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Preface 


Volume 1 of the General Statutes of North Carolina of 1943 was replaced in 
1953 by recompiled volumes 1A, 1B and 1C, containing Chapters 1 through 27 
of the General Statutes, as amended and supplemented by the enactments of the 
General Assembly down through the 1951 Session. Recompiled volume 1C has 
now been replaced by replacement volumes 1C and 1D, which combine the statutes 
and annotations appearing in the previous volume 1C and in the 1965 Cumulative 
Supplement thereto. 


Volume 1C contains Chapters 15 through 20. Volume 1D contains Chapters 21 
through 27. 


In replacement volume 1D the form and the designations of subsections, sub- 
divisions and lesser divisions of sections have in many instances been changed, 
so as to follow in every case the uniform system of numbering, lettering and in- 
dentation adopted by the General Statutes Commission. For example, subsections 
in the replacement volume are designated by lower case letters in parentheses, 
thus: (a). Subdivisions of both sections and subsections are designated by Arabic 
numerals in parentheses, thus: (1). Lesser divisions likewise follow a uniform 
plan. 


The historical references appearing at the end of each section have been rear- 
ranged in chronological order. For instance, the historical references appended 
to § 31-5.1 read as follows: (1784, c. 204, s. 14; 1819, c. 1004, ss. 1, 2; 1840, 
Ce ee TO owes Ue sue 17 Oveheve se Olle Ge os, 4130: 1945, 
c. 140; 1953, c. 1098, s. 3.) In this connection attention should be called to a 
peculiarity in the manner of citing the early acts in the historical references. 
The acts through the year 1825 are cited, not by the chapter numbers of the ses- 
sion laws of the particular years, but by the chapter numbers assigned to them in 
Potter’s Revisal (published in 1821 and containing the acts from 1715 through 
1820) or in Potter’s Revisal continued (published in 1827 and containing the 
acts from 1821 through 1825). Thus, in the illustration set out above the citations 
“1784, c. 204, s. 14; 1819, c. 1004, ss. 1, 2” refer to the chapter numbers in 
Potter’s Revisal and not to the chapter numbers of the Laws of 1784 and 1819, 
respectively. The chapter numbers in Potter’s Revisal and Potter’s Revisal con- 
tinued run consecutively, and hence do not correspond, at least after 1715, to 
the chapter numbers in the session laws of the particular years. After 1825 the 
chapter numbers in the session laws are used. 


This replacement volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The members 
of the North Carolina Bar are requested to communicate any defects they may find 
in the General Statutes, and any suggestions they may have for improving them, 
to the Department, or to The Michie Company, Law Publishers, Charlottesville, 
Virginia. 

Tuomas WADE BRUTON, 
Attorney General. 
December 1, 1965. 
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Chapter 21. 
Bills of Lading. 


Article 1. Article 4. 
Definitions. Negotiation and Transfer of Bills. 
Sec. Sec. 
21-1 to 21-3. [Repealed.] 21-28 to 21-41. [Repealed.] 
Article 2. Article 5. 
Issue of Bills of Lading. Criminal Offenses. 
21-4 to 21-8. [Repealed.] 21-42. Issuing false bills or violating chap- 


Article 9. ter made felony. 


Obligations and Rights of Carriers upon 
Bills of Lading. 


21-9 to 21-27. [Repealed.] 
ARTICLE 1. 


Definitions. 


§§ 21-1 to 21-3: Repealed by Session Laws 1965, c. 700, s. 2, effective at 
midnight June 30, 1967. 


Editor’s Note—For provisions of the lading and other documents of title, see 
Uniform Commercial Code as to bills of §§ 25-7-101 to 25-7-603. 


ARTICLE 2. 
Issue of Bills of Lading. 


§§ 21-4 to 21-8: Repealed by Session Laws 1965, c. 700, s. 2, effective at 
midnight June 30, 1967. 
ARTICLE 3. 


Obligations and Rights of Carriers upon Bills of Lading. 


§§ 21-9 to 21-27: Repealed by Session Laws 1965, c. 700, s. 2, effective 
at midnight June 30, 1967. 
ARTICLE 4, 


Negotiation and Transfer of Bills. 


§§ 21-28 to 21-41: Repealed by Session Laws 1965, c. 700, s. 2, effective 
at midnight June 30, 1967. 
ARTICLE 5. 


Criminal Offenses. 


§ 21-42. Issuing false bills or violating chapter made felony.—Any 
person who, knowingly or with intent to defraud, falsely makes, alters, forges, 
counterfeits, prints or photographs any bill of lading purporting to represent 
goods received for shipment in this State, or with intent utters or publishes as 
true and genuine any such falsely altered, forged, counterfeited, falsely printed 
or photographed bill of lading, knowing it to be falsely altered, forged, counter- 
feited, falsely printed or photographed, or aids in making, altering, forging, 
counterfeiting, printing, or photographing, or uttering or publishing the same, or 
issues or aids in issuing or procuring the issue of, or negotiates or transfers for 
value a bill which contains a false statement as to the receipt of the goods, or as 
to any other matter, or who, with intent to defraud, violates or fails to comply 
with, or aids in any violation of, or failure to comply with any provision of this 
chapter, shall be guilty of a felony and, upon conviction, shall be punished for 
each offense by imprisonment not exceeding five years, or by a fine not exceed- 
ing five thousand dollars, or both. (1919, c. 65, s. 41; c. 290; C. S., s. 323.) 
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Chapter 22. 
Contracts Requiring Writing. 


Sec. 

22-1. Contracts charging representative 
personally; promise to answer for 
debt of another. 


Sec 

22-2. Contract for sale of land; leases. 
22-3. Contracts with Cherokee Indians. 
22-4. Promise to revive debt of bankrupt. 


§ 22-1. Contracts charging representative personally; promise to 
answer for debt of another.—No action shall be brought whereby to charge 
an executor, administrator or collector upon a special promise to answer damages 
out of his own estate or to charge any defendant upon a special promise to answer 
the debt, default or miscarriage of another person, unless the agreement upon 
which such action shall be brought, or some memorandum or note thereof, shall 
be in writing, and signed by the party charged therewith or some other person 
thereunto by him lawfully authorized. (29 Charles II, c. 3, s. 4; 1826, c. 10; 


ie Gece 0, s, 15; Code, ‘s. 1552: Rev ac 


{. In General. 


II. Promise of Representative to 
Answer from Own Estate. 
III. Promise to Answer for Debt of 


Another. 
A. In General. 
B. Illustrative Cases. 


Cross References. 


As to promise or acknowledgment of 
new or continuing contract from which 
statute of limitations may run, see § 1-26. 
As to waiver or renunciation of claim of 
right after breach, see § 25-1-107. As to 
statutes of frauds for personal property, 
see §§ 25-1-206, 25-2-201, 25-2-209, 25-8- 
319. As to letters of credit being in writ- 
ing, see § 25-5-104. As to contracts for 
sale of investment securities, see § 25-8-319. 
As to formal requisites of personal prop- 
erty security agreements and financing 
statements, see §§ 25-9-203, 25-9-402. As to 
contracts to refrain from business in given 
territory, see § 75-4. 


I. IN GENERAL. 


Editor’s Note.—This and the following 
sections of this chapter are generally 
known as the “statute of frauds,’ and are 
based upon the original English “Act for 
the Prevention of Frauds and Perjuries.” 
As the name indicates, its object was to 
prevent fraud and perjury; and it was des- 
ignated by Lord Campbell as the most 
important piece of judicial legislation of 
which England can boast. In modern usage 
the term “statute of frauds” has assumed 
an exclusive meaning as to the necessity 
for certain contracts to be in writing. See 
13 N.C.L. Rev. 263 for comment on this 
section. 

The purpose of the statute of frauds is 


974; C. S., s. 987.) 


to prevent fraud upon individuals charged 
with participation in transactions coming 
within its purview, and not upon the public 
at large. Allison v. Steele, 220 N.C. 318, 
17 S.E.2d 339 (1941). 


Construction Taking Cases Out of 
Statute Should Not Be Extended.—The 
relaxing construction of the statute of 
frauds under which so many cases have 
been taken out of its operation, which 
seem to be within its letter, ought not to 
be extended further than it has already been 
carried. Grant v. Naylor, 8 U.S. (4 Cranch) 
224, 2 L. Ed. 603 (1808). 


Definiteness of Subject Matter of Con- 
tract.—The principle that no contract can 
be enforced unless the subject matter upon 
which it is intended by the parties to oper- 
ate can first be definitely ascertained from 
its terms, either through an explicit de- 
scription therein or a reference which 
points to extrinsic means of identification 
applies to verbal agreements as well as to 
those required by this section to be in writ- 
ing. Hemphill v. Annis, 119 N.C. 514, 26 
S.E. 152 (1896). 


Cited in Coxe vy. Dillard, 197 N.C. 344, 
148 S.E. 545 (1929); Newburn v. Fisher, 
198 N.C. 385, 151 S.E. 875 (1930); Stray- 
horn v. Aycock, 215 N.C. 43, 200 S.E. 912 
(1939); General Tire & Rubber Co. v. 
Distribs: plncae2oSweN: Gan4 59 nly eos beod 
479 (1960); Baker v. Malan Constr. 
Corp., 255 N.C. 302, 121 S.E.2d 731 (1961). 


II. PROMISE OF REPRESENTA- 
TIVE TO ANSWER FROM 
OWN ESTATE. 


Oral Promise by Representative Is 
Void—A promise by the administrator 
that he would see that a debt of his intes- 
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tate is paid, or that he would pay it, is 
void under this section, unless made in 
writing. Smithwick v. Shepherd, 49 N.C. 
196 (1856). 

If It Is to Pay Out of His Estate.— 
The agreement, in order not to be en- 
forceable unless in writing, must be to pay 
out of the representative's own estate. 
Norton v. Edwards, 66 N.C. 367 (1872). 


III. PROMISE TO ANSWER FOR 
DEBT OF ANOTHER. 


A. In General. 


Section Is Not Applicable to Action on 
Parol Trust.—The portion of this section 
providing in substance that an action on 
a promise to pay the debt of another may 
not be maintained unless the agreement 
upon which it is based shall be in writing, 
and signed by the party charged, or by 
some other person lawfully authorized, is 
not applicable to an action on a parol 
trust. Cuthrell v. Greene, 229 N.C. 475, 50 
S.E.2d 525 (1948). 

Plaintiff alleged that her employer 
changed the beneficiary in a policy of in- 
surance on his life to another employee 
under an agreement, understood, discussed 
and acquiesced in by all parties, that upon 
his death such other employee would pay 
out of the proceeds of such insurance the 
balance due on a mortgage on plaintiff’s 
home, and thus recompense both em- 
ployees for services faithfully rendered. It 
was held that the action was one to estab- 
lish a parol trust and not one to recover 
on a promise by the employer to answer 
for the debt of plaintiff, and therefore this 


section had no application. Cuthrell v. 
Greene, 229 N.C. 475, 50 S.E.2d 525 
(1948). 


Or to Promise Creating Original Obli- 
gation.—The clause relating to promise to 
answer for the debt, default, miscarriage, 
etc., of another does not apply to a prom- 
ise in respect to debts created at the in- 
stance and for the benefit of the promisor. 
But it applies only to those by which the 
debt of one party is sought to be charged 
upon and collected from another. Davis v. 
Patrick, 141 U.S. 479, 12 Sup. Ct. 58, 35 L. 
Ed. 826 (1891). 

This section does not apply where it is 
in the nature of an original promise. 
Hickory Novelty Co. v. Andrews, 188 N.C. 
59, 123 S.E. 314 (1924). See Sharp v. 
Bathan. +205" N.G. 827,170" SiR. e654 
(1933); Gennett v. Lyerly, 207 N.C. 201, 
176° S.E: 275 (1934). 

Whenever the main purpose and object of 
the promisor is not to answer for another, 
but to subserve some pecuniary or business 
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purpose of his own, involving either a bene- 
fit to himself or damage to the other con- 
tracting party, his promise is not within 
the statute, although it may be in form a 
promise to pay the debt of another, and 
although the performance of it may _ inci- 
dentally have the effect of extinguishing 
that liability. Warren v. White, 251 N.C. 
729, 112 S.E.2d 522 (1960). 

Where the promise is for the benefit of 
the promisor, and he has a personal, im- 
mediate, and pecuniary benefit in the trans- 
action, or where the promise to pay the 
debt of another is all or part of the con- 
sideration for property conveyed to the 
promisor, or is a promise to make good 
notes transferred in payment of property, 
the promise is valid although in parol. If, 
however, the promise does not create an 
original obligation, and it is collateral, and 
is merely superadded to the promise of an- 
other to pay the debt, he remaining liable, 
the promisor is not liable, unless there is 
a writing; and this is true whether the 
promise is made at the time the debt is 
created or not. Myers v. Allsbrook, 229 
N.C. 786, 51 S.E.2d 629 (1949), 

An agreement by a mortgage company 
with a lumber dealer to pay for lumber to 
be used in the construction of a building 
on the mortgaged premises is an original 
promise which does not come within the 
purview of the statute of frauds and parol 
evidence of such agreement is competent. 
Pegram-West v. Winston Mut. Life Ins. 
Co., 231 N.C. 277, 56 S.E.2d 607 (1949). 

The following illustrates when a prom- 
ise comes within the provisions of this sec- 
tion. If, for instance, two persons come 
into a store and one buys and the other, 
to gain him credit, promises the seller, “If 
he does not pay you, I will,” this is a col- 
lateral undertaking and must be in writ- 
ing; but if he says, “Let him have the 
goods and I will pay,” or “I will see you 
paid,’ and credit is given to him alone, he 
is himself the buyer, and the undertaking 
is original. Goldsmith vy. Erwin, 183 F.2d 
432 (4th Cir. 1950). 

As Where the Other Does Not Re- 
main Liable—vThe general rule is that a 
promise to answer for the debt, default 
or miscarriage of another for which that 
other remains liable, must be in writing to 
satisfy this section. It is otherwise when 
the other does not remain liable. Mason v. 
Wilson, 84 N.C. 51 (1881). 

In order for the defendant to fall within 
the protection of the statute, it must be 
shown that the debt is that of a third per- 
son who still continues liable for the same. 
If the debt is an original obligation of the 
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defendant, or if the creditor in accepting 
the promise of the defendant has released 
a third person who was the original debt- 
or, the statute has no application. Shep- 
pard v. Newton, 139 N.C. 533, 52. S.E. 
143 (1905). 

The statute does not forbid an oral con- 
tract to assume the debt of another who is 
thereupon discharged of all liability to the 
creditor, the promisor becoming sole 
debtor in his stead. Jenkins v. Holley, 140 
N.C. 379, 53 S.E. 237 (1906). 

What Determines Nature of Promise 
as Original or Collateral—Whether a 
promise is an original one not coming 
within the provisions of this section, or 
a superadded one barred by the statute, 
does not depend altogether on the form 
of expression, but the situation of the par- 
ties, and whether they understood the 
promise to be direct or collateral, should 
also be considered. Dozier v. Wood, 208 
N.C. 414, 181 S.E. 336 (1935). 

Whether a promise is an original one 
not coming within the statute of frauds, or 
a collateral one required by this section to 
be in writing, is to be determined from the 
circumstances of its making, the situation 
of the parties, and the objects sought to be 
accomplished. Goldsmith v. Erwin, 183 
F.2d 432 (4th Cir. 1950). 

The question always is what the parties 
mutually understood by the language, 
whether they understood it to be collat- 
eral or a direct promise. Davis v. Patrick, 
141. U.S 6479812 “Sups: Cts 58, 35.82 abd: 
826 (1891). 

A promise is an original promise not 
coming within the statute of frauds if the 
extension of credit is made to the prom- 
isor or if the contract is made for the ben- 
efit of the promisor; but if the contract is 
made with the third person and the prom- 
ise constitutes a separate and independent 
contract under which the promisor agrees 
to pay upon default of the primary debtor, 
the promise is a collateral agreement and 
comes within the statute. Balentine v. 
Gill S218eNic 496, 11 S. E. 2d 456 (1940). 

Where there is no benefit to the one 
promising to answer for the debt of an- 
other, and the promise does not create an 
original obligation, but is a collateral 
promise, merely superadded to the prom- 
ise of another, the original promisor re- 
maining liable, the collateral promisor is 
not liable unless there is a_ writing, 
whether the promise is made when the 
debt is created or not. Sheppard v. New- 
tons 139i9 Ni: Co 4633; 2521S. E4148 (1905); 
Peele v. Powell, 156 N.C. 553, 73 S.E. 234 
(1911). 
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Where the promisor says to the cred- 
itor “collect from him (the debtor) and if 
he fails to pay, I will,’ the undertaking is 
a collateral one, and not enforceable un- 
less in writing. Garrett Co. v. Hamill, 131 
N.C. 57, 42 S.E. 448 (1902). 

A promise made at the time or before 
the debt is created, and where credit is 
given solely to the promisor, or a promise 
based on a new consideration between the 
promisor and the creditor, or a promise 
for the benefit of the promisor where he 
has a personal and pecuniary interest in 
the transaction in which a third party is 
the original obligor, has been held to be 
an original promise. Whitehurst v. Pad- 
gett, 157 N.C. 424, 73 S.E. 240 (1911); 
Warren v. White, 251 N.C. 729, 112 S.E. 
2d 522 (1960). 

Similarly, a direct and unconditional 
promise by one to pay for goods furnished 
to a third party, made prior to the deliv- 
ery of the goods, upon the faith of which 
the goods are delivered is an original un- 
dertaking. Morrison v. Baker, 81 N.C. 
76 (1879); Garrett Co. v. Hamill, 131 N.C. 
57, 42 S.E. 448 (1902). 

In Hanes Funeral Home v. Spencer, 214 
N.C. 702, 200 S.E. 397 (1939), evidence 
was held ample to support finding that un- 
dertaking by defendant’s ward to pay ex- 
penses for the funeral of the wife of a 
close friend was an original promise not 
coming within the purview of this section. 

How Intent of Promisor Determined. 
—The intent of the promisor to become 
bound may be shown by the surrounding 
circumstances and other transactions or 
written communications between the cred- 
itor and the promisor. Hickory Novelty 
Co. v. Andrews, 188 N.C. ‘59, 123. S..uk. 
314 (1924). 

Anything which shows the intention or 
the actual contract of the parties is ma- 
terial, and any evidence which goes to 
show the real intention of the parties is 
admissible whether it be by way of con- 
duct or documentary in nature in order to 
determine whether a promise is an orig- 
inal one not coming within the provisions 
of this section, or a superadded one bar- 
red by this section. Goldsmith v. Erwin, 
183 F.2d 432 (4th Cir. 1950). 

Effect of New Consideration. — Where 
the party promising to pay a debt re- 
ceives a new and original consideration 
from the debtor for his promise, this sec- 
tion does not apply. Daniels v. Duck Is- 
lands Incw2i2 (NEG w 90s O3eSsb a7 (19387). 


See Cooper v. Chambers, 15 N.C. 261 
(1833); Mason v. Wilson, 84 N. C. 51 
(1881); Whitehurst v. Hyman, 90 N.C. 
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487 (1884); Peele v. Powell, 156 N.C. 553, 
73 S.E. 234 (1911); Hasty Mercantile Co. 
v. Bryant, 186 N.C. 551; 120 S.E. 200 
(1923); Taylor v. Lee, 187 N.C. 393, 121 
S.E. 659 (1924); Hickory Novelty Co. v. 
Andrews, 188 N.C. 59, 123 S.E. 314 (1924). 
And this is true even where the benefit of 
the consideration for the promise accrues 
to a person other than the promisor. 
Gainesville & Alachua Hosp. Ass’n v. 
Hobbs, 153 N.C. 188, 69 S.E. 79 (1910). 
But see Stanly v. Hendricks, 35 N.C. 86 
(1851); Threadgill v. McLendon, 76 N.C. 
24 (1877), where it is said that a new con- 
sideration does not take the promise out 
of the operation of the statute. 

The mere fact that there may be a new 
consideration for the oral promise of a de- 
fendant to pay the subsisting debt of an- 
other is not sufficient of itself to take the 
promise out of the prohibition of the stat- 
ute of frauds. To say that any considera- 
tion will take a promise based thereon out 
of the statute is to make the statute use- 
less. For if there is no consideration the 
promise is invalid without the statute. The 
statute is aimed at what were valid con- 
tracts; that is to say, it makes invalid con- 
tracts not in writing which would other- 
wise have been valid. Myers v. Allsbrook, 
229 N.C. 786, 51 S.E.2d 629 (1949). 

Statement of Consideration Need Not 
Be Written—Under this section, the 
consideration for a promise to answer 
need not be contained in the writing. 
Green v. Thornton, 49 N.C. 230 (1856); 
Standard Supply Co. v. Person, 154 N.C. 
456, 70 S.E. 745 (1911). 

Paper Writing Not Supporting Action. 
—A paper writing signed by defendant 
stated that he owed a certain sum to a 
named person and contained the words 
“T agree to Ed Deaton [plaintiff] $1000 of 
this amount when I pay off.” It was held 
that the paper writing was incomplete and 
uncertain in meaning and was not a writ- 
ten special promise to answer the debt 
of another so as to enable plaintiff to main- 
tain an action on it. Deaton v. Coble, 245 
N.C. 190, 95 S.E.2d 569 (1956). 

Facts Showing Promise within Statute. 
—The evidence was to the effect that a 
check given by an automobile retailer to 
plaintiff in payment of a car was returned 
unpaid, that plaintiff went to the debtor’s 
place of business and that defendant, who 
was the debtor’s brother, and who was 
handling the business during debtor’s ill- 
ness, told plaintiff to redeposit the check 
in about two weeks and that if it were not 
then paid by the bank he would send 
plaintiff a cashier’s check for part and a 
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personal check for the balance. It was al- 
leged that after the debtor’s death the de- 
fendant and two others purchased the 
business, but it was not alleged that at the 
time of the promise defendant contem- 
plated purchasing the business or any in- 
terest therein. Held: While the evidence is 
sufficient to justify a finding that defen- 
dant personally promised to pay the check 
if his brother’s funds were insufficient, 
and plaintiff's forbearance to take any ac- 
tion on the check for a period of two 
weeks was sufficient consideration for the 
promise, there is no allegation that the de- 
fendant made the promise to obtain any 
personal advantage from such forebear- 
ance, and therefore the promise comes 
within the statute of frauds, and defendant’s 
motion to nonsuit was properly allowed. 
Myers v. Allsbrook, 229 N.C. 786, 51 
S.E.2d 629 (1949). 

Question for Jury as to Whether Origi- 
nal Promise Covered Second Transaction. 
—Where evidence tended to show that de- 
fendants ordered two or three cars of lum- 
ber, both defendants being present and 
promising to be personally responsible 
therefor, and after the first car was 
shipped, one of defendants went to plain- 
tiff and told him to ship another car under 
the same arrangements, it was sufficient to 
be submitted to the jury on the question 
whether the original promise of both de- 
fendants, made when both were present, 
covered the second car as well as the first. 
Brown v. Benton, 209 N.C. 285, 183 S.E. 
292 (1936). 


B. Illustrative Cases. 


Promise to Pay Out of Money Placed in 
Hands of Promisor by Debtor.—While the 
statute of frauds does not apply to an oral 
promise to pay the debt of another out of 
money or property which the debtor has 
placed in the hands of the promisor for 
the purpose of paying the debt, evidence 
tending to show that the debtor en- 
trusted certain funds to the promisor for 
the purpose of carrying on the debtor’s 
business, without evidence that he en- 
trusted the funds for the specific purpose 
of paying debtor’s debts, is insufficient to 
bring the promise within this rule. Myers 
v. Allsbrook, 229 N.C. 786, 51 S.E.2d 629 
(1949). 

Where purchaser orally agrees in Con- 
sideration of conveyance to him of prop- 
erty to pay certain debts of his vendor due 
to a third person, the promise is original 
and not within the statute. Rice v. Carter, 
33 N.C. 298 (1850); Stanly v. Hendricks, 
35 N.C. 86 (1851). 


22-1 


SN 


Parol Assumption of Mortgage Debt.— 
A promise by a grantee of mortgaged land 
to assume and pay the amount of the 
mortgage is not a promise to pay the debt 
of another required by this section to be 
in writing, but is a direct obligation of the 
grantee supported by sufficient considera- 
tion. Parlier v. Miller, 186 N.C. 501, 119 
S.E. 898 (1923). 

Agreement to Prevent Sale of Land.— 
An agreement in consideration of the ex- 
tension of an option that the defendant 
will pay a certain mortgage note owned 
by the plaintiff or otherwise prevent the 
sale of the land is not a promise to an- 
swer for the debt, etc., of another, within 
this section. Whedbee v. Ruffin, 189 N.C. 
207, 126 §.E. 616 (1925). 

Promise to Guarantee Safety of Money. 
—An oral promise to guarantee the safety 
of money placed in the promisor’s hands 
for investment is not an agreement to an- 
swer for the debt of another within the 
meaning of this section. Partin v. Prince, 
159 N.C. 553, 75 S.E. 1080 (1912). 

The obligation of one as guarantor of 
payment must be evidenced and estab- 
lished by a written agreement, or some 
written note or memorandum signed by 
him or some person authorized to sign for 
him. Standard Supply Co. v. Finch, 147 
N.C. 106, 60 S. E. 904 (1908); Hickory 
Novelty Co. v. Andrews, 188 N.C. 59, 123 
mbes l4 5(1924): 

What Amounts to Contract of Guaranty. 
—A telegram that the debtor is a reliable 
person and that any justifiable claims will 
be taken care of is insufficient to establish 
a contract of guaranty or a _ promise 
to answer for the debt, etc., of another, in 
the absence of a promise to pay the debt 
if the debtor does not pay. Fain Grocery 
Co. v. Early & Daniels Co., 181 N.C. 459, 
Dies. 407 (1921). 

Where a writing or notation is not a 
continuing guaranty, each order being a 
separate and independent transaction, the 
defendant is bound only for the order upon 
which his guaranty appears. Gennett v. 
Lyerly, 207 N.C. 201, 176 S.E. 275 (1934). 

Goods Furnished to Son on Father’s 
Credit—If goods are furnished to a son 
upon the promise and credit of the father, 
the promise need not be in writing; but if 
the son was the principal debtor and the 
father merely a surety, the promise must 
be in writing. White v. Tripp, 125 N.C. 
523, 34 S.E. 686 (1899). 

Goods Shipped to Business Run in 
Father’s Name by Son—wWhere a business 
run in the name of J. W. J. was in charge 
or WW. P. Ja. W. Jes"son, and JW. 
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being desirous of having goods shipped to 
W. P. J. permitted them to be shipped in 
the tame for J.) W. oJ. 78 (Son, tsayine? to 
plaintiff, “you won’t lose anything by it,” 
and a payment on account was made by 
“J. W. J..& Son,” this section was held 
inapplicable. Noland Co. v. Jones, 211 
N.C. 462, 190 S.E. 720 (1937). 

A parol promise by owners of building 
to pay materialmen amount due them by 
contractor cannot form the basis of a 
claim of lien by virtue of this section. Rob- 
erts & Johnson Lumber Co. vy. Horton, 
232 N.C. 419, 61 S.B.2d 100 (1950). 

Agreement to Pay Balance Due from 
Contractors by Their Surety.—Plaintiff 
held assignments covering all funds to be- 
come due under a building contract, and 
was entitled to apply such funds to the 
extinguishment of claims it held for ad- 
vancements made to carry on the work. 
Defendant, surety on the _ contractors’ 
bond, orally agreed that if allowed to use 
part of the money received by plaintiff, on 
a payment wnder the contract, to pay 
claims for labor and materials so the con- 
struction could be carried on without go- 
ing outside of the funds derived from the 
work, it would pay the balance due plain- 
tiff from the contractors. It was held that 
such agreement was not within this sec- 
tion. National Sur. Co. v. Jackson County 
Bank, 20 F.2d 644 (4th Cir. 1927); War- 
ren v.. White, 251 N.C. 729, 112 S.E.2d 522 
(1960). 

Contract to Pay for Labor and Ma- 
terials Furnished on Airplanes—A cause 
of action based upon an original con- 
tract of a corporation, made for it in 
its name by its president, to pay for labor 
and materials furnished on airplanes, was 
not within the provisions of this section. 
Piedmont Aviation, Inc. v. S & W Motor 
Lines, Inc., 262) N.C. 135/9136'S-E.2d -658 
(1964). 

President and Principal Stockholder 
Promising Personal Liability—This sec- 
tion does not apply to representations 
by the president and principal stockholder 
of a corporation that he, personally, in ad- 
dition to the corporation, would be obli- 
gated for the payment of the contract 
price for certain construction work, which 
representations were the agreement upon 
which plaintiffs accepted and performed 
the contract, since such agreement in- 
volves an original promise or undertaking 
on the part of the president at the time 
credit was extended. May v. Charles C. 
Haynes Jr. Constr. Co., 252 N.C. 583, 114 
S.E.2d 271 (1960). 

Agreement of Stockholders to Be Re- 
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sponsible for Merchandise. — Defendants 
agreed orally to be personally responsible 
for merchandise shipped to a corporation 
of which they were the main stockholders 
and which they later took over. It was held 
that the agreement was an original prom- 
ise not coming within the statute of frauds. 
Brown v. Benton, 209 N.C. 285, 183 S.E. 
292 (1936). 

A promise by the president of a bank to 
become personally liable for a deposit 
when supported by a new and independent 
consideration constitutes an original under- 
taking by him, and the agreement does 
not come within the provisions of this 
section. Dillard v. Walker, 204 N.C. 16, 
167 '5.%, 656 (1983). 

The guaranty of payment of a deposit 
made by the vice-president, director and 
stockholder of the bank was an original 
promise to answer for the debt, upon suff- 
cient consideration and does not come 
within the provisions of this section, and 
upon the insolvency of the bank and loss 
to the depositor the plea of the statute of 


frauds is not a valid defense. Garren v. 
Youngblood, 207 N.C. 86, 176 S.E. 252 
(1934). 


The president and treasurer of a corpo- 
ration who has no personal, immediate 
and pecuniary benefit in the purchase of 
materials by the corporation is not an 
original promisor under this section and 
may not be held personally liable for the 
purchase price because of verbal prom- 
ises to answer for the benefit made in 
his behalf by the secretary for the cor- 
poration as his alleged agent. Gennett v. 
Lyerly, 207 N.C. 201, 176 S.E. 275 (1934). 
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An oral guarantee of genuineness or va- 
lidity of a note and the liability of the 
maker to pay it, made by the holder upon 
a transfer of it for value, is not a promise 
contemplated by this section to be in writ- 
Ineween.deock weve, Hleming.) 19. N.C. 225 
(1837); Ashford v. Robinson, 30 N.C. 114 
(1847); Rowland v. Rorke, 49 N.C. 337 
(1857). 

Agreement to Furnish Merchandise for 
Use on Farm.—Evidence on defendant's 
statements to plaintiff merchant at the 
time plaintiff agreed to furnish certain 
merchandise for use on defendant’s farm 
is held susceptible of the interpretation 
that defendant’s promise to pay therefor 
Was an original promise not coming within 
this section, and not a superadded one bar- 
red by the statute, and the question of in- 
terpretation should have been submitted to 
the jury. Dozier v. Wood, 208 N.C. 414, 
181 S.E. 336 (1935). 

Promise to Save Landlord Releasing 
Lien from Harm on Appeal Bond.—One 
financially interested in a crop induced the 
landlord to part with his lien, in order that 
the tenant might retain possession, and to 
sign an appeal bond of the tenant, and 
promised to save the landlord from harm 
thereon. The landlord was required to pay 
the bond. It was held that the release of 
the landlord’s lien was sufficient considera- 
tion for the promise to save from harm, 
and the transaction was not within this 
section. Jennings v. Keel, 196 N.C. 675, 
146 S.E. 716 (1929). 


§ 22-2. Contract for sale of land; leases.—All contracts to sell or con- 
vey any lands, tenements or hereditaments, or any interest in or concerning them, 
and all leases and contracts for leasing land for the purpose of digging for gold 
or other minerals, or for mining generally, of whatever duration; and all other 
leases and contracts for leasing lands exceeding in duration three years from the 
making thereof, shall be void unless said contract, or some memorandum or note 
thereof, be put in writing and signed by the party to be charged therewith, or by 
some other person by him thereto lawfully authorized. (29 Charles IT, c. 3, ss. 1, 
Zr tol coll, ba Raote erases hr C50, Sallis 1868cxn 156; s52.2,"33* 
Code, ss. 1554, 1743; Rev., s. 976; C. S., s. 988.) 


I. In General. 
II. What Constitutes an Interest 
Concerning Land. 
III. Sufficiency of Compliance with 
tion. 
A. In General. 
B. The Signature. 
C. Statement of Consideration. 
IV. Part Performance. 
V. Pleading and Practice. 


in or 


Sec- 


Cross Reference. 
See also §§ 43-38 and 47-18. 


I. IN GENERAL. 


Editor’s Note.—For note on recovery ot 
payments by vendee under contract void 
under statute of frauds, see 30 N.C.L. 
Rey. 292 (1952). For note on rights of les- 
sees under oral leases, see 31 N.C.L. Rev. 
498 (1953). For comment on parol boun- 


§ 22-2 


dary settlements, see 40 N.C.L. Rev. 304 
(1962). For note on recovery by third 
party beneficiary on quantum meruit, see 
41 N.C.L. Rev. 890 (1963). 

Purpose of Section Is to Prevent Fraud. 
—Contracts within the meaning of this 
section were required to be in writing, to 
prevent frauds and perjuries. Winberry v. 
Koonce, 83 N.C. 351 (1880). 

This section will not prevent an un- 
written promise from being the basis for 
an action to cancel a deed where the 
promise was merely a device to accom- 
plish fraud, and the relief sought is not to 
enforce the promise or to recover dam- 
ages for its breach. Mitchell v. Mitchell, 
206 N.C. 546, 174 S.E. 447 (1934). 

A suitor will not be permitted to make 
use of the statute of frauds, not to prevent 
a fraud upon himself, but to commit a 
fraud upon his adversary. Johnson v. 
Noles, 224 N.C. 542, 31 S.E.2d 637 (1944). 

Construction of Section.—This section 
has not been given a literal or narrow 
construction. The decisions of the Su- 
preme Court have consistently given that 
interpretation which would accomplish the 
purpose declared in the English statute. 
Even though the statute declares leases 
and conveyances void, that word has been 
regularly interpreted to mean _ voidable. 
Herring v. Volume Merchandise, Inc., 249 
N.C. 221, 106 S.E.2d 197 (1958). 


This section goes to the substance as 
well as the remedy. Pickelsimer v. Pickel- 
simer, 257 N.C. 696, 127 S.E.2d 557 (1962). 


Section Supplemented by § 47-18.—This 
section and the Connor Act, § 47-18, re- 
quiring registration of deeds and leases, 
were designed to accomplish the same 
purpose. The latter act supplements the 
earlier act. Herring v. Volume Merchan- 
dise, Inc., 249 N.C. 221, 106 S.E.2d 197 
(1958). 

Who May Plead Statute—Any person, 
plaintiff or defendant, against whom en- 
forcement is sought may plead the statute 
of frauds against a contract voidable under 
the statute of frauds. Davis v. Lovick, 226 
N.C. 252, 37 S.E.2d 680 (1946). 

This section applies to executory and 
not executed contracts. Choat v. Wright, 
13 N.C. 289 (1830); Bailey v. Bishop, 152 
N.C. 383, 67 S.E. 968 (1910); Rogers v. 
Gennett Lumber Co., 154 N.C. 108, 69 
S.E. 788 (1910); Herndon v. Durham & 
So. R.R., 161 N.C. 650, 77 S.E. 683 (1913); 
Keith Bros. v. Kennedy, 194 N.C. 784, 140 
S.E. 721 (1927); Willis v. Willis, 242 N.C. 
597, 89 S.E.2d 152 (1955); Herring v. Vol- 
ume Merchandise, Inc., 249 N.C. 221, 106 
S.E.2d 197 (1958). See Sprinkle v. Ponder, 


Cu. 22. Contracts REQUIRING WRITING 


10 


S222 


233 N.C. 312, 64 S.E.2d 171 (1951); Dobias 
v. White, 240 N.C. 680, 83 S.E.2d 785 
(1954). 

Where a contract was for the sale of an 
automobile in consideration of the convey- 
ance of certain realty, and the vendor exe- 
cuted a good and sufficient deed, it was 
held that the contract was executed as to 
the conveyance of lands under this section. 
Keith Bros. v. Kennedy, 194 N.C. 784, 140 
ier 21 (1927). 

A wholly unexecuted parol contract to 
sell land is void. Riggs v. Anderson, 260 
N.C. 221,9132.S. H.2d 312; (1963): 

Parol Trusts Are Valid Generally.—The 
seventh section of the English statute of 
frauds, forbidding the creation of parol 
trusts unless manifested and proved by 
some writing, is not in force in North 
Carolina and no statute of equivalent im- 
port has been enacted. Hence, parol trusts 
have a recognized place in this State’s 
jurisprudence and have been sanctioned 
and upheld. Gaylord v. Gaylord, 150 N.C. 
222, 63 S.E. 1028 (1909), citing Shelton v. 
Shelton, 58 N.C. 292 (1859); Jones v. 
Jones, 164 N.C. 320, 80 S.E. 430 (1913); 
Wilson v. Jones, 176 N.C. 205, 97 S.E. 18 
(1918); Kelly Springfield Tire Co. v. Les- 
ter, 192. N.C... 642,.135, S.B.. 778 (1926); 
Winner v. Winner, 222 N.C. 414, 23 S.E.2d 
251 (1942). See also Pittman v. Pittman, 
107°.N. CG. 159,) 120 5.1.5610(1890)2) Cobbay, 
Edwards, 117 N.C. 244, 23 S.E. 241 (1895); 
Anderson v. Harrington, 163 N.C. 140, 79 
S.E.. 426 (1913); Lutz v. Hoyle, 167 N-C: 
632, 83 S.E. 749 (1914); Newby v. Atlantic 
Coasts Realty Co..182.0N. Genet OS. en 
323 (1921); Blue v. Wilmington, 186 N.C. 
321, 119 S.E. 741 (1923); Cunningham vy. 
Long, 186, N.C. 826.120. 5.4.81, (1923)= 
Peele v. LeRoy, 222 N.C. 123, 22 S.E.2d 
244 (1942); Taylor v. Addington, 222 N.C. 
393, 23 S.E.2d 318 (1942); Thompson v. 
Davis, 223 N.C. 792, 28 S.E.2d 556 (1944); 
Embler v. Embler, 224 N.C. 811, 32 S.E.2d 
619 (1945); Atkinson v. Atkinson, 225 N.C. 
120, 33 S.E.2d 666 (1945); Carlisle v. Car- 
lisle, 225 N.C. 462, 35 S.E.2d 418 (1945); 
Robertson v. Bemis, 226 Fed. 828 
(E-D.N.Cir1915); 

Parol trusts have been held valid in the 
following cases involving, generally, trusts 
in land for the benefit of others than the 
grantor: Hargrave v. King, 40 N.C. 430 
(1848) (dictum); Cloninger v. Summit, 55 
N.C. 513 (1856); Cousins v. Wall, 56 N.C. 
43 (1856); Hanff v. Howard, 56 N.C. 440 
(1857); Shelton v. Shelton, 58 N.C. 292 
(1859); Riggs v. Swann, 59 N.C. 118 
(1860) (as to slaves); Cohn v. Chapman, 
62 N.C. 92 (1867); Cobb v. Edwards, 117 
N.C. 245, 23 S.E. 241 (1895); Owens v. 
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Williams, 130 N.C. 165, 41 S.E. 93 (1902); 
Sykes v. Boone, 132 N.C 199, 43 S.E. 645 
(1903); Avery v. Stewart, 136 N.C. 426, 48 
S.E. 775 (1904); Anderson v. Harrington, 
163 N.C. 140, 79 S.E. 426 (1913); Jones v. 
Jones, 164 N.C. 320, 80 S.E. 430 (1913); 
Lutz v. Hoyle, 167 N.C. 632, 83 S.E. 749 
(1914); Rush v. McPherson, 176 N.C. 562, 
97 S.E. 613 (1918); Cunningham vy. Long, 
186 N.C. 526, 120 S.E. 81 (1923); Thomp- 
son v. Davis, 223 N.C. 792, 28 S.E.2d 556 
(1944); Embler v. Embler, 224 N.C. 811, 
32 S.E.2d 619 (1945); Carlisle v. Carlisle, 
225 N.C. 462, 35 S.E.2d 418 (1945); and in 
these cases involving, generally, division 
of profits arising from the disposition of 
land: Michael v. Foil, 100 N.C. 178, 6 S.E. 
264 (1888); Sprague v. Bond, 108 N.C. 
382, 13 S.E. 143 (1891); Bourne v. Sher- 
rill, 143 N.C. 381, 55 S.E. 799 (1906); 
Brown v. Hobbs, 147 N.C. 73, 60 S.E. 716 
(1908); Brogden v. Gibson, 165 N.C. 16, 
80 S.E. 966 (1914); Newby v. Atlantic 
Coast Realty Co., 182 N.C. 34, 108 S.E. 
323 (1921); Peele v. LeRoy, 222 N.C. 123, 
22 S.E.2d 244 (1942). 


This section has no application to parol 
trusts. Hargrave v. King, 40 N.C. 430 
(1848); Cloninger v. Summit, 55 N.C. 513 
(1856); Cousins v. Wall, 56 N.C. 43 (1856); 
Hanff v. Howard, 56 N.C. 440 (1857); 
Riggs v. Swann, 59 N.C. 118 (1860); Rus- 
sell v. Wade, 146 N.C. 116, 59 S.E. 345 
(1907); Cobb v. Edwards, 117 N.C. 244, 23 
S.E. 241 (1895); Owens v. Williams, 130 
N.C. 165, 41° S.E. 93 (1902); Sykes v. 
Boone, 132 N.C. 199, 43 S.E. 645 (1903); 
Avery v. Stewart, 136 N.C. 426, 48 S.E. 
775 (1904); Anderson v. Harrington, 163 
N.C. 140, 79 S.E. 426 (1913); Jones v. 
Jones, 164 N.C. 320, 80 S.E. 430 (1913); 
Brogden vy. Gibson, 165 N.C. 16, 80 S.E. 
966 (1914); Lutz v. Hoyle, 167 N.C. 632, 
83 S.E. 749 (1914); Boone v. Lee, 175 N.C. 
383, 95 S.E. 659 (1918); Newby v. Atlan- 
tic Coast Realty Co., 182 N.C. 34, 108 S.E 
323 (1921); Peele v. LeRoy, 222 N.C. 123, 
22 S.E.2d 244 (1942); Thompson v. Davis, 
223 N.C. 792, 28 S.E.2d 556 (1944); Emb- 
ler v. Embler, 224 N.C. 811, 32 S.E.2d 619 
(1945). See, for example, the language of 
Pearson, C.J., in Shelton v. Shelton, 58 
N.C. 292 (1859), quoted with approval in 
Jones v. Jones, 164 N.C. 320, 80 S.E. 430 
(1913), and Thompson v. Davis, 223 N.C. 
792, 28 S.E.2d 556 (1944): “A bare perusal 
of the statute [Acts 1819, Rev. Code, c. 50, 
§ 11] will suffice to show that it cannot, by 
any rule of construction, be made to in- 
clude a declaration of trusts, so as to sup- 
ply the place of the section of the English 
statute of frauds in regard to a parol dec- 
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laration of trusts, which our legislature has 
omitted to re-enact.” 


Nor does this section prohibit their es- 
tablishment by parol evidence. Shelton vy, 
Shelton, 58 N.C. 292 (1859); Riggs v 
Swann, 59 N.C. 118 (1860); Jones v. Jones, 
164 N.C. 320, 80 S.E. 430 (1913); Thomp- 
son v. Davis, 223 N.C. 792, 28 S.E.2d 556 
(1944). And in Thompson v. Davis it is 
further stated (223 N.C. at p. 794): “Parol 
evidence introduced to establish such a 
trust does not violate the rule of evidence 
prohibiting the admission of parol evidence 
to contradict, alter or explain a written in- 
strument, since such is not its purpose or 
effect.” But the evidence must be clear, 
strong and convincing. Jefferson Standard 
Life Ins. Co. v. Morehead, 209 N.C. 174, 
183 S.E. 606 (1936). 


Thus, parol trusts remain as at com- 
mon law. Shelton v. Shelton, 58 N.C. 292 
(1859); Pittman v. Pittman, 107 N.C. 159, 
12 S.E. 61 (1890); Anderson v. Harring- 
ton, 163 N.C. 140, 79 S.E. 426 (1913); Lutz 
v. Hoyle, 167 N.C. 632, 83 S.E. 749 (1914); 
Cunningham y. Long, 186 N.C. 526, 120 
S.E. 81 (1923); Peele v. LeRoy, 222 N.C. 
123, 22 S.E.2d 244 (1942). 


But Must Be Declared Prior to or Con- 
temporaneously with Transfer of Legal 
Title.—Parol trusts must be declared prior 
to or contemporaneously with the transfer 
of legal title. Owens v. Williams, 130 N.C. 
165, 41 S.E. 93 (1902) (prior parol declara- 
tion and land conveyed pursuant thereto); 
Sykes v. Boone, 132 N.C. 199, 43 S.E. 645 
(1903); Jones v. Jones, 164 N.C. 320, 80 
S.E. 430 (1913); Lutz v. Hoyle, 167 N.C. 
632, 83 S.E. 749 (1914). A declaration is 
said to be contemporaneous, in the sense 
that it is a part of the same transaction in 
which the sale is accomplished. Kelly v. 
McNeill, 118 N.C. 349, 24 S.E. 738 (1896). 
For cases stating only that the declaration 
must be contemporaneous, see Riggs v. 
Swann, 59 N.C. 118 (1860) (“at the time 
the legal title passes”); Pittman v. Pitt- 
mani e10%eN:C.)4150.9 12 oS: E.).61,. (1890); 
Blackburn yv. Blackburn, 109 N.C. 488, 13 
S.E. 937 (1891); Hamilton v. Buchanan, 
1121N.C. 463,-172S:E.' 159 (1893) (“ati the 
time of the sale’); Peele v. LeRoy, 222 
N.C. 123, 22 S.E.2d 244 (1942). But see 
Cobb v. Edwards, 117 N.C. 245, 23 S.E. 
241 (1895), wherein it is said at page 247: 
we . where the grantor by a mere dec- 
laration engrafts upon his own deed a 
trust, the declaration must be neither prior 
nor subsequent to but contemporaneous 
with its execution,” citing Smiley v. 
Pearce, 98 N.C. 185, 3 S.E. 631 (1887), and 
Blount v. Washington, 108 N.C. 230, 12 
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S.E. 1008 (1891), and quoted in Embler v. 
Embler, 224 N.C. 811, 32 S.E.2d 619 (1945). 

And if declared subsequent to the trans- 
mission of title, parol trusts will not be 
upheld. Smiley v. Pearce, 98 N.C. 185, 3 
S.E. 631 (1887); Pittman v. Pittman, 107 
N.Co 159) 2s: Bse 61) (1890); Blount, .v. 
Washinotonmi10seNvC 230, 12 S:H,..1008 
(1891); Hamilton v. Buchanan, 112 N.C. 
463, 17 S.E. 159 (1893) (invalid under stat- 
ute of frauds); Cobb v. Edwards, 117 N.C. 
245, 23 S.E. 241 (1895); Embler v. Embler, 
224 N.C. 811, 32 S.E.2d 619 (1945); Loftin 
v. Kornegay, 225 N.C. 490, 35 S.E.2d 607 
(1945) (void under statute of frauds). It 
was said in Kelly v. McNeill, 118 N.C. 
349, 24 S.E. 738 (1896): “Subsequent agree- 
ments by parol are void, under the statute 
of frauds, whether made the next moment 
or the next year.” 

After title to real property has passed, 
any oral agreement to engraft a trust 
thereon falls within the statute of frauds, 
and no action for a breach thereof can be 
maintained. Humphrey v. Faison, 247 N.C. 
127, 100 S.B.2d 524 (1957). 

Moreover, Parol Trust in Favor of 
Grantor Is Invalid.—Upon the creation of 
parol trusts, the authorities seem to 
have declared or established the limitation 
that except in cases of fraud, mistake or 
undue influence, a parol trust, to arise 
by reason of the contract or agreement of 
the parties thereto, will not be set up or 
engrafted in favor of the grantor upon a 
written deed conveying to the grantee 
the absolute title, and giving clear indica- 
tion on the face of the instrument that 
such a title was intended to pass. Gaylord 
v.) Gavlordsml50 NG oo Ooms. Ee L028 
(1909); Jones v. Jones, 164 N.C. 320, 80 
5.6 430-201918)58 Colonialmel rust) Con. 
Sterchie Bros], '\1699 N.C) 21) 85° 'S.E. 40 
(1915); Campbell v. Sigmon, 170 N.C. 348, 
87 S.E. 116 (1915); Walters v. Walters, 
171 N.C. 312, 88 S.E. 438 (1916); Walters 
Vie Wialtersi nt 72 ues Can SoSueno OMro..EiemesOs 
(1916); Chilton v. Smith, 180 N.C. 472, 
105 S.E. 1 (1920); Swain v. Goodman, 183 
N.C. 531, 112 S.E. 36 (1922); Blue v. Wil- 
mington, 186 N.C. 321, 119 S.E. 741 (1923); 
Williams v. McRackan, 186 N.C. 381, 119 
S.E. 746 (1923) (concurring opinion by 
Clark, C.J., referring to Gaylord v. Gay- 
lord, supra, as “well reasoned and clearly 
enunciated, and . . . recognized as a lead- 
ing case .”); Kelly Springfield Tire 
Coly.s Lester, 0192 0N.C.) 6420035, Scrat 778 
(1926); Waddell v. Aycock, 195 N.C. 268, 


142 S.E. 10 (1928); Taylor v. Addington, 
222 Ni Cw393e 2385. F-2dNsl8eo42)- Wine 


999 


one 


ner v. Winner, N.C, 414, 23 S.E.2d 251 
(1942); Carlisle v. Carlisle, 225 N.C. 462, 
35 §.E.2d 418 (1945); Loftin v. Kornegay, 
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225 N.C. 490, 35 S.E.2d 607 (1945); Mc- 
Cullen v. Durham, 229 N.C. 418, 50 S.F.2d 
511 (1948); Walker v. Walker, 231 N.C. 
54, 55 S.E.2d 801 (1949); Jones v. Brin- 
son, 231 N.G@) 63955. S: Bed) 808 "(1949)k 
Vincent v. Corbett, 244 N.C. 469, 94 S.E.2d 
329 (1956); Conner v. Ridley, 248 N.C. 
714, 104 S.E.2d 845 (1958). 

Parol trusts will not be permitted or es- 
tablished by reason of contemporaneous pa- 
rol contracts and agreements between the 
parties when the same are in direct con- 
flict with the expressed stipulations of the 
written deed and the entire purport of the 
instrument. In such case and to that extent 
the doctrine of parol trusts is subordinated 
to another well-recognized principle of 
law, that when parties have formally and 
explicitly expressed their entire contract 
in writing, the same shall not be contra- 
dicted or changed by contemporaneous 
stipulations and agreements resting in pa- 
rol. Gaylord v. Gaylord, 150 N.C. 222, 63 
S.E. 1028 (1909). See, also brief references 
toithis pint35 vA. LR: 285sand sB30N.C Ie 
Rev. 227 (1955). 

It was no doubt in deference to this 
principle [that a parol trust will not be 
set up in favor of the grantor upon a writ- 
ten deed conveying to the grantee the ab- 
solute title] that a verdict was rendered in 
favor of defendant grantee in the instant 
case, where the issue was addressed to 
the interest alleged in favor of the grantor 
in the deed; but as to those who were not 
directly parties to the instrument it is well 
established that a parol trust of this kind 
may be established by parol declarations 
contemporary with the making of the 
deed or prior thereto and existent at the 
time the same was executed and title 
passed. Jones v. Jones, 164 N.C. 320, 80 
S.E. 430 (1913). 

The qualification that a parol trust can- 
not be established in favor of the grantor 
without an allegation of fraud or mistake 
stands upon a different footing and has no 
application to the facts in the instant case 
in which the trust was not sought to be 
established and enforced by the grantor, 
but by others not parties to the deed. 
skhompsons v.. Davis, 9223 IN. G2 aioeemes 
S.E.2d 556 (1944). 

If, notwithstanding the solemn recitals 
and covenants in a deed, the grantor could 
show a parol trust in himself it would vir- 
tually do away with the statute of frauds 
and would be a most prolific source of 
fraud and litigation. Campbell v. Sigmon, 
170 N.C. 348, 87 S.E. 116 (1915), involving 
a parol agreement to reconvey. 

A parol trust cannot be established be- 
tween the parties in favor of the grantor 


in a deed, when the effect will be to con- 
tradict or change by a contemporaneous 
oral agreement the written _ contract 
clearly and fully expressed. To permit the 
terms of a solemn conveyance, absolute 
on its face, to be contradicted by a con- 
temporaneous parol agreement would be 
in the teeth of the letter and the intent of 
the statute of frauds. Chilton v. Smith, 180 
N.C. 472, 105 S.E. 1 (1920). 

Parol trusts were not raised in favor of 
the grantor in the following cases involv- 
ing, generally, parol agreements between 
grantor and grantee by which the grantee 
was to reconvey: Campbell v. Campbell, 
55 N.C. 364 (1856) (agreement void under 
the statute of frauds); Bonham v. Craig, 
80 N.C. 224 (1879); Campbell v. Sigmon, 
170 N.C. 348, 87 S.E. 116 (1915); Newton 
y. Clark, 174 N.C. 393, 93 S.E. 951 (1917); 
Chilton v. Smith, 180 N.C. 472, 105 S.E. 1 
(1920); Swain v. Goodman, 183 N.C. 531, 
112 S.E. 36 (1922) (parol promise in con- 
travention of statute of frauds); Wolfe v. 
North Carolina Joint Stock Land Bank, 
219 N.C. 313, 13 S.E.2d 533 (1941); Win- 
ner v. Winner, 222 N.C. 444, 23 $.E.2d 251 
(1942); Loftin v. Kornegay, 225 N.C. 490, 
35 S.E.2d 607 (1945); Poston v. Bowen, 
228 N.C. 202, 44 S.E.2d 881 (1947); Wal- 
ker v. Walker, 231 N.C. 54, 55 S.E.2d 801 
(1949); Jones v. Brinson, 231 N.C. 63, 55 
S.E.2d 808 (1949); Vincent v. Corbett, 244 
N.C. 469, 94 S.E.2d 329 (1956); Conner v. 


Ridley, 248 N.C. 714, 104 S.E.2d 845 
(1958). 
Resulting Trusts. — Resulting trusts, 


which arise by operation of law, do not 
come within the statute of frauds, and may 
be proved by parol evidence. Wilson v. 
Williams, 215 N.C. 407, 2 S.E.2d 19 (1939). 

The statute of frauds has no application 
to a resulting trust, arising while plain- 
tiffs furnished the full purchase price for 
certain lots, defendants took title thereto 
in their own names and built a dwelling on 
one of the lots for plaintiffs, for which 
plaintiffs paid them in full, and thereafter 
conveyed only part of the lots to plaintiffs. 
Hoffman v. Mozeley, 247 N.C. 121, 100 
S.E.2d 243 (1957). 

Statute Is Not Applicable to Abrogation 
of Contracts.—The statute of frauds applies 
to the making of enforceable contracts to 
sell or convey land, not to their abrogation 
As a consequence, an executory written 
contract to sell or convey real property 
may be abandoned or canceled by mutual 
agreement orally expressed. Scott v. Jor- 
dan, 235 N.C. 244, 69 S.E.2d (1952). 

Nor to Lease for One Year.—A lease for 
one year need not be in writing. Carolina 


ey 


voi 
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Helicopter Corp. v. Cutter Realty Co., 263 
N.C. 139, 139 S.E.2d 362 (1964). 

Oral Statement of Lessor’s Son-in-Law 
as Modifying Lease. — Where a lease for 
a term of five years was in writing as re- 
quired by this section, an oral statement 
of the lessor’s son-in-law forbidding lessee 
to have anything to do with the furnace, 
an appurtenance of the demised premises, 
could not have the effect of modifying the 
written lease, certainly in the absence of 
evidence that the son-in-law had legal au- 
thority and was an agent of the lessor to 
agree or assent to a change in the written 
lease. Rickman Mfg. Co. v. Gable, 246 
N:C.4) 97 §.E.2d° 672 (1957). 

Alleged oral promise of permanent em- 
ployment entitling plaintiff to a lifetime 
lease on the property even though the lease 
was not in writing is void under this sec- 
tion. Craig v. Texaco, Inc., 218 F. Supp. 789 
CE DIN. Gat 9G3); ated 326 Fed (4th Cir. 
1964). 


A contract for the construction of a 
house for a man to live in is not required 
to be in writing. Rankin v. Helms, 244 
N.C. 532, 94 S.E.2d 651 (1956). 

Written Agreement to Adopt Minor.— 
Where intestate made a written agreement 
with parents of a minor to adopt minor and 
make her his sole heir in consideration of 
the parents agreeing to the adoption, such 
agreement, being in writing, did not come 
within the provisions of this section. Cham- 
bers v. Byers, 214 N.C. 373, 199 S.E. 398 
(1938). 

Parol Evidence to Establish Contract of 
Sale—Under this section, parol evidence 
is incompetent to establish agreement to 
pay purchase price, so as to show that con- 
tract was one of sale and not an option, 
since this is an essential element of a con- 
tract of sale and purchase, and an essential 
element of a contract required to be in 
writing may not be established by parol. 
Kluttz v. Allison, 214 N.C. 379, 199 S.E. 
395 (1938). 

Effect of Noncompliance. — The con- 
tracts which are not entered into in com- 
pliance with this section are not void, but 
voidable merely at the instance of the party 
charged. And when such party takes ad- 
vantage of the provisions of the statute, he 
repudiates the contract in its entirety and 
cannot derive any benefit from it. For ex- 
ample a vendee cannot recover the money 
he has paid the vendor under a parol con- 
tract which he has repudiated. Durham 
Consol. Land & Improvement Co. v. 
Guthrie, 116 N.C. 381, 21 S.E. 952 (1895). 
They are enforceable unless the party to 
be charged takes advantage of the statute. 


gar? 


McCall v. Textile Industrial Institute, 189 
N.C. 775, 128 S.E. 349 (1925). 

The statute of frauds affects not only the 
enforcement of contracts coming within its 
terms but also their validity. Jamerson v. 
Logan, 228 N.C. 540, 46 S.E.2d 561 (1948). 

Rights of Vendee under Parol Contract. 
—The vendor, in a parol contract to convey 
land, will not be permitted to evict a vendee 
who has entered and made improvements, 
until the latter has been repaid the pur- 
chase money and compensated for better- 
ments. Union Cent. Life Ins. Co. v. Cor- 
don, 208 N.C. 723, 182 S.E. 496 (1935), 
citing Vann v. Newsom, 110 N.C. 122, 14 
S.E. 519 (1892), and Eaton v. Doub, 190 
N.C. 14, 128 S.E. 494, 40 A.L.R. 273 (1925). 
See Dupree v. Moore, 227 N.C. 626, 44 
S.E.2d 387 (1947). 

Purchaser Takes with Notice of Enforce- 
able Parol Lease.—Purchaser of real prop- 
erty takes with notice that the premises 
may be under parol lease for a term not 
exceeding three years, but beyond that 
period he is protected by provision that the 
lease must have been in writing. Wright 
vy. Allred, 226 N.C.7Ad3 007 yo Hecaml07 
(1946). 

An oral agreement of arbitration as to 
real property cannot be enforced. Fort v. 
Allen, 110 N.C. 183, 14 S.E. 685 (1892). 

Recovery on Quantum Meruit for Serv- 
ices Rendered Pursuant to Parol Contract 
to Devise. — A parol contract to devise 
realty in consideration of personal services 
is unenforceable under the statute of 
frauds, but where the services have been 
rendered in reliance upon the promise to 
devise, the law substitutes in place of the 
unenforceable promise a valid promise to 
pay the reasonable worth of the services, 
and recovery may be had upon quantum 
meruit, the mainspring of the statute of 
frauds being to prevent frauds and not to 
promote them. Stewart v. Wyrick, 228 
N.C. 429, 45 S.E.2d 764 (1947). 

As to recovery on quantum meruit for 
services rendered pursuant to oral contract 
to devise, see 26 N.C.L. Rev. 417. 

Applied in Russos v. Bailey, 228 N.C. 
783, 47 S.E.2d 22 (1948); Rochlin v. P. S. 
West Constr. Co., 234 N.C. 443, 67 S.E.2d 
464 (1951), commented on in 30 N.C.L. 
Rey. 292 (1952); Darden v. Houtz, 234 F. 
Supp. 261 (E.D.N.C. 1964). 

Cited in Creech v. Creech, 222 N.C. 656, 
24 S.E.2d 642 (1943); Buford v. Mochy, 
224 N.C. 235, 29 S.E.2d 729 (1944); Wil- 
liams v. Joines, 228 N.C. 141, 44 S.E.2d 
738 (1947); Perkins v. Langdon, 237 N.C. 
159, 74 S.E.2d 634 (1953); Clark v. Butts, 
240 N.C. 709, 83 S.E.2d 885 (1954); Doug- 
lass v. Brooks, 242 N.C. 178, 87 S.E.2d 258 


Cu. 22. ConTRAcTs REQUIRING WRITING 


Si29% 


(1955); Dunn v. Dunn, 242 N.C. 234, 87 
S.E.2d 308 (1955). 


II. WHAT CONSTITUTES AN 
INTEREST IN OR CON- 
CERNING LAND. 


The authority of a duly authorized agent 
to contract to convey lands need not be 
in writing under the statute of frauds. 
Wellman v. Horn, 157 N.C. 170, 72 S.E. 
1010 (1911); Lewis v. Allred, 249 N.C. 486, 
106 S.E.2d 689 (1959). 

A mere contract between a broker and 
the owner of land to negotiate a sale of 
the latter’s land is not required to be in 
writing. Carver v. Britt, 241 N.C. 538, 85 
S.E.2d 888 (1955). 

A restrictive covenant creates a nega- 
tive easement within the statute of frauds, 
and cannot be proved by parol. Hege v. 
Sellers, 241 N.C. 240, 84 S.E.2d 892 (1954). 

Covenants limiting the use of real prop- 
erty are within the scope of the statute 
of frauds and the registration act. Herring 
v. Volume Merchandise, Inc., 249 N.C. 
221, 106 S.E.2d 197 (1958). 

An easement is an interest in land and 


must be in writing. Shepherd v. Duke 
Power Co., 140 F. Supp. 27 (M.D.N.C. 
1956). 

Parol Transfer of Parol Contract. — A 


parol transfer of the interest of a purchaser 
of land under a parol contract is invalid. 
Wilkie v. Womble, 90 N.C. 254 (1884). 


An agreement to buy and sell land at a 
profit is not a contract relating to any in- 
terest in land which is required to be in 
writing. It relates only to profits of the 
land, and is valid even though not in writ- 


‘ing. Newby v. Atlantic Coast Realty Co., 
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182 N.C. 34, 108 S.E. 323 (1921), citing 
Brogden v. Gibson, 165 N.C. 16, 80 S.E. 
966 (1914). 


The section contemplates those transac- 
tions in which there is a conveyance of land 
from one party to another; not those as 
to ventures for profits in realty. Newby v. 
Atlantic Coast Realty Co., 182 N.C. 34, 
108 S.E. 323 (1921). 


Agreement That Is Not One to Sell or 
Convey Land.—Where plaintiff alleged that 
his vendor agreed to procure a release of 
the land from a prior deed of trust upon 
the payment by the plaintiff of a note given 
for the balance of the purchase price of the 
land, and secured by a deed of trust to his 
vendor, the agreement is not one to sell or 
convey land, or any interest in or concern- 
ing same, and does not come within the 
provisions of this section. Hare v. Hare, 

A dower interest cannot be surrendered 
208 N.C. 442, 181 S.E. 246 (1935). 
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by parol. Houston v. Smith, 88 N.C. 312 
(1883). As to abolition of dower and cur- 
tesy and right of surviving spouse to elect 
life estate, see §§ 29-4, 29-30. 

An oral contract which undertakes to 
bind the plaintiff to release her dower in- 
terest in the lands of the defendant runs 
afoul of this section, which renders parol! 
promises to surrender dower unenforce- 
able. Luther v. Luther, 234 N.C. 429, 67 
S.E.2d 345 (1951). 

Partition.—A contract between tenants in 
common for the partition in lands is a con- 
tract concerning realty, within the meaning 
of this section. Anders v. Anders, 13 N.C. 
529 (1830); Medlin v. Steele, 75 N.C. 154 
(1876); Fort v. Allen, 110 N.C. 183, 14 
S.E. 685 (1892); Rhea v. Craig, 141 N.C. 
602, 54 S.E. 408 (1906). 

A parol partition of land is a contract 
within the purview of this section, and is 
not binding. And in order for tenants in 
common to perfect title to the respective 
shares of land allotted to them by parol, it 
is necessary for them to go into possession 
of their respective shares in accordance 
with the agreement and to hold possession 
thereof under known and visible bounda- 
ries, consisting of lines plainly marked on 
the ground at the time of the partition, and 
to continue in possession openly, notori- 
ously and adversely for twenty years. Wil- 
liams v. Robertson, 235 N.C. 478, 70 S.E.2d 
692 (1952). 


An oral contract to give or devise real 
estate is void by reason of the statute of 
frauds, and no action for a breach thereof 
can be maintained. Daughtry v. Daughtry, 
223 N.C. 528, 27 S.E.2d 446 (1943); Clapp 
val, Clapp 24% SN.Ci0281;4 85.°,S.1.2d1.153 
(1954); Pickelsimer v. Pickelsimer, 257 
N.C. 696, 127 S.E.2d 557 (1962). See Neal 
v. Wachovia Bank & Trust Co., 224 N.C. 
103, 29 S.E.2d 206 (1944). 

An oral agreement to devise realty is 
within the statute of frauds and therefore 
unenforceable. Gales v. Smith, 249 N.C. 
263, 106 S.E.2d 164 (1958). 

An agreement to devise real property is 
within the statute of frauds. Humphrey v. 
Faison, 247 N.C. 127, 100 S.E.2d 524 (1957). 


Upon a plea of the statute, an oral con- 
tract to convey or to devise real property 
may not be specifically enforced and no re- 
covery of damages for the loss of the bar- 
gain can be predicated upon its breach. 
Pickelsimer v. Pickelsimer, 257 N.C. 696, 
127 S.E.2d 557 (1962). 

A contract to devise real property comes 
within the provisions of this section, and 
performance of services by the promisee 
as consideration for the contract does not 
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take the contract out of the provisions of 
the section, and the promisee cannot suc- 
cessfully maintain an action for specific per- 
formance of the contract. Grantham v. 
Grantham, 205 N.C. 363, 171 S.E. 331 
(1933). See Coley v. Dalrymple, 225 N.C. 
67, 33 S.E.2d 477 (1945). 

An indivisible contract to devise real and 
personal property comes within the statute 
of frauds. Jamerson v. Logan, 228 N.C. 540, 
46 S.E.2d 561 (1948); Humphrey v. Faison, 
247 N.C. 127, 100 S.E.2d 524 (1957); Pickel- 
simer v. Pickelsimer, 257 N.C. 696, 127 
S.E.2d 557 (1962). 

Agreement to Bequeath Personalty.—An 
agreement to devise realty is within the 
statute of frauds, and an agreement to be- 
queath personalty, simpliciter, is not. Ste- 
wart v. Wyrick, 228 N.C. 429, 45 S.E.2d 
764 (1947). 

Contract to Bequeath or Devise Must 
Be Established by Same Proof Required 
for Other Contracts.—An aggrieved party 
may recover for the breach of a contract, 
made upon sufficient consideration, that 
the promisor will make him the beneficiary 
of a bequest or devise in his will, but such 
a contract must be established by the mode 
of proof legally permissible in establishing 
other contracts. McCraw v. Llewellyn, 
256 N.C. 213, 123 S.E.2d 575 (1962). 

Crops and Fruit.—Crops which are pro- 
duced annually are personal chattels, and a 
sale of them while growing is only a sale 
of goods, and not a contract or sale of land, 
or any interest in or concerning land, un- 
der this section. Brittain v. McKay, 23 N.C. 
265 (1840). 

Fruits on trees cannot be reserved by the 
vendor by a parol agreement. Flynt v. 
Conrad, 61 N.C. 190 (1867). 

A parol crop-sharing agreement by 
which certain tobacco land was to be 
leased and equipment, labor and supplies 
to be furnished by the parties did not in- 
volve an interest in land under this sec- 
tion and was valid. Martin v. Stiers, 165 F. 
Supp. 163 (M.D.N.C. 1958). 

Paro] Agreement as to Division of Profits 
from Sale of Land.—Where the grantor al- 
leges that the grantee entered into a con- 
temporaneous parol agreement to recon- 
vey or to sell the land and divide the prof- 
its realized from the sale, and that the 
grantee had sold the property, the parol 
agreement as to the division of profits does 
not involve an interest in land and does 
not come within the statute of frauds, and, 
the part of the agreement coming within 
the statute having been executed, the orig- 
inal grantor may maintain an action for an 
accounting to determine whether or not 
any profit was realized from the sale for 
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a division under the agreement. Schmidt v. 
Bryant, 251 N.C. 838, 112 S.E.2d 262 (1960). 
Standing Timber.—A contract conveying 
standing timber is a contract concerning 
realty. Mizell v. Burnett, 49 N.C. 249 
(1857); Drake v. Howell, 133 N.C. 162, 45 
S.E. 539 (1903); Ward y. Gay, 137 N.C. 
397, 49 S.E. 884 (1905); Ives v. Atlantic & 
N.GLR.R3%142' N:C. 131955 GS. EB. 74 (1906). 

Growing trees are a part of the land, and 
a contract for the sale thereof comes with- 
in the meaning and intent of the statute of 
frauds. Johnson vy. Wallin, 227 N.C. 669, 
44 S.E.2d 83 (1947). 

Standing trees on land are real property 
and contracts and conveyances in respect 
thereto are governed by the same rules 
applicable to other forms of real property. 
The statute of frauds defeats a parol con- 
veyance or reservation of timber trees. 
Westmoreland v. Lowe, 225 N.C. 553, 35 
S.E.2d 613 (1945). 

A contract of the owner of land to sell 
at a stipulated price all logs which the 
owner should cut from the tract is not a 
contract affecting realty within the mean- 
ing of this section, since the cutting and 
delivery of the logs would constitute a con- 
version of the standing timber from real 
property into _ personalty. Walston  v. 
Lowry, 2124, C 23, 580d, Seite Dir toa ie 

Guaranty of Acreage.—A vendor’s guar- 
anty of the number of acres need not be in 
writing. Currie v. Hawkins, 118 N.C. 593, 
24 S.E. 476 (1896); Sterne v. Benbow, 151 
N.C. 460, 66 S.E. 445 (1909). 

Also an agreement between vendor and 
purchaser that the latter shall have the 
land surveyed, and that if it falls short the 
vendor shall refund pro tanto, need not be 
in writing. Sherrill v. Hagan, 92 N.C. 345 
(1885). 

Equitable Estates.—A parol contract of 
sale of an equitable estate in land is void. 
Holmes v. Holmes, 86 N.C. 205 (1882). 

Mortgage Absolute in Form.—For dis- 
cussion of effect of this section upon mort- 
gage deeds absolute in form, see 26 N.C.L. 
Rev. 405. 


Parol Release of Mortgage.—An agree- 
ment to terminate the relationship of a 
mortgagor and mortgagee does not fall 
within the intent and meaning of this sec- 
tion. Hence, a parol contract to release a 
part of the mortgaged property is valid and 
enforceable. Hemmings yv. Doss, 125 N.C. 
400, 34 S.E. 511 (1899); Stevens v. Tur- 
lington, 186 N.C. 191, 119 S.E. 210 (1923). 

Where a mortgagee agreed by parol to 
release the mortgage to a purchaser of the 
land from the mortgagor, the mortgagee 
was held estopped to deny the validity of 
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the agreement under the statute of frauds. 
Stevens v. Turlington, 186 N.C. 191, 119 
S.E. 2107 (1923): 

Lease for One Year with Provision for 
Renewals.—An oral lease of realty for one 
year, together with provision for annual 
renewals for four successive years, is but 
a single contract, the agreement for re- 
newal being a part of and inseparable from 
lease for the original term, and holding for 
extended term would be under the original 
oral lease, and contract may not be divided 
so as to validate it for the initial period and 
disregard the other portion of the contract. 


Wright v. Allred, 226 N.C. 113, 37 S.E.2d 


whether a lease 
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107 (1946). 

A parol lease for three years is not 
within the statute. It must be for a term 
exceeding three years. Smithdeal v. Mc- 
Adoo, 172 N.C. 700, 90 S.E. 907 (1916). 

But a parol lease agreement for more 
than three years is void. Barbee v. Lamb, 
225° N.C.9211, 34'S. E.3d 65" (1945): 

As Is Lease for Three Years to Com- 
mence in Futuro.—In order to determine 
is for more than three 
years or not the computation must be made 
from the time of making the agreement 
to lease, and not from the time of its go- 
ing into effect. Hence, a parol agreement 
of lease for three years to commence in 
futuro is voidable by the lessor and ren- 
ders the tenant a tenant at will. Falkner 
v. Hunt, 73 N.C. 571 (1875); Mauney v. 
Norvell, 179 N:C. 628; 103 S.E: 372 (1920). 

Where the owner of land agrees to erect 
a certain kind of building thereon for a 
proposed lessee, and makes a parol lease 
for the rental of the property for three 
years to take effect upon the completion 
of the building, the lease for three years to 
take effect in the future comes within the 
provisions of the statute of frauds, and 
where in an action thereon the lessee 
denies the contract of lease and pleads the 
statute, he may not be held liable unless it 
was executed in writing, or some memo- 
randum thereof made and signed by the 
party to be charged therewith or by some 
other person by him duly authorized. 
Sammax Inv. Co. v. Zindel, 198 N.C. 109, 
150 S.E. 704 (1929). 

Lease for Duration of Life Estate—An 
agreement by the remainderman to rent 
the locus in quo from the life tenant for 
the entire period of the life estate is for an 
indefinite term and one which may last be- 
yond three years and therefore such agree- 
ment comes within this section. Davis v. 
Lovick, 226 N.C. 252, 37 S.E.2d 680 (1946). 

Assignment of Lease for More Than 
Three Years.—A verbal assignment of an 
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unexpired lease to continue more than 
three years is void under this section. 
Alexander v. Morris, 145 N.C. 22, 58 S.E. 
600 (1907). 


The English statute of frauds declares 
void parol assignments or surrenders of 
leases, but the English statute was not 
adopted as a part of the common law of 
North Carolina. The North Carolina stat- 
ute, embodied in this section, makes no 
declaration with respect to the assignment 
or surrender of leases when an unexpired 
term exceeds three years. Nevertheless, 
though not mentioned in either this sec- 
tion or § 47-18, an assignment of a lease 
for more than three years must, to be en- 
forceable, be in writing, and to protect 
against creditors or subsequent purchas- 
ers, must be recorded. Herring v. Volume 
Merchandise, Inc., 249 N.C. 221, 106 
S.E.2d 197 (1958). 

Surrender of Lease Having Over Three 
Years to Run.—A parol offer to surrender a 
leasehold estate having more than three 
years to run is within the statute of 
frauds and cannot be specifically enforced. 
Herring vy. Volume Merchandise, Inc., 249 
N.C, 223, 106 S.E.2d 197 (1958). 


Because performance of a parol offer 
to surrender a leasehold estate having 
more than three years to run cannot be 
enforced so long as the contract is execu- 
tory, that does not mean that a consum- 
mated surrender is invalid or that lessee 
may not by his conduct be estopped to 
deny the termination of his lease. Herring 
v. Volume Merchandise, Inc., 249 N.C. 
221, 106 S.E.2d 197 (1958). 


Negative Easement.—A restriction on 
the use of land being in effect a negative 
easement is an interest in land required un- 
der this section to be contracted for in 
writing. Davis v. Robinson, 189 N.C. 589, 
127 S.E. 697 (1925). 


Where land in a development is sold by 
deeds containing certain restrictive cove- 
nants, the covenants are in the nature of an 
easement, and it would seem that ordi- 
narily such easement may not be released 
by parol agreement. Moore y. Shore, 206 
N.C. 699, 175 S.E. 117 (1934). 


Party Walls.—The right to contribution 
for costs of a party wall is implied in law 
regardless of the promise; and hence en- 
forceable notwithstanding that the agree- 
ment was not in writing. Reid v. King, 158 
NC. 85.073 S.E./168) (1911): 

Creation of Mill Dam. — A permanent 
right to overflow land by the erection and 
maintenance of a mill dam cannot be 
created by parol. Bridges v. Purcell, 18 
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N.C. 492 (1836); Ebert v. Disher, 216 N.C. 
36, 8 S.E.2d 301 (1939). 

Judicial Sales.—Judicial sales were not 
within the contemplation of the legislature 
at the time of making this enactment. Tate 
v. Greenlee, 15 N.C. 149 (1833). 

Judgment.—The statute of frauds does 
not require that a judgment constituting 
a lien on land should be assigned by a 
written instrument. Winberry v. Koonce, 
83 N.C. 351 (1880). 


III. SUFFICIENCY OF COMPLI- 
ANCE WITH SECTION. 


A. In General. 


No special form or instrument is re- 
quired. A letter, note, bill or draft is suf- 
ficient. Neaves v. North State Mining Co., 
90 N.C. 412 (1884). 

Contract May Be Partly Written and 
Partly Oral—A contract for the sale of 
land may be partly verbal and partly in 
writing, unless the writing purports to 
embrace all the contract. Thus where the 
vendor upon a conveyance by deed, ver- 
bally agreed that he would make good any 
deficiency in the acreage, it was held that 
this section did not require the agreement 
as to the quantity to be embraced by the 
written contract or deed. McGee v. Cra- 
ven, 106 N.C. 351, 11 S.E. 375 (1890). 

What the Writing Must Contain. — In 
order that a contract falling within the 
sphere of this section be enforceable it 
must appear that there is a writing con- 
taining expressly or by implication all the 
material terms of the alleged agreement 
which must have been signed as required 
by the section. Gwathmey v. Cason, 74 
N.C. 5 (1876); Hall v. Misenheimer, 137 
N.C. 183, 49 S.E. 104 (1904). 

In order to constitute an enforceable 
contract within the provisions of this sec- 
tion, the written memorandum, though it 
may be informal, must be sufficiently def- 
inite to show the essential elements of a 
valid contract. It must embody the terms 
of the contract, names of vendor and ven- 
dee, and a description of the land to be 
conveyed, at least sufficiently definite to be 
aided by parol. Smith v. Joyce, 214 N.C. 
602, 200 S.E. 431 (1939); Elliott v. Owen, 
244 N.C. 684, 94 S.E.2d 833 (1956). 

A memorandum or note must contain 
expressly or by necessary implication the 
essential features of an agreement to sell. 
Lane v. Coe, 262 N.C. 8, 136 S.E.2d 269 
(1964). 

Even though the contract be informally 
and awkwardly expressed in the writing, 
yet if its nature, scope and purpose clearly 
appear from it, there is a sufficient com- 
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pliance with the requirements of this sec- 
tion. Mayer v. Adrian, 77 N.C. 83 (1877); 
Farmer vy. Batts, 83 N.C. 387 (1880); 
Thornburg v. Masten, 88 N.C. 293 (1883); 
Gordon v. Collett, 102 N.C. 532, 9 S.E. 
486 (1889). 

The memorandum of a contract to con- 
vey realty is insufficient if no buyer there- 
in is identified in the slightest degree. 
Elliott v. Owen, 244 N.C. 684, 94 S.E.2d 
833 (1956). 

The agreement must adequately express 
the intent and obligation of the parties. 
Parol evidence cannot be received to sup- 
ply anything which is wanting in the writ- 
ing to make it the agreement on which the 
parties rely. McCraw v. Llewellyn, 256 
eG 2215,) 123) o-.20 575 (1962); 

The writing must show the promise or 
obligation which the complaining party 
seeks to enforce. McCraw v. Llewellyn, 
256 N.C. 213, 123 S.E.2d 575 (1962). 

Writing Must Describe Subject Matter. 
—In order to take an agreement relating 
to land out of the statute of frauds, the 
writing must describe the subject matter 
with certainty or refer to matters aliunde 
from which the description can be made 
certain. Searcy v. Logan, 226 N.C. 562, 39 
S.E.2d 593 (1946). ; 

A memorandum or note must contain a 
description of the land, the subject matter 
of the contract, either certain in itself or 
capable of being reduced to certainty by 
reference to something extrinsic to which 
the contract refers. Lane v. Coe, 262 N.C. 
8, 136 S.E.2d 269 (1964). 

There Must Be No Patent Ambiguity.— 
The only requisite in evaluating the writ- 
ten contract, as to the certainty of the 
thing described, is that there be no patent 
ambiguity in the description. Lane v. Coe, 
262 N.C. 8, 136 S.E.2d 269 (1964). 

When Patent Ambiguity Exists.——There 
is a patent ambiguity when the terms of the 
writing leave the subject of the contract, 
the land, in a state of absolute uncertainty, 
and refer to nothing extrinsic by which it 
might possibly be identified with certainty. 
Lane v. Coe, 262 N.C. 8, 136 S.E.2d 269 
(1964). 

Patent Ambiguity Precludes Use of Parol 
Evidence. — When the language of the 
writing is patently ambiguous, parol evi- 
dence is not admissible to aid the descrip- 
tion. Lane v. Coe, 262 N.C. 8, 136 S.E.2d 
269 (1964). 

Memorandum Inconsistent with Con- 
tract—Where the memorandum of a con- 
tract partly in parol was inconsistent with 
the terms of the contract, it was held that 
the memorandum not being the contract 
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between the parties, the plaintiff suing un- 
der the parol contract was not entitled to 
recover. Keith v. Bailey, 185 N.C. 262, 116 
S.Feorre1 928). 

Sufficiency of Description—This section 
does not render void a contract which con- 
tains a defective description merely. It only 
requires that the contract be in writing 
and signed by the party to be charged. 
Durham Consol. Land & Improvement Co. 
ven Guthric,., 016.0N. Ci. 881,092 lou O52 
(1895). 

The Supreme Court has uniformly rec- 
ognized the principle that a deed convey- 


ing land, or a contract to sell and convey 


land, or a memorandum thereof, within 
the meaning of the statute of frauds must 
contain a description of the land, the sub- 
ject matter thereof, either certain in itself 
or capable of being reduced to certainty 
by reference to something extrinsic to 
which the deed, contract or memorandum 
refers. Kelly v. Kelly, 246 N.C. 174, 97 
S.E.2d 872 (1957). 

If the description is sufficiently definite 
for the court, with the aid of extrinsic evi- 
dence, to apply the description to the exact 
property intended to be sold, it is enough. 
Lane v. Coe, 262 N.C. 8, 136 S.E.2d 269 
(1964). 

A written contract to convey the grant- 
or’s entire tract of land consisting of 146 
acres was, under the circumstances of the 
case, held to be sufficiently certain as to 
the land conveyed, so as to admit parol 
evidence in regard to the identity of the 
land without violating the statute of frauds. 


‘Norton v.’ Smith, 179 N.C. 553, 103 S.E. 
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14 (1920). See Higdon v. Rice, 119 N.C. 
623, 26 S.E. 256 (1896), where it is said 
that a defective description cannot be 
aided by parol testimony because that 
would mean no substitute by parol an es- 
sential portion of a contract required by 
this section to be in writing; though mis- 
takes can be corrected and ambiguities ex- 
plained by parol. 

Where the calls of a deed are sufficiently 
definite, the locations cannot be changed 
by parol agreement unless contemporane- 
ous. Haddock v. Leary, 148 N.C. 378, 62 
S.E. 426 (1908). 


The following memorandum found in 
the books of the defendant’s intestate was 
held too vague and uncertain to take the 
contract out of the statute: “1841, W. P. 
to H. C. O. Dr. To 4 loads of Rock, one 
lot at one year’s credit, $125.” Plummer v. 
Owens, 45 N.C. 254 (1853). 

The memorandum of a sale of standing 
timber must be sufficiently definite in its 
essential elements to comply with the re- 
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quirements of the statute of frauds to en- 
able the court to decree specific perfor- 
mance; but latent ambiguities may be ex- 
plained by parol evidence. Camp Mfg. Co. 
v. Jordan, 292 Fed. 182 (E.D.N.C. 1923). 
See also Keith v. Bailey, 185 N.C. 262, 116 
S.E. 729 (1923). 

When all the circumstances of posses- 
sion, Ownership, and situation of the par- 
ties, and of their relation to each other and 
the property, as they were when the nego- 
tiation took place and the writing was 
made, are disclosed, if the meaning and 
application of the writing, read in the 
light of those circumstances, are certain 
and plain, the parties will be bound by it 
as a sufficient written contract or mem- 
orandum of their agreement. Norton v. 
Smith, 179. .N.C,..553}103.:S.EB. 14 (1920); 
Gilbert’ v. Wright, 195 N.C. 165, 141 S.E. 
577 (1928). 

Agreement “to buy the vacant lot,” from 
the vendor was held not unenforceable un- 
der this section where the evidence showed 
that it was the only lot owned by the ven- 
dor anywhere. Gilbert v. Wright, 195 N.C. 
165, 141 S.E. 577 (1928). 

A memorandum “Received of C. L. $50.- 
00 for home place where he now lives 
which he has no deed for” dated and 
signed by the owner of land is sufficiently 
definite to admit of parol evidence for the 
purpose of identifying the land, and mem- 
orandum being sufficient under statute of 
frauds, purchaser may introduce another 
receipt executed by owner, even though it 
does not purport to identify the land, and 
show by parol that it was part of the con- 
sideration for the land contracted to be 
conveyed. Searcy v. Logan, 226 N.C. 562, 
39 S.E.2d 593 (1946). 

Requisites of Deeds.—A deed conveying 
land within the meaning of the statute of 
frauds must contain a description of the 
land, the subject matter of the deed, either 
certain in itself or capable of being re- 
duced to certainty by reference to some- 
thing extrinsic to which the deed refers. 
The office of description is to furnish, and 
is sufficient when it does furnish, means ot 
identifying the land intended to be con- 
veyed. The deed itself must point to the 
source from which evidence aliunde to 
make the description complete is to be 
sought. Plemmons v. Cutshall, 234 N.C. 
506, 67 S.E.2d 501 (1951); Powell v. Mills, 
2a) NC. 582) 75 S.B.2d 759 (1953). 

The vendor of lands in substantial con- 
formity with his parol agreement tendered 
the vendee a deed to the lands, which the 
latter refused because the amount of the 
agreed purchase price had been increased, 
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and after the vendor had sold the lands 
the vendee brought an action for damages. 
It was held that the deed tendered was a 
sufficient writing within the statute of 
frauds to bind the vendor, and the vendee 
could recover damages sustained by de- 
fendant’s breach of contract to convey. 
Oxendine v. Stephenson, 195 N.C. 238, 141 
S.E. 572 (1928). 

Deed Held to Be a Sufficient Writing.— 
A deed duly executed and acknowledged 
and found among the valuable papers of 
the grantor after his death is a sufficient 
writing within the meaning of the statute 
of frauds of a contract of grantor to con- 
vey the lands to the grantees in considera- 
tion of grantees’ taking care of grantor for 
the remainder of his life. Austin v. McCol- 
lum, 210 N.C. 817, 188 S.E. 646 (1936). 

Letters Held Sufficiently Definite and 
Certain.—Letters from testatrix to plain- 
tiff held sufficiently definite and certain to 
constitute a memorandum of a contract to 
convey property to plaintiff in return for 
certain services. Heiland v. Lee, 207 F.2d 
939 (4th Cir. 1953). 

Letters from the agent for plaintiffs to 
defendants, and the reply of the agent for 
defendants, were a sufficient memorandum 
to meet the requirements of this section. 
Hines. v. Tripp, 263 N.C. 470, 139 S.E.2d 
545 (1965). 

Parol Acceptance of Option.—A written 
option offering to sell, at the election of 
the optionee, can become binding on the 
owner by verbal notice to the owner, but 
a parol acceptance by the optionee is not 
sufficient to repel the statute of frauds and 
bind the optionee. Warner v. W & O, Inc., 
263 N.C. 37, 138 S.E.2d 782 (1964). 


A parol agreement of the conditional de- 
livery of a written contract for the con- 
veyance of land is valid; it does not con- 
tradict the written instrument, but only 
postpones its effectiveness until after the 
condition has been performed or the event 
has happened. Lane v. Coe, 262 N.C. 8, 
136 S.E.2d 269 (1964). 

A receipt for the cash payment on an 
identified tract of land belonging to an es- 
tate, signed by the executor, who is also 
an heir and authorized to act in the mat- 
ter by the other heirs, is a sufficient memo- 
randum of the contract to convey, signed 
by the party to be charged within the re- 
quirement of the statute of frauds. Lewis 
v. Allred, 249 N.C. 486, 106 S.E.2d 689 


(1959). 
Will Not Sufficient As Memorandum 
or Note of Contract. — See McCraw v. 


Llewellyn, 256 N.C. 213, 123 S.E.2d 575 
(1962). 
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The mere exercise of the statutory right 
to dispose of one’s property at death is not 
of itself evidence that the disposition di- 
rected is compelled by a contractual obli- 
gation. McCraw v. Llewellyn, 256 N.C. 
213, 123 S.E.2d 575 (1962). 

A promissory note for the purchase price 
signed and given by the purchaser is not 
such a contract or memorandum thereof. 
Burriss ve starr, 165 N.C: 657, 81 S/R9929 
(1914). 

The memorandum need not be contained 
in a single document but may consist of 
several papers properly connected together. 
Smith v. Joyce, 214 N.C. 602, 200 S.E. 431 
(1939); Millikan v. Simmons, 244 N.C. 
195, 93 S.E.2d 59 (1956); Elliott v. Owen, 
244 N.C. 684, 94 S.E.2d 833 (1956). 


This section does not require all of the 
provisions of the contract to be set out in 
a single instrument. The memorandum re- 
quired by this section is sufficient if the 
contract provisions can be determined from 
separate but related writings. Hines v. 
Tripp, 263 N.C. 470, 139 S.E.2d 545 (1965). 


Letters addressed to third party may be 
used against the writer as a memorandum 
of it. Such writings are sufficient evidence 
of the contract to warrant the court in giv- 
ing effect to it. Mizell v. Burnett, 49 N.C. 
249 (1857); Nicholson v. Dover, 145 N.C. 
18, 58 S.E. 444 (1907). 


Series of Letters Construed Together.— 
A series of letters, telegrams or other 
papers, documents, etc., signed as required 
by this section, will be construed together, 
and when the contract appears to be com- 
plete, the omission in some of the writings 
will be supplied by the others. Simpson v. 
Burnett County Lumber Co., 193 N.C. 454, 
SY i Shas Sutil (1927). 

As to Seal.—The statute of frauds does 
not require a contract for the sale of land 
to be under the seal of the party to be 
charged. Simmons v. Spruill, 56 N.C. 9 
(1856); Stephens v. Midyette, 161 N.C. 
32a, 0% o.E. 2431013). 

A seal is not necessary to the validity 
of a lease regardless of the length of the 
term, and the common law, which did not 
require leases to be in writing, is in full 
force and effect, modified only by the re- 
quirement of this section that a lease of 
more than three years be in writing. Moche 
v. Leno, 227 N.C. 159, 41 S.E.2d 369 
(1947). 

Receipts for principal and interest and 
for taxes, in which no mention is made of 
any agreement by the person signing same 
to sell or convey land, are insufficient un- 
der the provisions of this section. Chason 
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v. Marley, 224 N.C. 844, 32 S.E.2d 652 
(1945). 

The admissions of the parties in their 
pleadings may stand for the writing. Sand- 
lin v. Kearney, 154 N.C. 596, 70 S.E. 942 
(1911). 

Mere Recital of Agreement in Pleading 
Is Not Waiver of Statute.—A party is not 
estopped by his pleading from asserting 
the defense of the statute of frauds unless 
the pleading asserts the voidable contract 
as a necessary basis for the relief sought, 
and the mere recital of the parol agree- 
ment in the pleading does not adopt it or 
ratify it or waive the right to thereafter 
assert the statute in subsequent pleadings. 
Davist van Wovickes 226m NiGa one mos bred 
680 (1946). 


Time of Making Memorandum. — The 
written memorandum required by this sec- 
tion need not necessarily be made at the 
time of the agreement. Even if made there- 
after, if otherwise good, it will be valid. 
Mizell v. Burnett, 49 N.C. 249 (1857); 
McGee v. Blankenship, 95 N.C. 563 (1886); 
Winslow v. White, 163 N.C. 29, 79 S.E. 
258 (1913)> McCall’ viLee, 1824N.CP 114, 
108 S.E. 390 (1921); Millikan v. Simmons, 
244 N.C. 195, 93 S.E.2d 59 (1956). 


An agreement to extend an option to 
purchase land, made on the 13th of the 
month and reduced to writing and signed 
on the 15th, is enforceable between the 
parties as of the 13th. Millikan v. Sim- 
mons, 244 N.C. 195, 93 S.E.2d 59 (1956). 


B. The Signature. 


What Constitutes Signing.—The signing 
of a paper writing or instrument is the af- 
fixing of one’s name thereto with the pur- 
pose or intent to identify the paper or in- 
strument, or to give it effect as one’s act. 
McCall v. Textile Industrial Institute, 189 
NLC Y775, 228) 5-H. 349 81925 je 


Although the place of the signature up- 
on the writing of the party to be charged 
is immaterial, and such party need not 
necessarily “subscribe” the writing, yet 
there must be a writing in which such 
party must have put his name with the in- 
tention of signing it. Thus, where the 
plaintiff, the purchaser, gave for the pur- 
chase price a note to the defendant which 
was filled in by the latter payable to his 
own name, it was held that the note was 
not signed by the defendant, since filling 
in the note with his own name was not 
equivalent to signing it. Burriss v. Starr, 
165.N.C. 657, 81 S:E. 929 (1914). 

Place of Signing.—This section is satis- 
fied when the writing contains the signa- 
ture anywhere in the instrument. Flowe v. 
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Hartwick, 167 N.C. 448, 83 S.E. 841 tion or partnership. Neaves v. North State 
(1914). Mining Co., 90 N.C. 412 (1884). 


This section does not require that the 
memorandum of sale be “subscribed,” it 
only requires that it be signed. Hence, the 
signing by the auctioneer of the name of 
the highest bidder on the side of a printed 
advertisement is a sufficient signing of the 
contract. Devereux v. McMahon, 108 N.C. 
134, 12 S.E. 902 (1891); Proctor v: Fin- 
ley, 119 N.C. 536, 26 S.E. 128 (1896). 

Mark Sufficient—When written by the 
party to be charged, a mark of an illiterate 
person is a sufficient signature to fulfill the 
requirement of the statute. Devereux v. 
McMahon, 108 N.C. 134, 12 S.E. 902 
(1891). 

The phrase “the party to be charged” 
does not necessarily refer to the vendor, it 
may refer to the vendee. The party to be 
charged, within the meaning of the section 
is the defendant in the action, whoever he 
may be. Hall v. Misenheimer, 137 N.C. 183, 
49 S.E. 104 (1904). 


In a suit for the specific performance of 
a contract to convey land the “party to be 
charged” is the vendor, and hence the con- 
tract must have been signed by him. The 
vendee does not fulfill the condition im- 
posed on him to show that the statute has 
been complied with, by a writing by which 
he alone is bound. Clegg v. Bishop, 188 
N.C. 564, 125 S.E. 122 (1924). 


The “party to be charged” under this 
section is the one against whom the relief 
is sought; and if the contract is sufficient 
to bind him, he can be proceeded against, 
though the others could not be held be- 
cause, as to them, the statute is not fully 
complied with. Lewis v. Murray, 177 N.C. 
17, 97 S.E. 750 (1919). 

Thus, a contract in writing to sell land, 
signed by the vendor is good against him, 
although the correlative obligation to pay 
the price is not in writing and cannot be 
enforced against the purchaser. Mizell v. 
Burnett, 49 N.C. 249 (1857). 


The statute requires that the writing be 
signed by the party to be charged. So, if 
A contract in writing to sell land to B, the 
former’s promise being in writing and 
signed, but the latter’s not, A would be 
bound to perform, but B would not. Mizell 
v. Burnett, 49 N.C. 249 (1857); Durham 
Consol. Land & Improvement Co. v. 
Guthrie, 116 N.C. 381, 21 S.E. 952 (1895). 

Member of Corporation or Partner May 
Sign.— Under the clause “or by some other 
person by him thereto lawfully authorized” 
a member of a corporation or a partner is 
a competent agent to sign for the corpora- 
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Signature of Agent.—If signed by one 
who is proved or admitted by the principal 
to have been authorized as agent, it is a 
sufficient compliance with the statute if the 
agent sign his own name instead of that 
of his principal by him. Hargrove v. Ad- 
Cockw1479N.G2166;16-S:E16 (1892). 

The name of the party to be charged may 
be signed by some other person under the 
express terms of this section. In re Wil- 
liams’ Will, 234 N.C. 228, 66 S.E.2d 902 
(1951). 

This section permits an agent to bind his 
principal, and the agent may do so by 
signing his name. Hines v. Tripp, 263 N.C. 
470, 139 S.E.2d 545 (1965). 

Where the agent is the one by whom 
the contract or the memorandum is signed, 
the authority of the agent to sign it for his 
principal need not have been given in writ- 
ing. And even a subsequent ratification of 
an unauthorized signing will suffice. John- 
ston v. Sikes, 49 N.C. 70 (1856). 

It is not necessary that the name of the 
principal or his relation to the transaction 
shall appear upon the writing itself or in 
the form of the signature. Neaves v. North 
State Mining Co., 90 N.C. 412 (1884). 

Ordinance, Resolution or Vote. — An 
ordinance, resolution or vote of a munici- 
pal corporation, accepting a lease or con- 
tract tendered, does not constitute a sign- 
ing within the meaning of the statute. 
Wade v. New Bern, 77 N.C. 460 (1877). 


C. Statement of Consideration. 


Contract Must Fix the Price. — A con- 
tract for the sale of land or any interest 
therein, must fix the price, and where it 
does not, plaintiff cannot establish by parol 
evidence a change as to one of the essen- 
tial terms of the contract as this would 
open the door to “all the mischiefs which 
the statute was intended to prevent.” Har- 
vey v. Linker, 226 N.C. 711, 40 S.E.2d 202 
(1946); Shepherd v. Duke Power Co., 140 
F. Supp. 27 (M.D.N.C. 1956). 

Whether oral or in writing, the contract 
must have a consideration to support it. 
Draughan v. Bunting, 31 N.C. 10 (1848); 
Stanly v. Hendricks, 35 N.C. 86 (1851); 
Combs v. Harshaw, 63 N.C. 198 (1869); 
Haun v. Burrell, 119 N.C. 544, 26 S.E. 111 
(1896). But if in writing, the considera- 
tion need not appear in the writing, and 
may be shown by parol. Nichols v. Bell, 
46 N.C. 32 (1853); Haun v. Burrell, 119 
N.C. 544, 26 S.E. 111 (1896); Peele v. 
Powell, 156 N.C. 553, 73 S.E. 234 (1911); 
Bateman v. Hopkins, 157 N.C. 470, 73 
S.E. 133 (1911); Lewis v. Murray, 177 
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N.C. 17, 97 S.E. 750 (1919). But see Hall 
v. Misenheimer, 137 N.C. 183, 49 S.E. 104 
(1904), where it is said that a memoran- 
dum of a contract for the sale of land is 
not good as against the vendee unless it 
shows the price to be paid. 

Change of Purchase Price in Option.— 
Where purchase price of land was changed 
in an option it constituted a new contract, 
unenforceable unless signed by the parties 
to be charged. Harvey v. Linker, 226 N.C. 
711, 40 S.E.2d 202 (1946). 


IV. PART PERFORMANCE. 


In General. — The doctrine which pre- 
vails in many states, that a part or even a 
full performance of the stipulation of an 
unwritten agreement for the disposition of 
an interest in land exempts such agree- 
ment from the operation of the statute of 
frauds, is not recognized in this State un- 
der this section which declares such agree- 
ments to be void and of no effect. Ellis v. 
Ellis, 16 N.C. 342 (1829); Kivett'v. Mc- 
Keithan,-90 N.C. 106 (1884); Ebert v. 
Disher, 216 N.C. 36, 3 S.E.2d 301 (1939). 
In such a case, however, the party who 
has advanced the purchase price or has 
made improvements shall be refunded his 
advances. Kivett v. McKeithan, supra; 
Barnes .v. Brown, 71 N.C. 507: (1874); 
uton? vi. Badhaniee12 raNe CanoGr eae. ee 
143 (1900); Smithdeal v. McAdoo, 172 
N.C. 700, 90 S.E. 907 (1916). But see the 
dissenting opinion of Judge Douglas, in 
Luton v. Badham, supra. See also Albea v. 
Griffin, 22 N.C. 9 (1838); Dunn v. Moore, 
88 N.C. 364 (1844); Plummer v. Owens, 
45 N.C. 254 (1853), where cases were 
held not within statute. 

North Carolina has repudiated and con- 
sistently declined to follow the doctrine of 
part performance. Pickelsimer vy. Pickel- 
simer, 257 N.C. 696, 127 S.E.2d 557 (1962). 

The remedy of the promisee who has 
rendered personal services in consideration 
of an oral contract to devise real estate 
void under the statute of frauds is an ac- 
tion on implied assumpsit or quantum mer- 
uit for the value of the services rendered. 
Pickelsimer v. Pickelsimer, 257 N.C, 696, 
127 S.E.2d 557 (1962). 

Where the promisor in an oral contract 
to convey or devise real property has re- 
ceived the purchase price in money or other 
valuable consideration and has failed to 
transfer title, the promisee may recover 
the consideration in an action of quasi- 
contract for money had and received or 
under the doctrine of unjust enrichment. 
Pickelsimer v. Pickelsimer, 257 N.C. 696, 
127 S.E.2d 557 (1962). 
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Permanent improvements made by the 
purchaser in possession under an unen- 
forceable contract to convey are sufficient 
claim of title to support a claim for bet- 
terments, and the statute of frauds may 
not be asserted to defeat such claim. Pam- 
lico County v. Davis, 249 N.C. 648, 107 
S.E.2d 306 (1959). 


V. PLEADING AND PRACTICE. 


A parol contract to sell or convey land 
may be enforced, unless the party to be 
charged takes advantage of the statute of 
frauds by pleading it, or by denial of the 
contract, as alleged, which is equivalent 
to a plea of the statute. Weant v. Mc- 
Canless, 235 N.C. 384, 70 S.E.2d 196 
(1952). 

Three Modes of Taking Advantage of 
Statute.—The party to be charged may take 
advantage of the statute by pleading the 
statute specifically, by denying the con- 
tract, or by alleging another and different 
contract. Pickelsimer v. Pickelsimer, 257 
N.C. 696, 127 S.E.2d 557 (1962). 

Defense Can Only Be Raised by Answer 
or Reply.—The provisions of the statute 
of frauds cannot be taken advantage of by 
motion to strike. Such defense can only be 
raised by answer or reply. The statute 
of frauds may be taken advantage of in any 
one of three ways: (1) The contract may 
be admitted and the statute pleaded as a 
bar to its enforcement; (2) the contract, 
as alleged, may be denied and the statute 
pleaded, and in such case if it “develops 
on the trial that the contract is in parol, 1t 
must be declared invalid,” or, (3) the party 
to be charged may enter a general denial 
‘without pleading the statute, and on the 
trial object to the admission of parol testi- 
mony to prove the contract. Weant v. 
McCanless, 235 N.C. 384, 70 S.E.2d 196 
(1952). 

The statute of frauds is an affirmative de- 
fense and must be pleaded. Yeager v. 
Dobbins, 252 N.C. 824, 114 S.E.2d 820 
(1960). 

An oral contract to convey or devise 
real property may be enforced unless the 
party to be charged takes advantage of 
the statute of frauds by pleading it. Pickel- 
simer v. Pickelsimer, 257 N.C. 696, 127 
S.E.2d 557 (1962). 

Complaint Good in Ejectment Inde- 
pendent of Contract Held Not to Estop 
Pleading Statute in Reply—Where plain- 
tiff alleged that he was life tenant of realty 
and defendant, remainderman, was in pos- 
session under parol agreement to pay a 
stipulated sum yearly rental to the life ten- 
ant, with proviso that the amount should 
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be increased as his necessities might re- 
quire, that he had demanded an increased 
rental which defendant had refused to pay, 
and that he had thereupon demanded pos- 
session and defendant admitted allegations 
except increase of rental, it was held that 
complaint was good in action in. eject- 
ment independently of rental contract, and 
plaintiff was not estopped from pleading 
the statute of frauds in his reply. Davis 
v. Lovick, 226 N.C. 252, 37 S.E.2d 680 
(1946). 

Statute May Be Relied On under Gen- 
eral Issue or General Denial. — A party 
may rely on the statute of frauds under 
the general issue or a general denial. Lu- 
ton v. Badham, 127 N.C. 96, 37 S.E. 143 
(1900); Winders v. Hill, 144 N.C. 614, 57 
S.E. 456 (1907); Ebert v. Disher, 216 N.C. 
36, 3 S.E.2d 301 (1939). 

It is settled law that a party may rely 
on the statute of frauds under a general 
denial. Clapp v. Clapp, 241 N.C. 281, 85 
S.E.2d 153 (1954); Riggs v. Anderson, 
260 N.C. 221, 132 S.E.2d 212 (1963). 

Denial that an alleged oral agreement 
to devise real property was ever made in- 
vokes the statute of frauds as effectively 
as if it had been expressly pleaded. Hum- 
phrey v. Faison, 247 N.C. 127, 100 S.E.2d 
524) (1957); Hunt vi Hunt, 261 °N.Cy 437, 
135 S.E.2d 195 (1964). 

A denial of the alleged contract suffices 
to require compliance with this section if 
plaintiff is to recover on the contract al- 
leged. McCraw v. Llewellyn, 256 N.C. 213, 
123 S.E.2d 575 (1962). 

A defense of the statute of frauds may 
be taken advantage of by general denial. 
Riggs v. Anderson, 260 N.C. 221, 132 
S.E.2d 312 (1963). 

A denial of the contract as alleged is 
equivalent to a plea of the statute. Mc- 
Call v. Textile Industrial Institute, 189 
N.C. 775, 128 S.E. 349 (1925); Ebert, v. 
Disher, 216 N.C. 36, 3 S.E.2d 301 (1939); 
Humphrey v. Faison, 247 N.C. 127, 100 
S.E.2d 524 (1957); Hunt v. Hunt, 261 N.C. 
437, 185 S.E.2d 195 (1964); Hines v. Tripp, 
263 N.C. 470, 139 S.E.2d 545 (1965). 

In a suit to enforce specific performance 
of an oral contract to convey land, the de- 
nial of the contract in the answer raises 
the defense of the statute of frauds. Grady 
Vai aison, 224. N.C,..567; 31.S.E.2d, 760 
(1944). 


In an action on a contract to convey 
land, the defense being that the contract is 
not in writing as required by this section, 
the parties sought to be charged may sim- 
ply deny the contract or plead the statute 
of frauds, or they may do both, and if 
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either plea is made good, the contract can- 
not be enforced. Chason v. Marley, 224 
N.C. 844, 32 $.E.2d 652 (1945). 

Denial of the contract as alleged is suffi- 
cient to raise the defense of the statute of 
frauds, since it places the burden upon 
plaintiff of establishing the contract by 
competent evidence, and if the contract be 
within the statute, the writing itself is the 
only competent evidence to prove its exis- 
tence. Jamerson v. Logan, 228 N.C. 540, 
46 S.E.2d 561 (1948); Shepherd v. Duke 
Power Co.,' 140 F. Supp. 27. (M.D.N.C. 
1956). 

But see Curtis v. Piedmont Lumber & 
Mining Co., 109 N.C. 401, 13 S.E. 944 
(1891), where it is held that in an action 
on a contract for lumber the defendant in 
order to avail himself of the defense of the 
statute of frauds should plead it specifi- 
cally. 

The statute of frauds cannot be taken 
advantage of by demurrer, since that ad- 
mits the contract. The contract is valid 
and binding unless the invalidity, by rea- 
son of the statute, is set up by the answer. 
Hemmings v. Doss, 125 N.C. 400, 34 S.E. 
511 (1899); Stevens v. Midyette, 161 N.C. 
323, 77 S.E. 243 (1913); Weant v. Mc- 
Canless, 235 N.C. 384, 70 S.E.2d’ 196 
(1952). 

The provisions of this section may not 
be.taken advantage of by demurrer. Mc- 
Campbell v. Valdese Bldg. & Loan Ass’n, 
231 N.C. 647, 58 S.E.2d 617 (1950); Yea- 
ger v. Dobbins, 252 N.C. 824, 114 S.E.2d 
820 (1960). 

A party who claims protection from 
the statute must take affirmative action. 
He cannot avail himself of its provisions 
by demurrer. Herring v. Volume Mer- 
chandise, Inc., 249 N.C. 221, 106 S.E.2d 
197 (1958). 


The defense of the statute of frauds to 
an oral agreement to secure a note by a 
mortgage on real estate cannot be raised 
by demurrer. McKinley v. Hinnant, 242 
N.C. 245, 87.S.E.2d 568 (1955). 


Procedurally, the defense of the statute 
of frauds cannot be taken advantage of by 
demurrer; it can only be raised by answer. 
This may be done in either of two ways: 
The defendant may plead the statute, in 
which case when it develops on the trial 
that the contract is in parol, it must be 
declared invalid; or the defendant may en- 
ter a general denial, and on trial may ob- 
ject to the parol evidence to establish the 
contract, which will be equally fatal to the 
maintenance of the action. Embler v. Em- 
bier, 224 N.C. 811, 32 S.E.2d 619 (1945). 

When Statute Is Pleaded, Parol Evi- 
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dence Is Incompetent.—When the statute 
of frauds is specifically pleaded, testimony 
of a contract or promise to lease land ex- 
ceeding in duration three years from mak- 
ing thereof, resting entirely in parol, is in- 
competent. Wright v. Allred, 226 N.C. 113, 
37 S.E.2d 107 (1946). 

Defendant’s failure to object to parol 
evidence offered to show the existence of 
the contract is not a waiver of his defense 
of the statute of frauds, a fortiori if the evi- 
dence admitted without objection does not 
tend to show the existence of the contract 
but tends only to support a recovery on 
implied assumpsit, since the denial of the 
contract casts the burden on plaintiff to 
establish his cause of action by legal evi- 
dence. Jamerson v. Logan, 228 N.C. 540, 
46 S.E.2d 561 (1948). 

Where the pleadings raise the question 
of the statute of frauds, that defense is not 
waived by a failure to object to the parol 
evidence on the trial. Pickelsimer  v. 
Pickelsimer, 257 N.C. 696, 127 S.E.2d 557 
(1962). 

Burden of Showing Proper Memoran- 
dum.—In a suit to enforce specific per- 
formance of a written memorandum al- 
legedly given for the sale of a house and 
lot, the burden was on the plaintiff to 
show that the memorandum was executed 
in compliance with the statute of frauds. 
Elliott v. Owen, 244 N.C. 684, 94 S.E.2d 
833 (1956). 
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Record on Appeal. — Where upon ap- 
peal, the insufficiency of letters to consti- 
tute a valid contract under this section is 
sought to be raised, the contents of the 
letters must appear upon the record. Lay- 
ton v. Godwin, 186 N.C. 312, 119 S.E. 495 
(1923). 

Issues as to title of land cannot be shown 
by parol. Cox v. Ward, 107 N.C. 507, 12 
S.E. 379 (1890); Presnell v. Garrison, 122 
N.C. 595, 29 S.E. 839 (1898). 

Discharge by Matter in Pais.—A writ- 
ten contract for the sale of land can be dis- 
charged by matter in pais. Miller v. 
Pierce, 104 N.C. 389, 10 S.E. 554 (1889). 

Where Complaint Alleges Consum- 
mated Agreement or Estoppel.—Where, in 
lessor’s action for possession of the prem- 
ises, the allegations of the complaint are 
sufficient, liberally construed, to allege a 
consummated parol agreement by lessee to 
surrender the premises or equitable mat- 
ters in pais sufficient to raise the question 
of estoppel of lessee and those claiming 
under him from denying the termination 
of the lease, lessor is entitled to show facts 
establishing such allegations, and judg- 
ment dismissing the action on the ground 
that the parol agreement to surrender the 
lease came within the statute of frauds 
and was void as a matter of law is error. 
Herring v. Volume Merchandise, Inc., 249 
N.C. 221, 106 S.E.2d 197 (1958). 


§ 22-3. Contracts with Cherokee Indians.—All contracts and agree- 


ments of every description made with any Cherokee Indian, or any person of 
Cherokee Indian blood within the second degree, for an amount equal to ten dol- 
lars or more, shall be void, unless some note or memorandum thereof be made in 
writing and signed by such Indian or person of Indian blood, or some other per- 
son by him authorized, in the presence of two witnesses, who shall also subscribe 
the same: Provided, that this section shall not apply to any person of Cherokee 
Indian blood or any Cherokee Indian who understands the English language and 
who can speak and write the same intelligently. (R. C., c. 50, s. 16; Code, s. 
nS REV., S) 9/0 ul 74 CLUS te oct 


Section Must Be Availed Of Before 
Judgment. — While, under this section, 
there may be defenses available against a 
contract, if they are not availed of before 
a judgment is rendered, the judgment is 
res adjudicata. Rogers v. Kimsey, 101 N.C. 
559, 8 S.E. 159 (1888). 


§ 22-4. Promise to revive debt 


It Applies Where One or Both Parties 
Are Indians.—This section applies as well 
where the contract is between two Indians 
as where one of the parties is white. Lov- 
ingood v. Smith, 52 N.C. 601 (1860); State 
v. Ta-Cha-Na-Tah, 64 N.C. 614 (1870). 


of bankrupt.—No promise to pay a 


debt discharged by any decree of a court of competent jurisdiction, in any pro- 
ceeding in bankruptcy, shall be received in evidence unless such promise is in 
writing and signed by the party to be charged therewith. (1899, c. 57; Rev., s. 
978: CAS a segue) 


Editor’s Note.—See 13 N.C.L. Rev. 60, 
for possible construction of this section. 
Whether this section is applicable to a 
promise made subsequent to the filing of 


a petition in bankruptcy but before the 
order of discharge is entered, quaere. 
Westall v. Jackson, 218 N.C. 209, 10 
S.E.2d 674 (1940). 
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Cu. 23. DEBTOR AND CREDITOR 


Chapter 23. 
Debtor and Creditor. 


Article 1. 


Assignments for Benefit of Creditors. 
Sec. 


23-1. Debts mature on execution of as- 
signment; no preferences. 

23-2. Trustee to file schedule of property. 

23-3. Trustee to recover property con- 
veyed fraudulently or in prefer- 
ence. 

23-4. Substitute for incompetent trustee 
appointed in special proceeding. 

23-5. Insolvent trustee removed unless 
bond given; substitute appointed. 

23-6. Trustee removed on petition of 
creditors; substitute appointed. 

23-7. Substituted trustee to give bond. 

23-8. Only perishable property sold with- 
in ten days of registration. 

23-9. Creditors to file verified claims with 


clerk; false swearing misdemeanor. 
23-10. Priority of payments by trustee. 
23-11. Trustee to account quarterly; final 
account in twelve months. 
23-12. Trustee violating duties guilty of 


misdemeanor. 
Article 2. 
Petition of Insolvent for Assignment for 
Creditors. 
23-13. Petition; schedule; inventory; affi- 
davit. 
23-14. Clerk to give notice of petition. 
23-15. Order of discharge and appoint- 
ment of trustee. 
23-16. Terms and effect of order of dis- 
charge. 
23-17. Suggestion of fraud by opposing 
creditor. 
Article 38. 
Trustee for Estate of Debtor Imprisoned 
for Crime. 


23-18. Persons who may apply for trustee 
for imprisoned debtor. 

Superior court appoints; 
sentence to be produced. 

Duties of trustee; accounting; oath. 

Court may appoint several trustees. 

Court may remove trustee and ap- 
point successor. 


23-19. copy of 


23-20. 
23-21. 
23-22. 


Article 4. 
Discharge of Insolvent Debtors. 


23-23. Insolvent debtor’s oath. 


Sec. 
23-24. Persons imprisoned for nonpay- 
ment of costs in criminal cases. 


23-25. Petition; before whom; notice; ser- 


vice. 
Warrant issued for prisoner. 
Proceeding on application. 
Suggestion of fraud. 


Persons taken in arrest and bail 
proceedings, or in execution. 


When petition may be filed. 
Petition; contents; verification. 


Notice; length of notice and to 
whom given. 


Who may suggest fraud. 


Where no suggestion of fraud, dis- 
charge granted. 


Continuance granted for cause. 


Where fraud in 
only after trial. 

If fraud found, debtor imprisoned. 

Effect of order of discharge. 


Article 5. 


General Provisions under Articles 2, 
3, and 4. 

Superior court tries issue of fraud. 

Insolvent released on giving bond. 


Surety in bond may surrender prin- 
cipal. 


Creditor liable for jail fees. 
False swearing; penalty. 
Powers of trustees hereunder. 
Jail bounds. 


Article 6. 


Practice in Insolvency and Certain 
Other Proceedings. 


23-26. 
23-27. 
23-28. 
23-29. 


23-30. 
23-31. 
23-32. 


23-33. 
23-34. 


23-35. 


23-36. issue, discharge 


23-37. 
23-38. 


23-39. 
23-40. 
23-41. 


23-42. 
23-43. 
23-44, 
23-45. 


23-46. Unlawful to solicit claims of credi- 
tors in proceedings. 

23-47. Violation of preceding 
misdemeanor. 


Article 7. 


Bankruptcy of Taxing, etc., Districts, 
Counties, Cities, Towns and 
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section a 


23-48. Local units authorized to avail 
themselves of provisions of bank- 
ruptcy law. 
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ARTICLE 1. 


Assignments for Benefit of Creditors. 


§ 23-1. Debts mature on execution of assignment; no preferences. 
—Upon the execution of any voluntary deed of trust or deed of assignment for 
the benefit of creditors, all debts of the maker thereof shall become due and pay- 
able at once, and no such deed of trust or deed of assignment shall contain any 
preferences of one creditor over another, except as hereinafter stated. (1893, c. 


453° Revessmeo, 7 1909, c. OLSNs  leitieo.sts) LOUss) 


Cross References.—As to homestead and 
exemptions, see § 1-369 et seq. and notes 
thereto. As to preferences in the absence 
of assignment, see note to § 39-15, analy- 
sis line II, A. 

What Constitutes an Assignment.—The 
Supreme Court has held that where a per- 
son who is insolvent makes an assignment 
of practically all his property to secure a 
pre-existing debt, there being also other 
creditors, such instrument will be treated 
as an assignment for the benefit of credi- 
tors and subject to the statutes relating 
thereto, and neither the omission of a 
small part of the debtor’s property nor a 
defeasance clause in the instrument will 
change this result. National Bank vy. Gil- 
mer, 116 N.C. 684, 22 S.E. 2 (1895); Na- 
tional Bank y. Gilmer, 117 N.C. 416, 23 
S.E. 333 (1895); Glanton v. Jacobs, 117 
N.C. 427, 23 S.E. 835 (1895); Cooper v. 
McKinnon, ,122.N.C. . 447, 29 S.E. 417 
(1898); Pearre v. Folb, 123 N.C. 239, 31 
S.E. 475 (1898); Brown vy. Nimocks, 124 
N.C. 41%, °82:/S.Bi1743. (1899) 3> Taylor: -v. 
Lauer, .127°N.C. 15%, -37.S.E..197- (1900); 
Odom v. Clark, 146 N.C. 544, 60 S.E. 513 
(1908); Powell Bros. vy. McMullan Lum- 
ber, Co., 154 N.C, 2, Gomer .oe05l 1010)" 
Farmers Banking & Trust Co. v. Tarboro 
Leaf Tobacce 'Co571889N. C177, 124 S.E. 
158 (1924). 

Same—Deed to Secure Advancements.— 
Where the purpose of a deed is to secure 
payment not only of pre-existing debts 
but also of debts to be contracted for 
advancements to aid grantors in carrying 
on their business, then said deed is not a 
voluntary deed of assignment for the bene- 
fit of creditors, within the meaning of this 
article. Commissioner of Banks v. Turn- 
age, 202 N.C. 485, 163 S.E. 451 (1932). 


Same—Mortgage. — Where a mortgage 
is made of the entirety of a large estate for 
pre-existing debts (omitting only in an in- 
significant remnant of property), the mort- 
gage is in effect an assignment for the 
benefit of creditors secured therein. Na- 
tional Bank v. Gilmer, 116 N.C. 684, 22 S.E. 
2 (1895); National Bank y. Gilmer, 117 
N.C. 416, 23 S.E. 333° (1895). 

A chattel mortgage, attempted to be exe- 


cuted by an insolvent corporation ‘owing 
other creditors, to secure a pre-existing debt 
on practically all of its property, will be 
treated as an assignment and void, unless 
the requirements of the statute have been 
complied with, and no lien otherwise on 
the property described therein can. be 
thereby created. Farmers Banking & Trust 
Co. v. Tarboro Leaf Tobacco Co., 188 N.C. 
177, 124 S.E. 158 (1924). 


But a chattel mortgage on a stock of 
goods, securing the purchase price, can- 
not be deemed an assignment for the bene- 
fit of creditors where the secured debt is 
contemporaneous with the contract of pur- 
chase, as a part of one continuous trans- 
action. Cowan v. Dale, 189 N.C. 684, 128 
©.H,. 155: (1925). 

A chattel mortgage of an insolvent cor- 
poration, executed and registered before 
the appointment of a receiver for it, will 
not be construed under the provisions of 
this section as in effect an assignment for 
the benefit of creditors in the absence of 
the fact that the property covered by the 
mortgage constitutes practically all of the 
property of the insolvent. Vanderwal v. 
Vanco Dairy Co., 200 N.C. 314, 156 S.E. 
512. (1931). 

By Whom Made—Corporations. — A 
corporation, through its proper officers, 
may make an assignment for the benefit 
of creditors. Potts v. Wallace, 146 U.S. 
689, 13 Sup. Ct. 196, 36 L. Ed. 1135 (1892). 

Same — Partnerships. — In Tracy v. 
Tuffly, 134- U.S" 206, 10 Sup)-Ctl-527,%03* DL. 
Ed. 879 (1890), it is held that a partnership, 
whether general or limited, may, through 
its proper officers, make an assignment for 
the benefit. of creditors. 

Same—Trustees. — In accordance with 
the rule that trustees must unite to pass 
any title to property jointly held by them, 
where there are two or more trustees of 
the property of insolvents, all should join 
therein. Wilber v. Almy, 53 U.S. (12 
How.) 180, 13 L. Ed. 944 (1851). 

Provision as to Maturity of Debts Ap- 
plies to Sureties.—The provision that all 
debts of the maker become due at once 
applies to the sureties upon a note of the 
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assignor. Pritchard v. Mitchell, 139 N.C. 
54, 51 S.E. 783 (1905). 

Effect of Void Assignment.—If a deed 
of assignment for the benefit of creditors 
becomes void as to creditors, its primary 
and essential purpose is defeated, and it is 
totally invalid. The assignee does not take 
the property for his own benefit, but for 
the benefit of the creditors, and while he 
holds the legal title, they are really the 
equitable owners to the extent of their 
claims. Whatever defeats their interest de- 
feats the object of the trust and, conse- 
quently, the trust itself. Cooper v. McKin- 
non, 122 N.C. 447, 29 S.E. 417 (1898). 

Same—Fraud Need Not Be Shown.—A 
voluntary conveyance, declared invalid for 
not complying with the provisions of this 
article, is not only void as to bona fide un- 
secured creditors, but inter partes; and 
hence it would be unnecessary for such 
creditors to show fraud in its procurement 
in order to set it aside. Powell Bros. v. 
McMullan Lumber Co., 153 N.C. 52, 68 
S.E. 926 (1910). 

Assignment Omitting Creditors Is Pref- 
erence.—An assignment for the benefit of 
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creditors, omitting certain other creditors, 
is invalid as a preference. Taylor v. Lauer, 
Lore NeGeetore SYao. be 97) Gi900y: 


Effect of Subsequent Bankruptcy.— 
Where an assignment for the benefit of 
creditors was made under this section 


more than four months before the debtor 
was adjudged a bankrupt under the fed- 
eral law, the assignment was valid and 
whatever was done under it was valid. The 
court of bankruptcy cannot take retroac- 
tive cognizance of trusts beyond four 
months and, hence, will merely administer 
the estate as it exists at the time of the 
adjudication. In re Carver, 113 Fed. 138 
(E.D.N.C. 1902). 

Assignment Is Irrevocable.—It has been 
held in Barings v.. Dabney, 86 U.S. (19 
Wall.) 1, 22 L. Ed. 90 (1873), that a vol- 
untary assignment for the benefit of cred- 
itors, if assented to by the creditors, or a 
considerable portion of them, becomes ir- 
revocable. 


Quoted in Mascot Stove Mfg. Co. v. 
Traces 183 SNC: 0137; 110" SiBs 779 
(1922). 


§ 23-2. Trustee to file schedule of property.—Upon the execution of 


such deed of trust, the trustee, whether named therein or appointed as hereafter 
provided for, shall file with the clerk of the superior court of the county in which 
said deed of trust is registered, within ten days after the registration thereof, an 
inventory under oath, giving a complete, full and perfect account of all property 
that has come into his hands or to the hands of any person for him, by virtue of 
such deed of trust, and when further property of any kind not included in any 
previous return comes to the hands or knowledge of such trustee he shall return 
the same as hereinbefore prescribed within ten days after the possession or dis- 
covery thereofs:(1893,'c. 453; si23:Rev., s.:9683:C.Sy¢s01610,) 


Assignment Is Void Unless Section If the provisions of this section are not 


Complied with—An assignment for the 
benefit of creditors is void unless the for- 
malities of this section are complied with 
as to filing an inventory of the property, 
and will be set aside at the suit of a credi- 
tor whose debt is not therein provided for. 


complied with, the deeds of trust are void. 
Virginia Trust Co. v. Pharr Estates, 206 
N.C. 894, 175 S.E. 186 (1934). 

Cited in Flowers vy American Agricul- 
tural s ChemoeCo.1/190 ON. C..(456; 154 S.E. 
736 (1930). 


Odom yv. Clark, 146 N.C. 544, 60 S.E. 513 
(1908). 


§ 23-3. Trustee to recover property conveyed fraudulently or in 
preference.—lIt is the duty of the trustee to recover, for the benefit of the estate, 
property which was conveyed by the grantor or assignor in fraud of his creditors, 
or which was conveyed or transferred by the grantor or assignor for the purpose 
of giving a preference. A preference, under this section, shall be deemed to have 
been given when property has been transferred or conveyed within four months 
next preceding the registration of the deed of trust or deed of assignment in con- 
sideration of the payment of a pre-existing debt, when the grantee or transferee 
of such property knows or has reasonable ground to believe that the grantor or 
assignor was insolvent at the time of making such conveyance or transfer. (1909, 
Cals, $.c25G O.2452 1611s) 

Editor’s Note—For a discussion of pref- 
erence under the Bankruptcy Act, see Wil- 


SON? Vie aviorstet NiC. 211," 70. S.E, 286 
(1911). 
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Purpose of Section Is to Avoid Certain 
Preferences.—On proper consideration of 
this section, its terms and purpose, it is 
clear that the legislature intended to pro- 
hibit and avoid, as a wrongful preference, 
any and every disposition of real or per- 
sonal property, absolute or conditional, by 
which a creditor, in consideration of an 
existent or antecedent debt and within four 
months of a general assignment by his 
debtor, acquires title to such debtor’s prop- 
erty or any interest therein or lien thereon, 
when he knew or had reasonable ground to 
believe that his grantor or assignor was 
insolvent at the time the transfer or con- 
veyance was made. Wooten v. Taylor, 159 
N.G) 604) 76 S.E. 11 (912)e  Meague: v. 
Howard Grocery Co., 175 N.C. 195, 95 
S.E. 173 (1918). 

Preferences Were Valid at Common 
Law.—A debtor unable to pay his in- 
debtedness in full has an undoubted right, 
in the absence of a statute, to make pref- 
erences in the distribution of his property 
among the creditors, when the appropria- 
tion is absolute and with no reservation 
for his own benefit to the injury of credi- 
tors unprovided for. Guggenheimer v. 
Brookfield, 90 N.C. 232 (1884). 

At common law a debtor may, in the 
exercise of the power arising from the 
ownership of property, if acting conscien- 
tiously and without collusion, prefer cer- 
tain of his creditors to the detriment or 
exclusion of the others. United States Rub- 
ber Co. v. American Oak Leather Co., 181 
US." 434,627 “Sup. Ct.-670;-945 arc. 938 
(1901). 

Real and Personal Property Included in 
Section.—This section requiring the trustee 
in a general assignment for creditors to 
recover property “conveyed or transfer- 
red by the grantor or assignor” in prefer- 
ence, within the four months’ period, in- 
cludes within its meaning both real and 
personal property, and the general meth- 
ods by which the title is passed or inter- 
est therein created, and extends to an exe- 
cuted contract of sale. Teague v. Howard 
Grocery wCo,, 17h ON.O. "195. 05 5. bel 7a 
(1918). 

Commencement of Four Months’ Period. 
—The four months’ period mentioned in 
this section is to be counted from the time 
the transfer or conveyance was made, and 
not from the time of its registration. 
Wooten v. Taylor, 159 N.C. 604, 76 S.E. 
11 (1912). 

Conveyance by Solvent Debtor Is Not 
Preference——Where a solvent debtor con- 
veys practically all of his property to se- 
cure a pre-existing debt, having other 
creditors at the time, it does not create a 
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preference within the intent and meaning 
of this section. Flowers v. American Agri- 
cultural Chem. Co., 199 N.C. 456, 154 S.E. 
736 (1930). 

Meaning of “Insolvent.” — “Insolvent” 
means unable to meet liabilities after con- 
verting all of the property or assets be- 
longing to the person or estate into money, 
at market prices, and applying the pro- 
ceeds, with the cash previously on hand, to 
the payment of them. Silver Valley Mining 
Co. v. North Carolina Smelting Co., 119 
N.C. 417, 25 S.E. 954 (1896). 

Same—Applied to Corporation.—A_ cor- 
poration is not insolvent, so as to render 
a mortgage of its property fraudulent, so 
long as it has property sufficient, if con- 
verted into money at market prices, to 
meet its liabilities. Silver Valley Mining 
Co. v. North Carolina Smelting Co., 119 
N.C. 417, 25 S.E. 954 (1896). 

Preference Is ecoverable although 
Deed of Assignment Is Made Subject 
Thereto.—A deed of general assignment 
for the benefit of creditors, by expressly 
being made subject to a prior mortgage 
of the grantor’s property, wherein an un- 
lawful preference is given, will not, of it- 
self, prevent a recovery of the property 
conveyed in the mortgage by the trustee 
in the deed in trust for the general credi- 
tors. Wooten v. Taylor, 159 N.C. 604, 76 
3! Bien) 91.2.) 

Purchase-Money Mortgage Is Not Pref- 
erence.—A chattel mortgage on a stock of 
goods to secure the purchase price, the 
mortgagor retaining possession, is not a 
preference within this section. Cowan v. 
Dale, 189 N.C. 684, 128 S.E. 155 (1925). 

Nor Is Judgment against Debtor.—A 
judgment duly rendered by a court of com- 
petent jurisdiction against a debtor assign- 
ing his property to a trustee for the benefit 
of creditors is not a transfer or convey- 
ance of property by the assignor, although 
the judgment is rendered within four 
months prior to the assignment to the 
trustee, and the judgment is not a prefer- 
ence prohibited by this section, and will 
not be declared void upon suit of the 
trustee. Pritchett v. Tolbert, 210 N.C. 644, 
188 S.E. 71 (1936). 

Thus, Execution Levied Prior to Regis- 
tration of Deed of Assignment Creates 
Prior Lien—Where a valid judgment is 
rendered within four months prior to an 
assignment for benefit of creditors by the 
judgment debtor, and execution is issued 
thereon and personal property of the debt- 
or levied upon prior to the registration of 
the deed of assignment, the judgment is a 
lien upon the personal property levied up- 
on prior to the title of the trustee in the 
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deed of assignment. Pritchett v. Tolbert, 
210 N.C. 644, 188 S.E. 71 (1936). 
Assignees Have Right and Duty to De- 
fend Suits—It is the duty of assignees for 
the benefit of creditors, who have once 
accepted the trust, not only to appear, but 
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so far as the nature of the transaction 
and the facts and circumstances of the case 
will admit or warrant, to defend suits to 
set aside the assignments. Chittenden v. 
Brewster, 69 U.S. (2 Wall.) 191, 17 L. Ed. 
839 (1864). 


§ 23-4. Substitute for incompetent trustee appointed in special 
proceeding.—When a trustee named in a deed of assignment for the benefit of 
creditors has died or resigned or has in any way become incompetent to execute 
the trust, the clerk of the superior court of the county wherein said deed of as- 
signment has been registered is authorized and empowered, in a special proceed- 
ing in which all persons interested have been made parties, to appoint some dis- 
creet and competent person to act as such trustee and to execute all the trusts 
created in the original deed of assignment, according to its true intent and as 
fully as if originally appointed trustee therein. (1915, c. 176, s. 1; C. Ss. 
1612.) 

Cross Reference.—As to appointment of 
successor to incompetent trustee, see § 
45-9. 


§ 23-5. Insolvent trustee removed unless bond given; substitute 
appointed.—Upon the complaint of any creditor of the assignor or trustee in 
such deed of trust, alleging under oath that the trustee named therein is insolvent, 
and asking that he be required to give bond or be removed, it is the duty of the 
clerk of the superior court of the county in which such deed of trust is registered, 
upon a notice of not more than ten days to such trustee, to hear the complaint. If 
upon such hearing the clerk is satisfied that such trustee is insolvent, he shall re- 
move such trustee and appoint some competent person to execute the provisions 
of such deed of trust, unless such insolvent trustee shall file with the clerk a good 
and sufficient bond, to be approved by him, in a sum double the value of the prop- 
erty in the deed of trust, payable to the State of North Carolina, and conditioned 
that such trustee shall faithfully execute and carry into effect the provisions of 
sar decurat trlist.1( Ladd; Cs400)'5, oe Kev, S909, Cine Ss. LOlo.) 

Section Throws Greater Safeguards has since been declared by this section to 
around Assignments.—While formerly it throw greater safeguards arounds such 


was entirely competent for a debtor to as- 
sign his property to an insolvent person 
who was otherwise qualified to execute 
the provisions of the deed of trust for the 
benefit of creditors, the policy of the law 


transactions by requiring every trustee of 
this kind to give bond when proper appli- 
cation for that purpose is made to the 
clerk. Preiss v. Cohen, 112 N.C. 278, 17 
S.E. 520 (1893). 


§ 23-6. Trustee removed on petition of creditors; substitute ap- 
pointed.—Upon the written petition of one-fourth of the number of the creditors 
of the grantor or assignor whose claims aggregate more than fifty per cent of the 
total indebtedness of said grantor or assignor, the clerk of the superior court of 
the county in which said deed of trust or deed of assignment is registered, upon 
a notice of not more than ten days to said trustee of said petition, shall remove 
said trustee and appoint some competent person to execute the provisions of such 
deed of trust or deed of assignment. (1909, c. 918, s. 3; C. S., s. 1614.) 


§ 23-7. Substituted trustee to give bond.—Upon the removal or resig- 
nation of any trustee it is the duty of the clerk to require the person appointed to 
execute the provisions of such deed of trust, before entering upon his duties, to 
file with the clerk a good and sufficient bond, to be approved by him in a sum 
double the value of the property in said deed of trust, payable to the State of 
North Carolina, and conditioned that such person shall faithfully execute and 
carry into effect the provisions of said deed of trust. (1893, c. 453, s. 3; Rev., 
By Srila 900, c) 918, 5,43 1915, ¢. 176, s. 2>.C. S,, s. 1615.) 
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§ 23-8. Only perishable property sold within ten days of registra- 
tion.—It is unlawful for any trustee, whether named in such deed of trust or 
appointed by a clerk of the superior court, to sell any part of the property described 
in such deed of trust within ten days from the registration thereof, unless such 
property or some part thereof be perishable, in which case he may sell such prop- 
erty as is perishable, according to the powers conferred upon him in said deed 
of: trust? (1893 8eH4 $3.15. 4;Rev.) saOAlggGmMs Fis. Tib16a) 


§ 23-9. Creditors to file verified claims with clerk; false swearing 
misdemeanor.—All creditors of the maker of such deed of trust shall, before 
receiving payment of any amount from the said trustee, file with the clerk of the 
superior court a statement under oath that the amount claimed by him is justly 
due, after allowing all credits and offsets, to the best of his knowledge and belief. 
Any creditor who shall knowingly swear falsely in such statement shall be guilty 
of a misdemeanor. (1893, c. 453, ss. 6, 7; Rev., ss. 972, 3617; C. S., s. 1617.) 


Creditors Claiming under Deed Cannot 
Impeach It.—Creditors, who claim under 
a deed of trust and file their claims to 


share in the proceeds of sale, cannot be 
heard to impeach its provisions. Chard vy. 
Warren, 1227 N.Ga 75. 29 oul.pare (ooo). 


§ 23-10. Priority of payments by trustee.—The trustee, after paying 
the necessary costs of the administration of the trust, shall pay as speedily as 
possible 

(1) All debts which are a lien upon any of the trust property in his hands, 
to the extent of the net proceeds of the property upon which such debt 
is a lien; 

(2) Wages due to workmen, clerks, traveling or city salesmen, or servants, 
which have been earned within three months before registration of 
said deed of trust or deed of assignment, and 

(3) All other debts equally ratable. (1909, c. 918, s. 5; C. S., s. 1618.) 

No Discrimination Except as Provided. Section Does Not Authorize Preference 
—Except for the two classes mentioned in to Clerks on Appointment of Receiver.— 
this section, all discrimination among See Mascot Stove Mfg. Co. v. Turnage, 
creditors is forbidden. Wooten v. Taylor, 183 N.C. 137, 110 S.E. 779 (1922). 

159 N.C. 604, °76°S.%., 11°(1 912): 


§ 23-11. Trustee to account quarterly; final account in twelve 
months.—The trustee, whether named in the deed of trust or appointed by a 
clerk of a superior court, shall within three months from the registration of such 
deed of trust, and at each succeeding period of three months, file with the clerk 
of the superior court of the county in which the same is registered an account 
under oath, stating in detail his receipts and disbursements and his action as 
trustee, and within twelve months he shall file his final account of his adminis- 
tration of his trust. The clerk may upon good cause shown extend the time 
within which the quarterly and final accounts herein provided for are to be filed. 


(18935 c. 453/925 SRevinss9/3 siGs Sass op) 


§ 23-12. Trustee violating duties guilty of misdemeanor.—lIf any 
trustee in a deed of trust for the benefit of creditors shall fail to file his inventory 
as required by law, or shall knowingly make any false statement in such inven- 
tory, or shall knowingly fail to include any property therein, or shall sell any 
part of the property described in the deed of trust within ten days unless such 
property so sold be perishable, or shall fail to file either of the quarterly accounts 
or the final accounts as required by law, or shall knowingly make any false state- 
ment in such quarterly or final account, or shall knowingly fail to include any 
property, money or disbursement in such quarterly or final account, he shall, 
in either case, be guilty of a misdemeanor. (1893, c. 453, s. 8; Rev., s. 3689; 
Gi'S},6:1620,) 
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ARTICLE 2. 
Petition of Insolvent for Assignment for Creditors. 


§ 23-13. Petition; schedule; inventory; affidavit. — Every insolvent 
debtor may present a petition in the superior court, praying that his estate may 
be assigned for the benefit of all his creditors, and that his person may there- 
after be exempt from arrest or imprisonment on account of any judgment 
previously rendered or of any debts previously contracted. On presenting such 
petition, every insolvent shall deliver therewith a schedule containing an account 
of his creditors and an inventory of his estate, which inventory shall contain— 

(1) A full and true account of his creditors, with the place of residence of 
each, if known, and the sum owing to each creditor, whether on written 
security, on account, or otherwise. 

(2) A full and true inventory of his estate, real and personal, with the en- 
cumbrances existing thereon, and all books, vouchers and securities 
relating thereto. 

(3) A full and true inventory of all property, real and personal, claimed by 
him as exempt from sale under execution. 

He shall annex to his petition and schedule the following affidavit, which must 
be taken and subscribed by him before the clerk of the superior court, and must 
be certified by such officer : 

1 he Rs , do swear (or affirm) that the account of my creditors, with the 
places of their residence, and the inventory of my estate, which are herewith de- 
livered, are in all respects just and true; that I have not at any time or in any 
manner disposed of or made over any part of my estate for the future benefit 
of myself or my family, or in order to defraud any of my creditors; and that I 
have not paid, secured to be paid, or in any way compounded with any of my 
creditors, with a view that they, or any of them, should abstain or desist from 
opposing my discharge: so help me, God. (1868-9, c. 162, SS77 te.) 3 seode,. 8s. 
2942, 2943, 2944; Rev., s. 1930; C. S., s. 1621.) 


Cross References. — As to prohibiting 
imprisonment for debt, see N.C. Const., 
Art. I, §§ 16, 17. As to provisional remedy 
of arrest, see § 1-409 et seq. See also § 
1-311, as to execution against the person. 

Debtor Must Show Compliance. — To 
avail himself of this article, a petitioner 
not under arrest must show that he has 
complied with the provisions of this ar- 
ticle and obtained an order of discharge 
under §§ 23-15, 23-16. Howie v. Spittle, 
156 N.C. 180, 72 S.E. 207 (1911). 

Debtor Should Set Out Facts as to 
Property Interest.—Defendant having filed 
the schedule of his property, it was not 


only proper, but necessary, that he should 
set out the facts showing what right, title, 
estate and interest he held in the real es- 
tate. Edwards v. Sorrell, 150 N.C. 712, 64 
S.E. 898 (1909). 

Defendant in Alienation Suit May Have 
Benefit of Section.—A suit by one charg- 
ing the defendant with alienating the affec- 
tions of his wife, and arresting and holding 
him for bail under the affidavits required, 
is one entitling the defendant to the bene- 
fit of this section for the relief of insol- 
vent debtors. Edwards v. Sorrell, 150 N.C. 
712, 64 S.E. 898 (1909). 


§ 23-14. Clerk to give notice of petition.—On receiving the petition, 
schedule and affidavit, the clerk of the superior court shall make an order requir- 
ing all the creditors of such insolvent to show cause before said officer, within 
thirty days after publication of the order, why the prayer of the petitioner should 
not be granted, and shall post a notice of the contents of the order at the court- 
house door and three other public places in the county where the application is 
made for four successive weeks; or, in lieu thereof, shall publish the same for 
three successive weeks in any newspaper published in said county, or in an ad- 
joining county. (1868-9, c. 162, ss. 4, 5; Code, ss. 2945, 2946; Rev., s. 1931; 
Ca 022.) 
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§ 23-15. Order of discharge and appointment of trustee.—lf no cred- 
itor oppose the discharge of the insolvent, the clerk of the superior court be- 
fore whom the hearing of the petition is had shall enter an order of discharge 
and appoint a trustee of all the estate of such insolvent. (1868-9, c. 162, s. 6; 
Gode} 8332947 > Rev, 641932; GC.) S.,ss0.6235) 


§ 23-16. Terms and effect of order of discharge.—The order of dis- 
charge shall declare that the person of such insolvent shall forever thereafter 
be exempted from arrest or imprisonment on account of any judgment, or by 
reason of any debt due at the time of such order, or contracted for before that 
time, though payable afterwards. But no debt, demand, judgment or decree 
against any insolvent, discharged under this chapter, shall be affected or impaired 
by such discharge, but the same shall remain valid and effectual against all the 
property of such insolvent acquired after his discharge and the appointment of a 
trustee; and the lien of any judgment or decree upon the property of such in- 
solvent shall not be in any manner affected by such discharge. (1868-9, c. 162, 
$9: Code, s. 2950; Rev.,,s. 1933; C.S.js, 1624:) 

Cross References. — As to prohibiting But after-acquired property may be sub- 
imprisonment for debt, see N.C. Const., ject to execution and sale, in proper cases. 
Art. I, §§ 16, 17. As to execution against Burgwyn v. Hall, 108 N.C. 489, 13 S.E. 
the person, see § 1-311. As to provisional 222 (1891). See also Brown vy. Long, 22 
remedy of arrest, see § 1-409 et seq. N.C. 138 (1838), which holds that the sub- 

This section protects from future arrests sequently acquired property of a dis- 
for the same debt such as have surrendered charged debtor may be reached in equity. 
their property. Burgwyn v. Hall, 108 N.C. 

489, 13 S.E. 222 (1891). 


§ 23-17. Suggestion of fraud by opposing creditor. — Every creditor 
opposing the discharge of the insolvent may suggest fraud and set forth the 
particulars thereof in writing, verified by his oath; but the insolvent shall not 
be compelled to answer the suggestions of fraud in more than one case, though 
as many creditors as choose may make themselves parties to the issues in such 
cases: (1868-9, 2402; ‘s275 Codejs; 2948 ss Rewigs71934; C..S.,’s. 1625.) 

Suggestion of Fraud in Bastardy Pro- is advised by counsel that, owing to the 
ceeding.—A mother of a bastard child, to condition of the title to certain lands 
whom an allowance has been made in scheduled, an execution could not issue 
bastardy proceedings, is such a creditor against it, as such statement is surplusage. 
of the father of her child as to permit her Edwards v. Sorrell, 150 N.C. 712, 64 S.E. 
to oppose the insolvent’s discharge by 898 (1909). 


suggesting fraud in answer to his petition. All Creditors May Be Required to Join 
State v. Parsons, 115 N.C. 730, 20 S.E. 511 in One Issue.—Where a debtor is arrested 
(1894). under different ca. sa.’s5 at the instance of 

Same—As to Fine and Costs. — When _ several creditors, if he applies for his dis- 


defendant in bastardy proceedings has charge as an insolvent debtor, and fraud 
been ordered to pay a fine and costs and is suggested in answer to his application, 
allowance to the mother, only the State he has a right to require that all the credi- 
can suggest fraud as to the fine and costs. tors he may notify shall join in the trial 
State v. Parsons, 115 N.C. 730, 20 S.E. of one issue, and the court will so direct. 
511 (1894). Williams v. Floyd, 27 N.C. 649 (1845). 

Answer Held Not to Suggest Fraud.— But this is for the ease of the debtor, 
One who has another arrested and held to and he may waive the privilege by join- 
bail for alienating the affections of his wife ing issue with each creditor, and then a 
does not raise an issue or suggestion of verdict in his favor in one case will not 
fraud under this section by answering the discharge him from the responsibility in 
petition for discharge, and denying a state- the case of another creditor. Williams v. 
ment therein made by petitioner that he Floyd, 27 N.C. 649 (1845). 
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ARTICLE 3. 
Trustee for Estate of Debtor Imprisoned for Crime. 


§ 23-18. Persons who may apply for trustee for imprisoned debtor. 
—When any debtor is imprisoned in the penitentiary for any term, or in a county 
jail for any term more than twelve months, application by petition may be made 
by any creditor, the debtor, or by his wife, or any of his relatives, for the ap- 
pointment of a trustee to take charge of the estate of such debtor. (1868-9, c. 
162,97 40;(Code,s. 2974 Rev. s, 1943: C2 ., s.. 1626.) 


§ 23-19. Superior court appoints; copy of sentence to be produced. 
—The application must be made to the superior court of the county where the 
debtor was convicted, and upon producing a copy of the sentence of such debtor, 
duly certified by the clerk of the court, together with an affidavit of the applicant 
that such debtor is actually imprisoned under such sentence, and is indebted 
in any sum, the clerk or the judge may immediately appoint a trustee of the estate 
of such debtor. (1868-9, c. 162, ss. 41, 42; Code, s. 2975; Rev., s. 1944; C. S., 
sm162/-) 


§ 23-20. Duties of trustee; accounting; oath.—The trustee of the im- 
prisoned debtor shall pay his debts pro rata. After paying such debts, the trustee 
shall apply the surplus, from time to time, to the support of the wife and children 
of the debtor, under the direction of the superior court. When the imprisoned 
debtor is lawfully discharged from his imprisonment, the trustee shall deliver to 
him all the estate, real and personal, of such debtor, after retaining a sufficient 
sum to satisfy the expenses incurred in the execution of the trust and lawful com- 
missions therefor. The trustee shall make his returns and have his accounts 
audited and settled by the clerk of the superior court of the county where the pro- 
ceeding was had, in like manner as provided for personal representatives. Be- 
fore proceeding to the discharge of his duty, the trustee shall take and sub- 
scribe an oath, well and truly to execute his trust according to his best skill and 
understanding. The oath must be filed with the clerk of the superior court. 
(1868-9, c. 162, ss. 43, 45, 46; Code, ss. 2976, 2978, 2979; Rev., ss. 1945, 1946, 
104 PG ats. 1025.) 


§ 23-21. Court may appoint several trustees.—The court has power, 
when deemed necessary, to appoint more than one person trustee under this 
chapter; but in reference to the rights, authorities and duties conferred herein, 
all such trustees shall be deemed one person in law. (1868-9, c. 162, s. 47; Code, 
s. 2980; Rev., s. 1948; C. S., s. 1629.) 


§ 23-22. Court may remove trustee and appoint successor.—In case 
of the death, removal, resignation or other disability of a trustee, the court mak- 
ing the appointment may from time to time supply the vacancy; and all pro- 
ceedings may be continued by the successor in office in like manner as in the 
first instance. (1868-9, c. 162, s. 48; Code, s. 2981; Rev., s. 1949; C. S., s. 1630.) 


ARTICLE 4, 
Discharge of Insolvent Debtors. 


§ 23-23. Insolvent debtor’s oath.—Prisoners in order to be entitled to 
discharge from imprisonment under the provisions of this article shall take the 
following oath: 

hee ho A , do solemnly swear (or affirm) that I have not the worth of 
fifty dollars in any worldly substance, in debts, money or otherwise whatsoever, 
and that I have not at any time since my imprisonment or before, directly or 
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indirectly, sold or assigned, or otherwise disposed of, or made over in trust for 
myself or my family, any part of my real or personal estate, whereby to have 
or expect any benefit, or to defraud any of my creditors: so help me, God. (1773, 
c..100, 55.11, P. aReel 0s. c../46, 6.42, Fh. ReoIS lO mce.. 79755802, esheets ou, 
¢ 35; 1838, Cc canned, cc. 33, 344 185920c, 49 7 On C654 6 Le Opec. 
162, 5, .51* 188iegns oO; Tode,-s. 29/2 >) Rev. sel Gleagmes.. Ss. slOo le) 


Constitutionality. — This section does 
not contravene the constitutional provi- 
sion in regard to homestead and personal 
property exemptions, as the prisoner can 
discharge himself from custody by paying 
the fine and costs or by complying with 
the provisions of this article and taking 
the oath prescribed. State v. Williams, 97 
N.C. 414, 2 S.E. 370 (1887). 

Liberal Construction. — In Wood v. 
Wood, 61 N.C. 538 (1868), it is stated that 
chapter 59 of the Revised Code (the pro- 
visions of which are contained in this ar- 
ticle) has always received a liberal in- 
terpretation. 


Debtor Must Follow Provisions—When 
a person is taken by authority of an 
execution against his person by virtue 
of the provisions of § 1-311, he can be dis- 
charged from imprisonment only by pay- 
ment or giving notice and surrender of 
all his property in excess of fifty dollars 
as provided in this section and §§ 23-30 
through 23-38. Allred v. Graves, 261 N.C. 
31, 134 S.E.2d 186 (1964). 

Cited in Moorefield v. Roseman, 198 N.C. 
805, 153 S.E. 399 (1930). 


§ 23-24. Persons imprisoned for nonpayment of costs in criminal 


cases.—The following persons may be discharged from imprisonment upon 
complying with this article and § 153-194: 

Every person committed for the fine and costs of any criminal prosecution. 
(1773 SEM100} S717 BIARS 1808) C8746, 8s. 2p be nee LU Cowes E ou cee ica. 
1830 €33% 18383". °23 571840 "ccs 33734 1602hc7 490 eRe Cec. ou) Ss. loos-9, 


c/162%s5° 26" Coders 2960/1 Revs, srl lo, Cage e002 el oon Coco ees 


Purpose of Section.—This section was 
manifestly intended to be construed as 
permitting a defendant convicted in a crim- 
inal proceeding, or found to be the father 
of a bastard child, to file a petition before 
the clerk designating the time when he 
wished to apply for a discharge. State v. 
Parsons, 115 N.C. 730, 20 S.E. 511 (1894). 

Construed with §§ 153-191 and 153-194. 
—This section does not repeal those en- 
acted much later (§§ 153-191, 153-194), 
but the latter modify it. All three sections 
being re-enacted into the Revisal at the 
same time, they must be construed to- 
gether. State v. Morgan, 141 N.C. 726, 53 
S.E. 142 (1906). 

Person Committed for Fine and Costs 
May Be Discharged.—One committed for 
the fine and costs of a criminal prosecu- 
tion, after remaining in jail twenty days, 
may be discharged upon complying with 
provisions of § 23-25. State v. Davis, 82 
N.C. 610 (1880). 


And this is so, although a workhouse 
has been established by the county com- 
missioners in accordance with the provi- 
sions of § 153-209. State v. Williams, 97 
N.C. 414, 2 S.E. 370 (1887). 

Where Prisoner Was Found Guilty on 
Three Indictments.—There were three in- 
dictments against a prisoner to one of 
which he pleaded guilty, and judgment was 
suspended on the payment of costs, and 
he was found guilty on the other two, 
on one of which he was sentenced to im- 
prisonment for ten days. After remaining 
in jail for the term of his imprisonment 
and twenty days additional, the prisoner 
took the oath prescribed and applied for 
his discharge; it was held, that he was 
entitled to his discharge in all three cases. 
State v. McNeely, 92 N.C. -829 (1885). 

Quoted in State Bryant, 251 N.C. 423, 
111 S.E.2d 591 (1959). 

Cited in State v. Bradshaw, 214 N.C. 
5, 197 S.E. 564 (1938). 


§ 23-25. Petition; before whom; notice; service.—Every such person, 


having remained in prison for twenty days, may apply by petition to the court 
where the judgment against him was entered, praying to be brought before such 
court at a time and place to be named in the petition, and to be discharged upon 
taking the oath hereinbefore prescribed. The applicant shall cause ten days’ 
notice of the time and place of filing the petition to be served on the sheriff or 
other officer by whom he was committed. In cases of conviction before a justice 
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of the peace the clerk of the superior court of the county where the convicted 
person confined for costs is, may administer the oath and discharge the prisoner. 
Ga UO eerie Ain 1000, C740," 6e 2, £, ir; LOLU, Cc. 797, SUc, P. Ry: 
SGU, C200 sto, C20. 1 O40, COMO OFe lool, C. 49 RC. 6-59) §.°1: 1868-9... 
162, ss. 27, 28; 1873-4, c. 90; 1874-5, c. 11; Code, ss. 2968, 2969; 1891, c. 


$95 Rev... s.°19102;Gr5s4s; 16352) 


Insolvent’s Application Is Proceeding in 
Cause in Which Convicted.—The applica- 
tion of an insolvent confined for the non- 
payment of costs is a proceeding in the 
cause in which he was convicted, and 
should be made by petition to the court 
wherein the judgment against him was 
entered. State v. Miller, 97 N.C. 451, 1 
S.E. 776 (1887). 

Prisoner May Appeal to Judge If Clerk 
Refuses to Give Oath.—lIf the clerk should 
refuse to allow the prisoner to take the 
oath, the remedy is by an appeal to the 
judge holding the courts of that district. 
State v. Miller, 97 N.C. 451, 1 °S.E) 776 


(1887), intimating that release of prisoner 
on writ of habeas corpus by judge of ad- 
joining district is irregular. 

Twenty-Day Provision Is Mandatory. 
—Whether a defendant has property or 
not, he must remain in jail the twenty 
days, or pay the fine and costs, since the 
officers could not waive the imprisonment, 
nor had the judge the power to dispense 
with it. State v. Davis, 82 N.C. 610 (1880). 

Neither the judge nor solicitor has the 
right to allow a defendant to take the in- 
solvent’s oath and obtain his discharge 
without remaining in prison for twenty 
days. State v. Bryan, 83 N.C. 611 (1880). 


§ 23-26. Warrant issued for prisoner.—The clerk of the superior court, 
or justice of the peace, before whom such petition is presented shall forthwith 
issue a warrant to the sheriff, or keeper of the prison, requiring him to bring 
the prisoner before the court, at the time and place named for the hearing of 
the case, which warrant every such sheriff or keeper shall obey. (1773, c. 100, 
SE LEC TOS) et. Kee LOU, Coes 9/5 GUL a. Loo, C. Go 1838, 
ee eC ee Mt Loley Cet) Giese Cel a Scie O-air Cre LOZ, S29? 
Code, s. 2970; Rev., s. 1917; C. S., s. 1634.) 


§ 23-27. Proceeding on application.—At the hearing of the petition, if 
the prisoner has no visible estate, and takes and subscribes the oath or affirma- 
tion prescribed in this article, the clerk of the superior court, or justice of the 
peace, before whom he is brought, shall administer the oath or affirmation to him, 
and discharge him from imprisonment, of which an entry shall be made in the 
docket of the court, and, where the proceeding is before a justice of the peace, 
the justice shall return the petition and orders thereon into the office of the clerk 
of the superior court to be filed. (1773, c. 100, s: 1; P. R.; 1808, c. 746, s. 2, 
Pan loi10cot/o7 SS0Zi Pa ew 18308 co 33s Losomcmaeors e400 cc, 33; 344-1852; 
rao eR Cc oF) sict = 1868-9) ci) 162, s) 30); Codemsn 2971: Rev.,-s; 1918:.C. 
Bis Sr Oo ) 


Cross Reference——See note to § 23-24. 


§ 23-28. Suggestion of fraud.—The chairman of the board of commis- 
sioners, and every officer interested in the fee bill taxed against such prisoner, 
may oppose his taking the insolvent debtor’s oath above prescribed, and file 
particulars of the suggestion in writing, in the court where the same shall stand 
for trial as prescribed in this chapter in other cases of fraud or concealment. 


Peon. loaner COUG.AS. 29/7 o> Re. Seal oly. Ch... 5.1000.) 


§ 23-29. Persons taken in arrest and bail proceedings, or in execu- 
tion.—The following persons also are entitled to the benefit of this article as 
hereinafter provided: 

(1) Every person taken or charged on any order of arrest for default or [of] 
bail, or on surrender of bail in any action. 

(2) Every person taken or charged in execution of arrest for any debt or 
damages rendered in any action whatever. (1868-9, c. 162, s. 10; Code, 
B. Zuni Rev. $1920; GaSysi 1637.) 


35 


§ 23-30 


Cross Reference.—As to arrest and bail, 
see §§ 1-409 to 1-439. 

Editor’s Note——The word “of” in brack- 
ets in subdivision (1) is suggested as a 
correction of “or.” 

Construed with §§ 1-417 and 1-419.— 
This section should be construed with §§ 
1-417 and 1-419, and, so construed, the 
remedies given by this section are in addi- 
tion to those given by the other sections 
mentioned. Edwards v. Sorrell, 150 N.C. 
712, 64 S.E. 898 (1909). 

Persons within Scope of Section.—The 
terms of this section are as broad and 
sweeping as they well can be. They do 
not, in any view of them as to the purpose 
intended, imply limitation or discrimina- 
tion. They plainly embrace “every person” 
taken or charged to be arrested by virtue 
of “any order of arrest,’ not specially 
for a tort, or for fraud, or other particular 
cause of action as to which a person may 
be arrested, but for any cause of action, 
no matter what may be its nature, if the 
person is arrested in a case wherein he 
may lawfully be so arrested. They, in plain, 
strong terms, embrace any such arrest 
made or ordered to be made in any action 
whatever—that is, an action in which a 
person—a party—may be so. arrested. 
Burgwyn v. Hall, 108 N.C. 489, 13 S.E. 
222 (1891). 

The provisions of this section are broad 
and strong, and plainly extend to and 
embrace every person who may be arrested 
by virtue of an order of arrest issued pur- 
ssuant to the provisions of § 1-410, and 
also extend to and embrace every person 
who has been seized by virtue of an exe- 
cution against his person by authority of 
the provisions of § 1-311. Allred v. Graves, 
261 N.C. 31, 134 S.E.2d 186 (1964). 
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The benefits of this section extend as 
well to those arrested for torts as for debt, 
and the debt growing out of one is no 
more a debt and no more entitled to an 
extraordinary process for its collection 
than the other. Burgwyn v. Hall, 108 N.C. 
489, 13 S.E. 222 (1891). 

The provisions of this section extend to 
and embrace every person arrested or to 
be arrested in a civil action on account of 
any cause of action specified in § 1-410. 
Burgwyn v. Hall, 108 N.C. 489, 13 S.E. 222 
(1891). 

Nonresidents Are Included.—The bene- 
fits of the section are not confined to resi- 
dents of this State. There is no provision 
in it, or any other statute, within our 
knowledge, that in terms or by reasonable 
implication declares that a nonresident 
shall not be discharged from arrest in a 
civil action, if he makes the complete sur- 
render of his estate as prescribed. Burg- 
wyn v. Hall, 108 N.C.. 489, 13 S.E. 222 
(1891). 

Discharge May Be Sought After Mo- 
tion to Vacate Arrest Denied.—Where a 
party is under arrest in a civil action and 
his motion to vacate the arrest has been 
denied, he may seek his discharge under 
the provisions of this section. Wing v. 
Hooper, 98 N.C. 482, 4 S.E. 463 (1887). 


But Exempt Property over $50 Must 
Be Surrendered. — A judgment debtor 
against whose person execution has been 
issued cannot be discharged except by 
payment, or giving notice and surrender 
of all property in excess of $50, and the 
effect of the execution against the per- 
son is to deprive him of his homestead and 
his. personal property exemption over and 
above $50. Oakley v. Lasater, 172 N.C. 96, 
89 S.E. 1063 (1916). 


§ 23-30. When petition may be filed.—Every person taken or charged 
as in the preceding section [§ 23-29] specified may, at any time after his arrest or 
imprisonment, petition the court from which the process issued on which he is 
arrested or imprisoned, for his discharge therefrom, on his compliance with this 


¢chapter,. (R,.C.,..c. 59 0su 32:1 868-9, ce. 162,.S.0hle Codesi 2952 = Rev acaoZziea. 


S., s. 1638.) 


Cross Reference.—See note to § 23-23. 

Persons Included. — This section in 
broadest terms embraces “every person 
taken or charged as in the preceding sec- 
tion specified.” Burgwyn v. Hall, 108 N.C. 
489, 13 S.E. 222 (1891). 

Cause of Action Immaterial. — The 
‘debtor is entitled to be discharged upon 


the honest surrender of his property in 
the way prescribed, whether the cause of 
action on account of which he was arrested 
was a fraudulent debt, or a tort, or of other 
nature as to which he might be arrested. 
Burgwyn v. Hall, 108 N.C. 489, 13 S.E. 222 
(1891). 


§ 23-31. Petition; contents; verification.—The petition shall set forth 
the cause of the imprisonment, with the writ or process and complaint on which 
the same is founded, and shall have annexed to it a just and true account of all his 
estate, real and personal, and of all charges affecting such estate, as they exist 
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at the time of filing his petition, together with all deeds, securities, books or writ- 
ings whatever relating to the estate and the charges thereon; and also what prop- 
erty, real and personal, the petitioner claims as exempt from sale under execu- 
tion, and shall have annexed to it on oath or affirmation, subscribed by the peti- 
tioner and taken before any person authorized by law to administer oaths, to 
the effect following : 


i ee ora tee Petey aE , the within named petitioner, do swear (or affirm) that the 
within petition and account of my estate, and of the charges thereon, are, in all 
respects, just and true; and that I have not at any time or in any manner disposed 
of or made over any part of my property, with a view to the future benefit of 
myself or my family, or with an intent to injure or defraud any of my creditors: 
See Oeics ened 25 aCe rst LOO8-9.- Coldest 2. iy. COG, ss. 2903, 
PO sa ever se Ieee Cri Ss L000.) 


§ 23-32. Notice; length of notice and to whom given.—Twenty days 
notice of the time and place at which the petition will be filed, together with a 
copy of such petition and the account annexed thereto, shall be personally served 
by such debtor on the creditor or creditors at whose suit he is arrested or im- 
prisoned, and such other creditors as the debtor may choose, or their personal 
representatives or attorneys. If the person to be notified reside out of the State, 
and has no agent or attorney in the State, the notice may be served on the officer 
having the claim to collect, or by two weekly publications in any newspaper in 
Hichotatomal zo, Cal O09s. Serbo, Re Geecs 59.) ssacj20 29 1868-9. \162,.-s: 
14 Codess#2955:;; «Revs s01923. GrSacsml640:) 

Only Creditors Notified Are Affected— surrender his property and be discharged 
The party arrested and seeking relief must from arrest, and only such creditors as 
notify the creditors or plaintiff at whose may be so notified will be affected by 
suit he is arrested, but he may or may not his discharge. Burgwyn v. Hall, 108 N.C. 
notify other creditors of his application to 489, 13 S.E. 222 (1891). 


§ 23-33. Who may suggest fraud.—Every creditor upon whom the notice 
directed in § 23-32 is served may suggest fraud upon the hearing of the petition, 
and the issues made up respecting the fraud shall stand for trial as in other cases. 
So ices laces Pies oe 12s REMC. DOES. TO lebeeo,2c, 1102, S. 
15; Code, s: 2956; Rev., s. 1924; C: S., s. 1641.) 

Petitioner May Demand Oath and Jury in a judge to decide upon such suggestions, 
Trial—A petitioner is entitled to insist without submitting them in an issue to a 
that suggestions of fraud, made by a ccredi- jury. Purvis v. Robinson & Co., 49 N.C. 
tor, shall be verified by the oath of the 96 (1856). See also State v. Carroll, 51 
creditor and tried by a jury; and it is error N.C. 458 (1859). 


§ 23-34. Where no suggestion of fraud, discharge granted. — If no 
creditor suggests fraud or opposes the discharge of the debtor, the justice of 
the peace or the clerk of the superior court before whom the petition is heard 
shall forthwith discharge the debtor, and, if he surrenders any estate for the bene- 
fit of his creditors, shall appoint a trustee of such estate. The order of dis- 
charge and appointment shall be entered in the docket of the court, and if granted 
by a justice of the peace a copy thereof shall be certified by him to the clerk of 
the superior court, where the same shall be recorded, and filed. (1773, c. 100, 
Pre BUS hee 746 sheer PR: 1810) e797 Ne. 802 Ps RY 1830 20733 31838) ¢c. 
Zoo. Coad Ors Looe c, 499 Ike Gat o9, Ss.) 1 1868-9) o 162; s: 16%*Code, 
Groce 9n/ Rey, 5.1920 7 CN, 6) 0428) 

Discharge Held Improper. — Where a § 23-32, he was improperly discharged 
debtor arrested and imprisoned for fraud upon an affidavit that he had theretofore 
did not tender the oath required by § 23- made an assignment of all his property 
23, nor surrender his homestead and per- for the benefit of creditors and that he 
sonal property exemptions, nor file the was at the date of the affidavit insolvent 
petition, nor give the notice required by and not worth more than the exemptions 
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allowed him by law as set apart to him. 
Raisin Fertilizer Co. v. Grubbs, 114 N.C. 
470, 19 S.E. 597 (1894). 

Proper Remedy to Secure Tort Damages. 
—The proper remedy of the party seeking 
to establish and secure his damages for 
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tort is to have a trustee appointed, under 
this section, to hold and distribute among 
creditors when and as soon as all debts 
are ascertained. Burgwyn v. Hall, 108 N.C. 
489, 13 S.E. 222 (1891). 


§ 23-35. Continuance granted for cause.—When it appears to the court 


that any debtor, who may have given bond for his appearance under this chapter, 
is prevented from attending court by sickness or other sufficient cause, the case 
shall be continued to another day, or to the next term, when the same proceed- 
ings shall be had as if the debtor had appeared according to the condition of 
his bond, and in the event of his death in the meantime, his bond shall be dis- 
charged Gle225%c. 1131, s. 1, PRI RAC. cmp ss. 10s Goce Oneal 
Code, s. 2959; Rev., s. 1926; C. S., s. 1643.) 


Cross Reference.—As to the insolvent’s 
bond, see § 23-40 and note thereto. 

The extreme sickness of the principal 
would excuse his nonappearance, and en- 
title him and his surety to a continuance 


not properly continue it. Buis v. Arnold, 
53 N.C. 233 (1860). 

But Not Sickness of Surety. — Under 
this section the sickness of the surety is 
no excuse for the default of the principal. 


if that appeared to the court. But where it Speight v. Wooten, 14 N.C. 327 (1832). 


was not made to appear, the court could 


§ 23-36. Where fraud in issue, discharge only after trial.—After an 
issue of fraud or concealment is made up, the debtor shall not discharge himself 
as to the creditors in that issue, except by trial and verdict in the same, or by a 
discharge by consent. (R. C., ci 59, s./17; 1868-9, .c. 162,.s:.:21;.Code, s. 2962; 
Rev., s. 1927; C. S., s. 1644.) 

This section only applies to cases where 
the defendant is in lawful custody and by 
virtue of an authority competent to order 


it. Houston & Co. v. Walsh, 79 N.C. 35 
(1878). 


§ 23-37. If fraud found, debtor imprisoned.—lIf, on the trial, the jury 
finds that there is any fraud or concealment, the judgment shall be that the 
debtor be imprisoned until a full and fair disclosure and account of all his money, 
property or effects be made by the debtor. (1822, c. 1131, s. 4, P. R.; 1835, c. 12; 
Ri C.,.c...59, s142 1868-9 coal6z,s. 20 3 Gode.t6.- 2901 th everson ee eee 
1645.) 


Must Surrender Property Fraudulently 
Conveyed.—An insolvent debtor included 
in his schedule ‘all his interest in certain 
property assigned to S.C.” On an issue 
found, the jury found the deed assigning 
such property fraudulent. It was held that 
the debtor should be imprisoned until 
he should make a surrender of the whole of 


Not in Execution as to Other Creditor. 
—A debtor convicted of fraudulent con- 
cealment of his effects, upon an issue be- 
tween him and A, and ordered into cus- 
tody thereupon, according to this section, 
is not in execution at the suit of B, another 
creditor, in whose case no such conceal- 
ment was found or suggested. Folsom v. 


such property. Hutton v. Self, 28 N.C. 285 Gregory, 12 N.C. 233 (1827). 


(1846). 


§ 23-38. Effect of order of discharge.—The order of discharge under 
the last four articles of this chapter, whether granted upon a nonsuggestion of 
fraud, upon the finding of a jury in favor of the debtor, or otherwise, shall be 
in like terms and have like effect as prescribed in § 23-16; except that the body 
of such debtor shall be free from arrest or imprisonment at the suit of every 
creditor, and as to him only, to whom the notice required may have been given; 
and the notices, or copies thereof, shall in all cases be filed in the office of the 
superior court clerk’. (1822/.c/"l3ijes) 4, 4P 4 Re 41835; 5c tae ee Ce 59 re: 
11; 1868-9, c. 162, s. 19; Code, s. 2960; Rev., s. 1929; C. S., 5.1646.) 

Debt Is Not Discharged.—The dis-  debtor’s law, is not a discharge of the debt. 
charge of the principal, under the insolvent Norment y. Alexander, 32 N.C. 71 (1849). 
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Protects against Those Notified—The charge. Crain v. Long, 14 N.C. 371 (1832); 
discharge of an insolvent protects him from Norment v. Alexander, 32 N.C. 71 (1849); 
arrest by those creditors only who had Rountree v. Waddill, 52 N.C. 309 (1859). 
notice of his intention to apply for a dis- See note to § 23-32. 


ARTICLE 5, 
General Provisions under Articles 2, 3, and 4. 


§ 23-39. Superior court tries issue of fraud.—In every case where an 
issue of fraud is made up as provided in this chapter, the case shall be entered 
in the trial docket of the superior court, and stand for trial as other causes; and 
upon a finding by the jury in favor of the petitioner the judge shall discharge 
the debtor; if the finding is against the petitioner he shall be committed to jail 
until he makes full disclosure. (1868-9, c. 162, s. 8; Code, s. 2949; Rev., s. 1935; 
Cots 891647.) 

Upon the suggestion of fraud an issue the said deed is not fraudulent, and if 
is raised which should be entered upon the found fraudulent by a jury, to cause the 
trial docket of the superior court and stand debtor to be imprisoned until he sur- 
for trial as other causes. State v. Parsons, renders the property itself. Adams _ v. 
115 N.C. 730, 20 S.E. 511 (1894). Alexander, 23 N.C. 501 (1841). 

Issue Can Be Made Up When Schedule When Jury Finds Deed Fraudulent, 
Shows Deed of Trust—When one who Debtor Is Imprisoned Until Property Sur- 
applies to take the insolvent debtor’s oath, rendered.—Where an insolvent debtor, in 
upon rendering a schedule, sets forth in filing his schedule, only surrenders his in- 
his schedule that he has made a deed in terest in certain property, conveyed by a 
trust of certain property to satisfy certain deed in trust, and the jury, upon an issue, 
creditors, and surrenders all his interests find the deed fraudulent, he must be im- 
in the property mentioned in such deed,  prisoned until he makes a surrender of the 
it is still competent for the opposing cred- whole property so conveyed. Hutton v. 
itor to have an issue made up whether Self, 28 N.C. 285 (1846). 


§ 23-40. Insolvent released on giving bond.—Every debtor entitled un- 
der the provisions of this chapter to discharge as an insolvent may, at the time 
of filing his application for a discharge or at any time afterwards, tender to the 
sheriff or other officer having his body in charge, a bond, with sufficient surety, 
in double the amount of the sum due any creditor or creditors at whose suit he 
was taken or charged, conditioned for the appearance of such debtor before the 
court where his petition is filed, at the hearing thereof, and to stand to and abide 
by the final order or decree of the court in the case. If such bond be satis- 
factory to the sheriff, he shall forthwith release such debtor from custody. (R. 
Cg sana/ & arora Cm O20) S201 A) Codes 205841 Rev.) $.21936 +C..'S., s: 
1648.) 

Cross Reference—As to surety com- Day for Appearance Must Be Certain.— 
pany being sufficient surety, see § 109-17. The bond for the defendant’s appearance, 

When Bond May Be Given.—The in- under this section, is in the nature of pro- 
solvent may give bond during the pend- cess to compel an appearance, and the 
ency of and until the final determination day stated in the condition for appearance 
of the proceedings. Howie v. Spittle, 156 must be certain. Winslow v. Anderson, 


N.Co 180,°72 S.B.°207 (1911). 20 N.C. 1 (1838). 

Sufficient Condition—A condition “to Where Date in Bond Erroneous.— 
appear and claim the benefit of the act, Where a bond was conditioned for the 
etc., and not depart without leave,” is sub- defendant’s appearance at the next term of 


stantially the same as that prescribed by court to be held upon a stated day, and, 
this section. Mooring v. James, 13 N.C. at the next term which sat at a date earlier 
254 (1829). than that mentioned in the bond, the de- 
Who Prepares Bond.—Whether it is the fendant did not appear, it was error to 
duty of the officer or the defendant to pre- take a judgment against him and his surety 
pare the bond to be given for the defen- for default since there was no default of 
dant’s appearance, quaere. Winslow v. appearance according to the bond. Wins- 
Anderson, 20 N.C. 2 (1838). low v. Anderson, 20 N.C. 1 (1838). 
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Amount of Bond.—A bond given under 
this section for the appearance of an in- 
solvent to court, is good if it is for double 
the original debt, exclusive of interest and 
costs, and judgment, on motion, may be 
rendered on it. Williams v. Yarbrough, 
13. N.C. 12 (1828): 

Defendant Cannot Object to Bond.—A 
defendant who has given bond under this 
section cannot object to the informality of 
the bond, and pray a discharge on account 
thereof. Page v. Winningham, 18 N.C. 113 
(1834). 

Nor to Ca. Sa. While Released on Bond. 
—Where a defendant gave bond under the 
insolvent act, and while he is at large by 
virtue thereof, he is not entitled to his dis- 
charge on account of the fact that the ca. 
sa. is voidable; nor can he moye, under 
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such circumstances, to quash the proceed- 
ings on that account. Bryan y. Brooks, 51 
N.C. 580 (1859). 

Defendant Bound to Attend Every Term. 
—The defendant in a ca. sa. bond, given 
under this section is bound to attend at 
every term until the cause is finally dis- 
posed of. Arrington vy. Bass, 14 N.C. 95 
(1831). 

Condition Is Broken by Default after 
Continuance.—Where the defendant in the 
ca. sa. appeared at the return day of the 
writ, and upon an issue being made up, 
the cause was continued, and afterwards 
the defendant made a default, it was held 
that the condition of the bond was broken 
and the plaintiff entitled to judgment. 
Mooring v. James, 13 N.C. 254 (1829). 


§ 23-41. Surety in bond may surrender principal.—The surety in any 


bond conditioned for the appearance of any person under this chapter may sur- 
render the principal, or such principal may surrender himself, in discharge of the 
bond, to the sheriff or other officer of any court where such principal is bound 
to appear, in the manner provided in the chapter entitled Civil Procedure, ar- 
ticle Arrest and -Bailis(17/93.c. 1008s, Je Pak: (Gy Go sa let eee 2 Oe 
Soo. PUR? ReGyic. 597 s.123,7 1 808-9.,C.c O25S a2 cn eGUC Es a2 004-8 cums mo 5c 


C. S., s. 1649.) 


Cross References.—As to exoneration of 
bail in arrest and bail, see § 1-433. As to 
surrender of defendant by bail, see § 1-434. 
As to arrest of defendant by bail, see § 
1-435. 

Right of Person Surrendered.—A per- 
son who is surrendered in discharge of his 
bail is entitled to the benefit of this chap- 
ter for the relief of insolvent debtors. 
Smallwood v. Wood, 19 N.C. 356 (1837). 

Where Surrender to Be Made.—Sureties 
to a ca. sa. bond, to protect themselves by 
a surrender of their principal, must make 
it in the court to which the ca. sa. is re- 
turnable, or to the sheriff of that county; 
where the writ issues to another county, 
a surrender to the sheriff of it is a nullity. 
Mooring v. James, 13 N.C. 254 (1829). 

Invalid Surrender. — Where a prisoner 
was brought into open court by his bail, 
and it was announced, publicly, that he 


was surrendered, but was unknown to the 
sheriff, to the plaintiff, and to the plain- 
tiff’s counsel, and he was a stranger to all 
present, except to the bail and the presid- 
ing judge, and upon being ordered in cus- 
tody, he fled from the courtroom and 
escaped, without having been in the cus- 
tody of the sheriff, it was held that these 
facts did not amount to a valid surrender. 
Rountree v. Waddill, 52 N.C. 309 (1859). 

Surrender Cannot Be Made after Judg- 
ment against Surety—When the principal 
obligor in a bond is regularly called at 
court, and, failing to appear, judgment is 
rendered against him and his surety, the 
surety has no right ex debito justitiae to 
come in on a subsequent day of the term 
and have the judgment set aside, in order 
to allow him to make a surrender of his 
principal. Reynolds v. Boyd, 23 N.C. 106 
(1840). 


§ 23-42. Creditor liable for jail fees——When any debtor is actually con- 


fined within the walls of a prison, on an order of arrest in default of bail or other- 
wise, the jailer must furnish him with necessary food during his confinement, if 
the prisoner requires it, for which the jailer shall have the same fees as for keep- 
ing other prisoners. If the debtor is unable to discharge such fees, the jailer 
may recover them from the party at whose instance the debtor was confined. And 
at any time after the arrest, the sheriff or jailer may give notice thereof to the 
plaintiff, his agent or attorney, and demand security of him for the prison fees 
that accrue after such notice, and if the plaintiff fails to give such security then 
the sheriff may discharge the debtor out of custody. (1773, c. 100, ss. 8, 9, P. 


40 


§ 23-43 


Cu. 23. DEBTOR AND CREDITOR 


§ 23-46 


Remlo2l,.c Wi03.4qPak RB; Goi: 69es2 5291868-9, 0) :162;.8424;Code,: s2-2965.: 


Rey., 3.1938 4G. S.,'s:1650,) 


Common-Law Provision.—By the com- 
mon law an imprisoned debtor was obliged 
to support himself, and, if unable to do so, 
was dependent upon the humanity of the 
jailer or of others. Veal v. Flake, 32 N.C. 
417 (1849). 

Effect of Section—Where a man had 
been arrested and the issue had been con- 
tinued from term to term, and his sure- 
ties had from time to time surrendered 
him and the issue had been decided 
against him and he had been committed 
to prison in all these cases, at the in- 
stance of the creditor, it was held, that 
under this section the creditor was re- 
sponsible to the jailer for his fees or al- 
lowance for the food furnished to the 
prisoner during the whole time he was 


confined in jail. Veal v. Flake, 32 N.C. 
417 (1849). 

Where Prison Bounds Allowed.—When 
a debtor is committed to prison, and is 
permitted to take the prison bounds, the 
jailer is not under any obligation, while 
he continues in the bounds, to furnish him 
provisions for his support, nor, of course, 
can the creditor, at whose suit he is con- 
fined, be compelled to reimburse the jailer 
for any sum so expended. Phillips v. Allen, 
35 N.C. 10 (1851). 

Sheriff Cannot Bring Action.—The ac- 
tion against the creditor for the jail fees 
of an insolvent debtor, given by this sec- 
tion to the jailer, cannot be maintained 
by the sheriff as the jailer’s principal. 
Bunting v. McIlhenny, 61 N.C. 579 (1868). 


§ 23-43. False swearing; penalty. — If any insolvent or imprisoned 
debtor takes any oath prescribed in this chapter falsely and corruptly, and upon 
indictment for perjury is convicted thereof, he shall suffer all the pains of per- 
jury, and he shall never after have any of the benefits of this chapter, but may 
be sued and imprisoned as though he had never been discharged. (1793, c. 100, 
SO brs Rothe (t oC. 99» SA 25 ee SO5-0 vem lOawss, 254% Godes's.22964r Revi, ss: 
1940930144) Ceoees. 1651.) 

Cross Reference.—As to punishment for 
perjury, see § 14-209. 


§ 23-44. Powers of trustees hereunder.—Any trustee appointed under 
the last four articles of this chapter, as therein contemplated, is hereby declared 
a trustee of the estate of the debtor, in respect to whose property such trustee 
is appointed for the benefit of creditors, and is invested from the time of appoint- 
ment with all the powers and authority, and subject ot the control, obligations 
and responsibilities prescribed by law in relation to personal representatives over 
the estates of deceased persons; but all debts shall be paid by the trustees pro 
Tato Adee CaO ass ORO, ub. chet 82/0 Atwood @erzons. 23.R. C., c. 59, 
sear lee el 868-9. 1625s, 44 -Code, s. 2977 7eRev. sy 1941 Ce Ses. 1652:) 


§ 23-45. Jail bounds.—Any imprisoned debtor may take the benefit of 
the prison bounds by giving security, as required by law, except as follows: 
(1) A debtor against whom an issue of fraud is found. 
(2) Any debtor who, for other cause, is adjudged to be imprisoned until he 
makes a full and fair disclosure or account of his property. (1818, c. 
Oe eee fo Cr 09S, -2/ 2 lLe0o-9) celGz2. s, 25° Code, s. 2966; 
er cts er es O00) 
Cross Reference.—As to liability for jail 
fees of debtor allowed prison bounds, see 
note to § 23-42. 
ARTICLE 6. 


Practice in Insolvency and Certain Other Proceedings. 


§ 23-46. Unlawful to solicit claims of creditors in proceedings.—It 
shall be unlawful for any individual, corporation, or firm or other association of 
persons, to solicit of any creditor any claim of such creditor in order that such 
individual, corporation, firm or association may represent such creditor or present 
or vote such claim, in any bankruptcy or insolvency proceeding, or in any action 
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or proceeding for or growing out of the appointment of a receiver, or in any mat- 
ter involving an assignment for the benefit of creditors. (1931, c. 208, s. 1.) 

Cross Reference.—As to restrictions on Editor’s Note.—See 9 N.C.L. Rev. 348. 
appearance for creditor in insolvency pro- 
ceedings, etc., see § 84-9. 


§ 23-47. Violation of preceding section a misdemeanor.—Any indi- 
vidual, corporation, or firm or other association of persons violating any pro- 
vision of § 23-46 shall be guilty of a misdemeanor. (1931, c. 208, s. 3.) 


ARTICLE 7. 
Bankruptcy of Taxing, etc., Districts, Counties, Cities, Towns and Villages. 


§ 23-48. Local units authorized to avail themselves of provisions of 
bankruptcy law.—With the approval of the Local Government Commission of 
North Carolina and with the consent of the holders of such percentage or per- 
centages of its indebtedness as may be required by Public Act Number three 
hundred two of the Seventy-fifth Congress, First Session, entitled “An Act to 
amend an Act entitled ‘An Act to establish a uniform system of bankruptcy 
throughout the United States’ approved July first, one thousand eight hundred 
ninety-eight and Acts amendatory thereof and supplementary thereto,’ approved 
August sixteenth, one thousand nine hundred thirty-seven, as amended, any tax- 
ing district, local improvement district, school district, county, city, town or 
village in the State of North Carolina is authorized to avail itself of the provi- 
sions of said act of Congress as said act now exists or may be hereafter amended. 
019390 %c. 2054) 

Editor’s Note—For comment on this 
section, see 17 N.C.L. Rev. 343. 
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Chapter 24. 
Interest. 
Sec Sec. 


. Legal rate is six per cent. 
. Penalty for usury; corporate bonds 
may be sold below par. 


24-3. Time from which interest runs. 

24-4. Obligations due guardians to bear 
compound interest; rate of interest. 

24-5. Contracts, except penal bonds, and 
judgments to bear interest; jury to 
distinguish principal. 

24-6. Clerk to ascertain interest upon de- 


fault judgment on bond, covenant, 
bill, note or signed account. 

24-7. Interest from verdict to judgment 
added as costs. 

24-8. Loans of thirty thousand dollars or 
more to corporations. 

24-9. Certain loans to corporations organ- 
ized for profit not subject to claim 
or defense of usury. 


‘ 


§ 24-1. Legal rate is six per cent.—The legal rate of interest shall be 
six per cent per annum for such time as interest may accrue, and no more. (1876- 


Pe ee degs ond) ooo, Kev. Ss. yo memes, 2000.) 


Cross Reference.—As to effect of se- 
cured transaction provisions of Uniform 
Commercial Code, see § 25-9-201. 

Editor’s Note.—The distinction between 
the “legal rate” of interest, and the “law- 
ful rate” of interest, which is maintained in 
some states, and which appears in some of 
the older cases of this State, has not been 
preserved. Legal rate of interest implied 
the maximum rate at which interest could 
be charged upon an obligation in the ab- 
sence of stipulation as to the rate; and a 
lawful rate of interest implied that rate of 
interest which could be lawfully stipulated 
without incurring the penalty of law. The 
former was six per cent, the latter eight. 
See Burwell v. Burgwyn, 100 N.C. 389, 
6 S.E. 409 (1888). This distinction is now 
abolished, as the maximum rate at which 
interest may be charged, with or without 
stipulation of the rate, cannot exceed six 
per centum per annum under the provi- 
sions of this section and § 24-2. 

This section declares the policy of this 
State with regard to usury. Pinnix v. Mary- 
land Cas. Co., 214 N.C. 760, 200 S.E. 874 
(1939). 

Definition of “Interest.” — “Interest” is 
the compensation allowed by law, or fixed 
by the parties, for the use or forbearance 
of money, as damages for its detention. 
Brown v. Hialts, 82 U.S. (15 Wall.) 177, 
21 1... Ed. 128 (1872): 

Regulating Interests within Province of 
Legislature. — It is within the exclusive 
province of the lawmaking power to pre- 
scribe upon what conditions and at what 


rate interest can be allowed or contracted 
for, and what shall be a forfeiture of the 
right to collect it. Moore v. Beaman, 112 
N.C. 558, 17 S.E. 676 (1893). 

When Contract Is Usurious.—A contract 
will be declared usurious when it appears 
that it was the purpose and intent of the 
lender to charge and receive a greater rate 
of interest than that allowed by law under 
this section. Polikoff v. Finance Serv. Co., 
205 N.C, 631,172 $.E. 356 (1934). 

Insurance Companies Are Not Autho- 
rized to Charge Interest in Excess of Legal 
Rate.—Section 58-32, dealing with loans by 
insurance companies secured by insurance 
policies, does not authorize insurance com- 
panies to charge interest in excess of the 
legal rate prescribed in this section. Cowan 
v. Security Life & Trust Co., 211 N.C. 18, 
188 S.E. 812 (1936). 

Premium for Privilege of Prepaying 
Notes.—A provision in a deed of trust that 
the borrower should pay a premium, in ad- 
dition to accrued interest at the legal rate, 
upon the exercise of its privilege of pre- 
paying the notes before maturity, is valid. 
Bell Bakeries, Inc. v. Jefferson Standard 
Life Ins. Co., 245 N.C. 408, 96 S.E.2d 408 
(1957). 

Applied in Hackney v. Hood, 203 N.C. 
486, 166 S.E. 323 (1932); White v. Disher, 
Aol IN. Ge 260 590. b.20798. (1950); = De- 
Bruhl vy. State Highway & Public Works 
Comm’n,,.247, N.C... 671,..102 S.E.2d_ 229 
(1958); H. F. Mitchell Constr. Co. v. 
Orange County Bd. of Educ., 262 N.C. 295, 
136 S.E.2d 635 (1964). 


§ 24-2. Penalty for usury; corporate bonds may be sold below par. 
—The taking, receiving, reserving or charging a greater rate of interest than six 
per centum per annum, either before or after the interest may accrue, when know- 
ingly done, shall be a forfeiture of the entire interest which the note or other 
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evidence of debt carries with it, or which has been agreed to be paid thereon. And 
in case a greater rate of interest has been paid, the person or his legal represent- 
atives or corporation by whom it has been paid, may recover back twice the 
amount of interest paid in an action in the nature of action for debt. In any action 
brought in any court of competent jurisdiction to recover upon any such note or 
other evidence of debt, it is lawful for the party against whom the action is 
brought to plead as a counterclaim the penalty above provided for, to wit, twice 
the amount of interest paid as aforesaid, and also the forfeiture of the entire in- 
terest. If security has been given for an usurious loan and the debtor or other 
person having an interest in the security seeks relief against the enforcement 
of the security or seeks any other affirmative relief, the debtor or other person 
having an interest in the security shall not be required to pay or to offer to 
pay the principal plus legal interest as a condition to obtaining the relief 
sought but shall be entitled to the advantages provided in this section. Nothing 
contained in this section or in § 24-1, however, shall be held or construed to 
prohibit private corporations from paying a commission on or for the sale of 
their coupon bonds, nor from selling such bonds for less than the par value 
thereof; nor shall anything contained in this section or in §§ 24-1 and 24-3 be 
held or construed to prohibit private corporations from making contracts, 
incurring liabilities, borrowing money and paying a charge therefor not exceed- 
ing six per centum (6%) of the original amount of the loan for each twelve (12) 
months of the duration of the same, notwithstanding that such loan is payable 
in installments. (1876-7, c. 91; Code, s. 3836; 1895, c. 69; 1903, c. 154; Rev., 
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I. General Consideration . 
II. Substance Controls Nature of Trans- 
action. 
A. General Doctrine. 
B. Specific Instances. 
III. Equitable Doctrines as Affecting 
Rights of Parties. 
IV. Rights of Subsequent Purchasers. 
V. Usury Laws as Affecting Corpora- 
tions. 
VI. Pleading and Practice. 


Cross References. 


As to limitation of actions to recover 
penalty and forfeiture of interest for usury, 
see § 1-53. As to party seeking to recover 
on any usurious contract not allowed costs, 
see § 6-25. As to usurious loans on house- 
hold and kitchen furniture or assignments 
of wages made a misdemeanor, see § 14- 
391. As to Consumer Finance Act, see §§ 
55-164 to 53-191. As to applicability of 
usury provisions to pawnbrokers, see § 91-7. 


I. GENERAL CONSIDERATION. 


Editor’s Note.—See 12 N.C.L. Rev. 279 
for note in reference to this section. 

For briet comment on the 1955 amend- 
ment, see 33 N.C.L. Rev. 537 (1955). 

History. — For history of this section, 
see Commercial Credit Corp. v. Robeson 
Motors, Inc., 243 N.C. 326, 90 S.E.2d 886 
(1956). 

Allowing Interest Is Matter of Legisla- 
tive Discretion—At common law the tak- 
ing of any interest was an indictable of- 


fense; hence, interest is now purely statu- 
tory, being chargeable in such cases and to 
such extent only as is expressly allowed by 
statute. The entire subject of the rate of in- 
terest and penalties for usury rests in legis- 
lative discretion, and the courts have no 
power other than to interpret and execute 
the legislative will. Smith v. Old Dominion 
Bldg. & Loan Ass’n, 119 N.C. 249, 26 S.E. 
41 (1896). 

Provisions Forbidding Usury and De- 
claring Forfeiture Are Clear.—In Moore v. 
Beaman 111 NJ Gs28e16 ol ar Cl ooe)e 
it was said that the provisions of the law 
forbidding usury are very clear and explicit. 
No one can possibly misunderstand them. 
If moved by avarice a party deliberately 
violates this law, he has no ground to com- 
plain that his punishment has been in the 
very respect which caused him to sin, and 
that in grasping after illegitimate interest 
he has lost also the legitimate interest 
which the law would have given a law- 
abiding citizen. 

They will be strictly construed. Dixon v. 
Smith, 204 N.C. 480, 168 S.E. 683 (1933). 

This section was copied from the Na- 
tional Bank Act, and has gone into the laws 
of many states in exactly the same form. 
Pinnix v. Maryland Cas. Co., 214 N.C. 760, 
200 S.E. 874 (1939). See 12 U.S.C. § 86. 

The North Carolina penalties for usury 
were identical with those prescribed in the 
National Bank Act. Smith v. Old Dominion 
Bldg. & Loan Ass’n, 119 N.C. 249, 26 S.E. 
41 (1896). 
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Purpose of Statute—Both the former and 
the present statutes were enacted in re- 
straint of excessive interest for the same 
general policy, and especially on the idea 
of protecting the borrower against the op- 
pression of the lender, the chief difference 
being that a violation under the old statute 
invalidated the contract, working a forfei- 
ture of the sum lent as well as of the in- 
terest, whereas the present law leaves the 
contract valid for the principal, but makes 
the interest forfeitable. Moore v. Wood- 
ward, 83 N.C. 531 (1880). 

Statutes prohibiting charging usury or an 
illegal rate of interest are enacted for the 
benefit of the borrower. Ector v. Osborne, 
179 N.C. 667, 103 S.E. 388 (1920). 

Duty of Courts to Carry Out Legislative 
Intent.—The forfeiture of the entire unpaid 
interest and recovery back of twice the 
interest paid is in the nature of a penalty 
intended to induce an observance of the 
statute, and it is the duty of the courts so 
to expound and apply the law as to carry 
out the legislative intent. Moore v. Wood- 
ward, 83 N.C. 531 (1880). 

Enforceability of Unlawful Interest in 
Absence of Penalty—Even in the absence 
of a penalty on charging usurious interest, 
such as contained in this section, a rate of 
interest above the one prescribed by law 
would not be enforceable. Hughes v. 
Boones, 102 N.C. 137, 9 S.E. 286 (1889). 

Effect of Usury Formerly and Now. — 
By the former law, the taint of usury made 
the contract void both as to principal and 
interest into whose hands it might come, 
and so likewise any appearance, shift or de- 
vice whereupon or whereby an illegal rate 
of interest was received or taken was de- 
clared to be void. By § 24-1 six per cent is 
fixed as the legal rate of interest, and in 
case more than the rate allowed is taken, 
received, reserved, or charged, the contract 
is not invalidated as to the principal, but 
the entire interest carried by the note or 
other evidence of debt, or otherwise agreed 
to be paid thereon, is, under this section, 
forfeited; and in case such greater rate has 
been paid, a remedy is given to the party 
paying the same to recover by action of 
debt twice the amount of the interest paid. 
Moore v. Woodward, 83 N.C. 531 (1880). 

The forfeiture provided by this section 
will be enforced against the usurer, when he 
seeks to recover upon the usurious contract 
or transaction. His debt will be stripped 
of all its interest-bearing quality, and 
he will be permitted to recover only the 
principal sum loaned. If a sum in excess of 
interest at the legal rate has not only been 
charged by the lender, but has also been 
paid by the borrower for the use of money, 
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then the person, or his legal representative, 
or the corporation by whom the same has 
been paid, may recover twice the amount 
paid in an action in the nature of action for 
debt. Waters v. Garris, 188 N.C. 305, 124 
S.E. 334 (1924); Sloan v. Piedmont Fire 
Ins. Co., 189 N.C. 690, 128 S.E. 2 (1925); 
Ripple v. Mortgage & Acceptance Corp., 
193 N.C. 422, 137 S.E. 156 (1927). 

Under this section, usury does not invali- 
date a contract. It simply works a forfei- 
ture of the entire interest, and subjects the 
lender to liability to the borrower for twice 
the amount of interest paid. Wilkins v. 
Commercial Fin. Co., 237 N.C. 396, 
S.E.2d 118 (1953). 

A note otherwise valid is not rendered 
void either as to principal or interest by the 
taint of usury, but is subject only to the 
penalties and forfeitures of this section, one 
of which is the forfeiture of all interest 
when usury is properly pleaded and proven. 
Pinnix v. Maryland Cas. Co., 214 N.C. 760, 
200 S.E. 874 (1939), overruling in this re- 
spect, Ward v. Sugg, 113 N.C. 489, 18 S.E. 
695, 24 L.R.A. 280 (1893); Ripple v. Mort- 
gage & Acceptance Corp., 193 N.C. 422, 137 
S.E. 156 (1927), approving Ector v. Os- 
borne, 179 N.C. 667, 103 S.E. 388, 13 A.L.R. 
1207 (1920). 

A note executed and delivered as evidence 
of the promise of the maker to pay to the 
payee or his order a sum of money which 
has been loaned by the payee to the maker, 
is not void, although the payee has, know- 
ingly, taken, received, reserved, or charged 
interest on the note at a greater rate than 
six per cent per annum, which is the legal 
rate in this State; only the promise to pay 
interest is void in such case. Federal Re- 
serve Bank vy. Jones, 205 N.C. 648, 172 S.E. 
185 (1934). 

Effect of Repeal of Old Law.—A con- 
tract absolutely void under the old law for 
being usurious, is not validated by the re- 
peal of that law and the enactment of this 
section which does not invalidate the princi- 
pal of a usurious contract. Pond v. Horne, 
65 N.C. 84 (1871). 

Four Requisites of Usurious Transaction. 
—In order to constitute a usurious transac- 
tion, four requisites must appear: (1) There 
must be a loan, express or implied; 
(2) there must be an understanding be- 
tween the parties that the money lent shall 
be returned; (3) that for such loan a greater 
rate of interest than is allowed by law shall 
be paid or agreed to be paid, as the case 
may be; and (4) there must exist a cor- 
rupt intent to take more than the legal rate 
for the use of the money loaned. A profit 
greater than the lawful rate of interest, in- 
tentionally exacted as a bonus for the loan 
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of money, imposed upon the necessities of 
the borrower in a transaction where the 
treaty is for a loan and the money is to be 
returned at all events, is a violation of the 
usury laws, it matters not what form or dis- 
guise it may assume. Doster v. English, 152 
N.C. 339, 67 S.E. 754 (1910), approved in 
Monk vy. Goldstein, 172 N.C. 516, 90 S.E. 
519 (1916); Loan & Trust Co. v. Yokley, 
174 N.C, 573, 94 S.E. 102 (1917); Ector v. 
Osborne, 179 N.C. 667, 103 S.E. 388 (1920); 
Preyer v. Parker, 257 N.C. 440, 125 S.E.2d 
916 (1962); Associated Stores, Inc. v. In- 
dustrial Loan & Inv. Co., 202 F. Supp. 251 
(E.D.N.C. 1962). 

To maintain an action for the usury 
penalty the claimant must show: (1) That 
there was a loan, express or implied, or a 
forbearance of money; (2) that there was 
an understanding between the parties that 
the money lent would be returned; (3) 
that for such loan or forbearance a 
greater rate of interest than is allowed by 
law was paid; and (4) that there was a cor- 
rupt intent to take more than the legal 
rate for the use of the money. Carolina In- 
dustrial Bank v. Merrimon, 260 N.C. 335, 
132 S.E.2d 692 (1963). 

Forbearance of Debt or Loan of Money 
Is Essential It is universally held that in 
order that a transaction shall fall within 
the prohibition of the statutes against usury 
it is essential that there should be a con- 
tract for the forbearance of an existing in- 
debtedness or a loan of money. There is 
no exception to this universal rule, that 
there must be an extension of credit and an 
illegal compensation for it, knowingly 
taken, in order to constitute usury. This is 
recognized in the earliest cases on the sub- 
ject up to the present time. Smithwick v. 
Whitley, 152 N.C. 366, 67 S.E. 914 (1910). 


Usury can only attach to a loan of money 
or to forbearance of a debt. Carolina In- 
dustrial Bank vy. Merrimon, 260 N.C. 335, 
132 S.E.2d 692 (1963). 


As Is Corrupt Intent to Charge Usurious 
Interest.—To constitute a usurious transac- 
tion, corrupt intent to take more than the 
legal rate of interest is an essential element. 
Bailey v. Inman, 224 N.C. 571, 31 S.E.2d 
769 (1944). 


The statutory penalty for charging usuri- 
ous interest is imposed only when a corrupt 
intent exists to take more than the legal 
rate. Perry v. Doub, 249 N.C. 322, 106 
S.E.2d 582 (1959). 

That Is, Intentional Charging of More 
Than Lawful Rate—The “corrupt intent” 
required to constitute usury is simply the 
intentional charging of more for money 
lent than the law allows. Associated Stores, 
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Inc. v. Industrial Loan & Inv. Co., 202 F. 
Supp. 251 (E.D.N.C. 1962). 

Which in Itself Shows Corrupt Intent.— 
Where the lender of money intentionally 
charges the borrower a greater rate of in- 
terest than the law allows, and his purpose 
stands clearly revealed on the face of the 
instrument, a corrupt intent to violate the 
usury law on the part of the lender is 
shown. Riley yv. Sears, 154 N.C. 509, 70 
S.E. 997 (1911). 

But Contract Must Have Been Executed 
in Bad Faith—To constitute an intent to 
circumvent the usury laws, the contract 
must have been executed in bad faith, such 
“bad faith” meaning that the transaction in- 
volved was dishonestly conceived and con- 
summated with knowledge of a fraudulent 
design or deception. Clarkson v. Finance 
Co. of America, 328 F.2d 404 (4th Cir. 
1964). 

Penalties for Charging and Collecting 
Usury.—Where a usurious rate of interest 
on money has been paid by the borrower of 
money, the statutory penalty is double the 
amount of the usury, but where it is only 
charged, and not collected, the statute elim- 
inates the usury and forfeits the interest on 
the amount of the loan. Ragan v. Stephens, 
178 N.C. 101, 100 S.E. 196 (1919). 

Recovery Is of Double Entire Interest 
Paid.— Under the clear terms of this section 
the plaintiff is entitled to recover back 
double the entire interest paid, not merely 
double the usurious excess. Tayloe v. 
Parker, 137 N.C. 418, 49 S.E. 921 (1905). 

Even Where Plaintiff Is in Pari Delicto. 
—A borrower who has paid usurious inter- 
est may, under this section recover of the 
lender twice the amount of usurious inter- 
est so paid, notwithstanding that he is in 
pari delicto in the transaction. Hollowell v. 
Southern Bldg. & Loan Ass’n, 120 N.C. 286, 
26 S.E. 781 (1897). 

But Payment Is Necessary for Recovery. 
—Before the plaintiff can maintain the ac- 
tion he must pay the usury in money or 
money’s worth. It is well settled that the 
penalty is not incurred by the charging of 
usurious interest; it is by taking the usury 
that the party incurs the penalty, and no ac- 
tion lies therefor until it is paid. Stedman v. 
Bland, 26 N.C. 296 (1844); Godfrey v. 
Leigh, 28 N.C. 390 (1846); Rushing v. Biv- 
ens, 132 N.C. 273, 43 S.E. 798 (1903). 

And a renewal of the note does not con- 
stitute such payment of the original debt. 
Ragan v. Stephens, 178 N.C. 101, 100 S.E. 
196 (1919). 


Recovery Cannot Be Had on Allegation 
of Overpayment by Mistake.—In an action 
to recover for overpayment of interest, 
made by mistake, recovery cannot be had 
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for the forfeiture of double the interest as 
a penalty for usury, since, upon the allega- 
tion of such overpayment by mistake, no 
legal implications arise that the plaintiff is 
suing for the forfeiture. Gillam v. Life Ins. 
Co., 121 N.C. 369, 28 S.E. 470 (1897). 

Intentional Charging Forfeits Entire In- 
terest. — This section makes the “taking, 
receiving, reserving or charging usury,” 
when knowingly done, i.e., intentionally 
done, and not by a mere error of calcula- 
tion, a forfeiture (not merely forfeitable) of 
the entire interest which the note carries 
with it, or which has been agreed to be paid 
thereon. Ward v. Sugg, 113 N. C. 489, 18 
Shien 17401893), 

All interest is forfeited when usury is 
knowingly exacted. Guaranty Bond & 
Mortgage Co. v. Fair Promise A.M.E. 
Zion Church, 219 .N.C. 395, 14 $.E.2d 37 
(1941). 

But Mere Entry Does Not Constitute 
Charging.—The mere entry on account and 
subsequent presentation of a usurious claim 
is not a “charging” within the meaning of 
this section. Grant v. Morris & Sons, 81 
N.C. 150 (1879). 

Junior Lienor Has Same Rights as Mort- 
gagor as to Senior Debt——A junior mort- 
gagee enjoining the sale under a senior lien 
is entitled to have the senior debt stripped 
of usury and the amount of the debt ascer- 
tained at the amount advanced plus inter- 
est thereon at the legal rate of six per cent, 
this being the relief to which the mortgagor 
would be entitled, and equity requiring that 
the same rule should be applicable to the 
junior lienor. Pinnix v. Maryland Cas. Co., 
214 N.C. 760, 200 S.E. 874 (1939). 

Creditor May Not Evade Statute by 
Assigning His Debt.—Where defendants 
had a right to plead usurious payments as 
a setoff or defense to any action brought 
by the original creditor, the creditor could 
not evade the express language of this 
section by assigning his debt to a third 
person. Overton v. Tarkington, 249 N.C. 
340, 106 S.E.2d 717 (1959). 

Insurance Companies Are Subject to 
Penalties. — An insurance company which 
charges, retains, or receives interest on a 
loan made by it in this State, to a policy- 
holder or other person, at a rate in excess 
of six per centum per annum, is subject to 
the penalties prescribed by this section not- 
withstanding the provisions of § 58-32 as to 
the premiums paid on policies. Cowan v. Se- 
curity Life & Trust Co., 211 N.C. 18, 188 
S.E. 812 (1936). 

Two remedies are provided for the en- 
forcement of the penalties authorized by 
this section: First. Where a greater rate 
of interest than six per centum per annum 
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has been paid, the person or his legal 
representatives or the corporation by 
whom it has been paid, may recover back 
twice the amount of interest paid, in an 
action at law in the nature of an action 
for debt Second. In any action brought 
by the creditor to recover upon any usuri- 
ous note or other evidence of debt af- 
fected with usury, it is lawful for the party 
against whom the action is brought to 
plead as a counterclaim or setoff, the pen- 
alties provided by the statute, to-wit, 
twice the amount of interest paid, and also 
the forfeiture of the entire interest charged. 
Waters v. Garris, 188 N. C. 305, 124 S.E. 
334 (1924); Overton vy. Tarkington, 249 
N.C. 340, 106 S.E.2d 717 (1959). 

The borrower may waive his rights un- 
der this section. Ector v. Osborne, 179 N.C. 
667, 103 S.E. 388 (1920). 

By consent judgment entered in an ac- 
tion upon a note, wherein usury was set up 
by the defendant, and the parties have 
agreed upon a compromise in a certain sum, 
signed and entered by the court, the defen- 
dant waives his right under the usury law, 
and may not thereafter maintain the defense 
that a note he had given the plaintiff, in 
the amount of the judgment, was tainted 
with the usury of the first transaction. Ec- 
tor v. Osborne, 179 N.C. 667, 103 S.E. 388 
(1920). 

New Note Must Be in the Nature of a 
Compromise in Order to Constitute a 
Waiver of Right to Plead Usury.—A usu- 
rious contract is not purged of the usury 
by the execution of renewals or by a change 
in the form of the contract, or by the giv- 
ing of a separate note for the usurious 
charge, and in order for an agreement as to 
the total debt and the execution of a new 
note therefor to constitute a waiver of the 
right to plead usury, the new amount ar- 
rived at must be agreed to by the debtor 
as just and due the creditor, taking into 
consideration his claim of usury, and be in 
the nature of a compromise and settlement 
and be a novation rather than a renewal. 
Hill v. Lindsay, 210 N.C. 694, 188 S.E. 406 
(1936). 

Thus, where it was found that the parties 
agreed upon the total amount of the debt 
after an accounting involving the credit of 
sums obtained from the sale of collateral 
given for the debt, but not involving the 
question of usury, and that the debtor exe- 
cuted a new note for the balance thus ar- 
rived at, it was held insufficient to support 
the court’s conclusion of law that the debt- 
or waived the right to claim usury, the 
transaction being a renewal rather than a 
novation. Hill v. Lindsay, 210 N.C. 694, 188 
S.E. 406 (1936). 
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Usurious Interest on Other Bonds Is De- 
fense to Suit on Chattel Mortgage Secur- 
ing Such Interest.—In an action of claim 
and delivery for certain property conveyed 
by a chattel mortgage, the defendant can 
set up the defense of usury upon the allega- 
tion that the sole consideration of the bond 
secured by the mortgage was usurious in- 
terest, which had accrued upon certain 
other bonds executed by the defendant to 
the plaintiff. Moore v. Woodward, 83 N.C. 
531 (1880). 

Applied in White v. Disher, 232 N.C. 260, 
59 S.E.2d 798 (1950); Perry v. Doub, 238 
N.C. 233, 77 S.E.2d 711 (1953); Auto Fin. 
Conve simmons, 247 9N/G724) 10285. b.ed 
119 (1958); Harrington v. Tucker, 261 N.C. 
372, 134 S.E.2d 625 (1964). 

Cited in Bundy v. Commercial Credit 
Co., 198 N.C. 339, 151 S.E. 626 (1930); Mc- 
Neill v. Suggs, 199 N.C. 477, 154 S.E. 729 
(1930); Fletcher v. Parlier, 206 N.C. 904, 
173 S.E. 343 (1934); Flythe v. Wilson, 227 
N.C. 230, 41 S.E.2d 751 (1947). 


II. SUBSTANCE CON- 
TROLS NATURE OF 
TRANSACTION. 


A. General Doctrine. 


Form of Transaction Cannot Conceal Its 
Usurious Nature——An express or implied 
loan, upon the understanding that the 
money shall be returned at a greater inter- 
est rate than the statute allows, whatever 
the form of the transaction, and with cor- 
rupt intent on the part of the lender, is 
usury under this section, the corrupt intent 
consisting in “taking, receiving, reserving, 
or charging” a greater rate than that al- 
lowed by law. Swamp Loan & Trust Co. v. 
Yokley, 174 N.C. 573, 94 S.E. 102 (1917). 

Where a transaction is in reality a loan 
of money, whatever may be its form, and 
the lender charges for the use of his money 
a sum in excess of interest at the legal rate, 
by whatever name the charge may be 
called, the transaction will be held to be 
usurious. The law considers the substance 
and not the mere form or outward appear- 
ance of the transaction in order to deter- 
mine what it in reality is. If this were not 
so, the usury laws of the State would easily 
be evaded by lenders of money who would 
exact from borrowers with impunity com- 
pensation for money loaned in excess of in- 
terest at the legal rate. Ripple v. Mortgage 
& Acceptance Corp., 193 N.C. 422, 137 S.E. 
156 (1927). 

The courts do not hesitate to look be- 
neath the forms of transactions alleged to 
be usurious in order to determine whether 
or not such transactions are in truth and 
in realty usurious. In Planters Nat’l Bank 
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v. Wysong & Miles Co., 177 N.C. 380, 99 
S.E. 199 (1919), Justice Walker, speaking 
of a transaction alleged to be usurious, 
says: “This kind of usurious agreement has 
been cast in various forms, but the courts 
have invariably stripped it of its flimsy dis- 
guises, and decided according to its sub- 
stance, and its tendency and effect, when 
the purpose and intent of the lender is un- 
mistakable.” Ripple v. Mortgage & Ac- 
ceptance Corp., 193 N.C. 422, 137 S.E. 156 
(1927). 


Where there is negotiation for a loan of 
money, and the borrower agrees to return 
the amount advanced at all events, it is a 
contract of lending; and however the trans- 
action may be shaped or disguised, if a 
profit or return beyond the legal rate of in- 
terest is intended to be made out of the 
necessities or improvidence of the bor- 
rower, or otherwise, the contract is usur- 
ious. MacRackan v. Bank of Columbus, 164 
N.C. 24, 80 S.E. 184 (1913); Swamp Loan 
& Trust Co. v. Yokley, 174 N.C. 573, 94 
S02 102 ae 


The nature and terms of the contract 
determine its character and purpose, and if 
usurious in itself it must be so understood 
to have been intended by the parties, and 
they cannot be heard to the contrary. So 
the parties to a contract usurious upon its 
face, understandingly entered into, must be 
deemed to have intended to provide for the 
payment of a rate of interest in excess of 
that allowed by law, and that is itself a 
usurious contract. Burwell v. Burgwyn, 100 
N.C. 389, 6 S. E. 409 (1888). 


In construing a transaction with regard 
to the usury statutes the court, will look to 
its substance and not to its form. Pratt v. 
American Bond & Mortgage Co., 196 N.C. 
294, 145 S.E. 396 (1928). 


B. Specific Instances. 


Requiring Bank Depositor-Borrower to 
Maintain Balance——Where a bank has fol- 
lowed an arrangement made by its deposi- 
tor that the latter keep a certain per cent 
of the money borrowed upon his own paper 
and paper of its customers upon which he 
remains responsible, and which is good and 
collectible by the bank without trouble to 
it, and thus collects on the series of trans- 
actions a rate of interest in excess of the 
legal rate, the interest thus received is usur- 
ious and comes within the intent and mean- 
ing of the statute forbidding it. English 
Lumber Co. v. Wachovia Bank & Trust 
Co., 179 N.C. 211, 102 S.E. 205 (1920). 

Where a building and loan association 
charges a stockholder certain fines under § 
54-15, such fines cannot be alleged as in- 
terest paid on the loan from the corpora- 
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tion. Moore v. Mutual Bldg. & Loan Ass’n, 
203 N.C. 592, 166°S.E.-597 (1932). 

As to building and loan associations gen- 
erally, see § 54-22 and note thereto. 

Sum Deducted Must Be Reserved as In- 
terest—Where a borrower executed notes 
for the principal sum borrowed and notes 
for the interest on the principal notes from 
the time of their execution until their re- 
spective maturities, and the lender paid the 
borrower the principal sum borrowed less 
an amount deducted and retained by the 
lender, in the absence of an agreed fact or 
a finding by the court that the sum de- 
ducted was reserved by the lender as in- 
terest, the transaction did not constitute 
usury, and therefore the notes were not 
tainted with usury in the hands of a pur- 
chaser. Ray v. Atlantic Life Ins. Co., 207 
N.C. 654, 178 S.E. 89 (1935). 

But Name of Charge Is Immaterial. — 
Any charges made by a building and loan 
association against a borrowing member, in 
excess of the legal rate of interest, whether 
such charges are called “fines,” “dues” or 
‘interest,’ are usurious. Hollowell v. South- 
ern Bldg. & Loan Ass’n, 120 N.C. 286, 26 
See fal (@le aya 

Stipulation That Laws of Another State 
Should Apply.—Where the court finds that 
the stipulation in a contract that the laws 
of another state should apply was made in 
bad faith for the purpose of evading the 
usury laws of this State, and that defendant 
charged and received payment of usurious 
interest, the findings are sufficient to sup- 
port a judgment in plaintiff’s favor that he 
recover of defendant twice the amount of 
usurious interest paid as determined by this 
section. Polikoff v. Finance Serv. Co., 205 
NiC. 631, 172 SE. 356..(1934). 

The Maryland usury statute was control- 
ling in determining whether a loan agree- 
ment between a North Carolina corporation 
and a Maryland finance corporation was 
usurious where the agreement was first ex- 
ecuted in this State and then mailed to 
the Maryland office of the finance corpora- 
tion for signing and where the agreement’s 
direction that the entire transaction be 
measured upon the laws of Maryland was 
in no degree illegal, opposed to public 
policy, or offensive to the good morals of 
either state. Clarkson v. Finance Co. of 
America, 328 F.2d 404 (4th Cir. 1964). 

Usury in Fact Made Payable in This 
State—wWhere in fact a contract for the 
payment of usurious interest, in violation of 
§ 24-1 et seq. was made payable in this 
State, the fact that it appeared from the 
face of the contract that it was payable in 
another state, does not relieve it of its 
usurious charge of interest contrary to the 
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statute of this State. Ripple v. Mortgage & 
Acceptance Corp., 193° N.C. 422, 137 S.E. 
156° (1927). 

Sum Paid to Trust Company Held to 
Be a Reasonable Brokerage Fee. — Two 
thousand six hundred dollars paid to a trust 
company for its services in handling ninety 
$1,000 bonds bearing interest at the legal 
rate was held not to constitute usury, but a 
reasonable brokerage fee. McCubbins v. 
Virginia Trust Co., 80 F.2d 984 (4th Cir. 
1936). 

A bona fide credit sale upon an install- 
ment payment basis does not involve a 
loan of money or a forbearance of a debt 
within the meaning and application of the 
usury laws. Carolina Industrial Bank v. 
Merrimon, 260 N.C. 335, 132 S.E.2d 692 
(1963). 

If there is a real and bona fide purchase, 
not made as the occasion or pretext for a 
loan, the transaction will not be usurious 
even though the sale be for an exorbitant 
price, and a note is taken, at legal rates, 
for the unpaid purchase money. Carolina 
Industrial Bank vy. Merrimon, 260 N.C. 335, 
132 S.E.2d 692 (1963). 


Conditional Sale—An action to recover 
alleged usurious interest paid cannot be 
maintained upon evidence disclosing that 
the transaction alleged was not a loan but 
was a sale with deferred payment secured 
by conditional sale contract. Hendrix v. 
Harry’s Cadillac Co., 220 N.C. 84, 16 S.E.2d 
456 (1941). 

Loan by Finance Corporation for Pur- 
chase of Automobiles. — Where a finance 
corporation loans money for the purchase 
of automobiles sold in this State to be paid 
for at a greater rate of interest than six 
per cent, the transaction is a usurious one 
coming within the inhibition of the usury 
statute and the penalty it imposes, though 
the contract is couched in the language of 
bargain and sale in order to evade the 
usury law. Ripple v. Mortgage & Accep- 
tance. Gorpem 9s NG 42258157 SiH. 156 
(1927). 


III. EQUITABLE DOCTRINES 
AS AFFECTING RIGHTS 
OF PARTIES. 


Editor’s Note.—Prior to the 1959 amend- 
ment to this section, which inserted the 
present fourth sentence, it was held that 
in equity, while a usurious lender could 
have no relief whatever, neither could a 
borrower have relief against such a lender, 
such as enjoining the enforcement of a 
mortgage, without repaying the principal 
plus lawful interest. The basis of this 
principle was the equitable maxim, “he 
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who seeks equity must do equity.” See Mc- 
Brayer v. Roberts, 17 N.C. 75 (1831); 
Cook v. Patterson, 103 N.C. 127, 9 S.E. 
402 (1889); Miller v. Dunn, 188 N.C. 397, 
124 S.E. 746 (1924); Waters v. Garris, 188 
N.C. 305, 124 S.E. 334 (1924); Jonas v. 
Home Mortgage Co., 205 N.C. 89, 170 S.E. 
127 (1933); North Carolina Mortgage 
Corp. v. Wilson, 205 N.C. 493, 171 S.E. 
783 (1933); Pinnix v. Maryland Cas. Co., 
214 N.C. 760, 200 S.E. 874 (1939). How- 
ever, it was held that such principle did 
not apply to a proceeding by a debtor at 
law for the statutory penalty. See Cheek v. 
Iron Belt Bldg. & Loan Ass’n, 127 N.C. 
121, 37 S.E. 150 (1900); Cuthbertson v. 
Peoples Bank, 170 N.C. 531, 87 S.E. 333 
(1915). And there had been some criticism 
of cases applying the doctrine. See Moore 
v. Beaman, 1112 N:.C.. 658,) 17, (9;8.4676 
(1893); Churchill v. Turnage, 122 N.C. 426, 
30 S.E. 122 (898) (dis. op.). 

Where the payee withholds from the bor- 
rower a part of the face amount of the note, 
the same being a device to evade the usury 
laws, the borrower is entitled in equity to 
have the note credited with the amount so 
withheld upon the maturity of the note as 
against the payee under this section. Fed- 
eral Reserve Bank vy. Jones, 205 N.C. 648, 
172 S.E. 185 (1934). 


IV. RIGHTS OF SUBSEQUENT 
PURCHASERS. 


Holder in Due Course Occupies No 
Better Position than Lender. — As to 
usurious contracts, the law regards the 
maker, not as in pari delicto, but as acting 
“in chains,” and to permit his contract, 
which is deemed exacted under duress, to 
come under the general rule in favor of 
innocent holders for value of commercial 
paper, would be to nullify the protecting 
statute. The recourse of the holder is 
against the payee and indorser, who is 
more likely by far to be able to respond 
than the maker. Ward v. Sugg, 113 N.C. 
489, 18 S.E. 717 (1893). 

Prior to this section, a usurious contract 
worked a forfeiture of both the interest and 
the debt, and it was stated in Coor v. Spi- 
cer, 65 N.C. 401 (1871), that under the 
operation of such a statute, innocent and 
meritorious holders were obliged to suffer. 
Faison v. Grandy & Sons, 126 N.C. 827, 36 
S.E. 276 (1900). 

A note tainted with usury retains the 
taint in the hands of a subsequent holder. 
The forfeiture of interest is the decree of 
the law. Faison v. Grandy & Sons, 126 
N.C. 827, 36 S.E. 276 (1900). 

In Glenn v. Farmer’s Bank, 70 N.C. 191 
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(1874), Rodman, J., says: “It is admitted 
law that notes vitiated by an usurious or 
gaming consideration cannot be enforced 
in the most innocent hands, but are always 
and under all circumstances void.” Ward 
v. Sugg, 113 N.C. 489, 18 S.E. 717 (1893). 

Contrary Rule Would Render Usury 
Statute Nugatory.—lIf, by passing the note 
off before maturity and for value, the in- 
dorsee may recover on it, the statute is 
useless, as the protection intended and the 
penalty and prohibition are alike rendered 
nugatory. The victim would have no re- 
course but to suffer in silence. The usury 
would be collected in spite of the law 
which had declared the “entire interest for- 
feited” ab initio, by the fact of “charging 
or reserving” it. On the other hand, the 
innocent indorsee has his recourse against 
the payee who has indorsed the note to 
him, a recourse which would more surely 
protect him, being against the party who 
has money to loan, not to borrow. Ward 
v, Suge, 113 N.C. 489, 18° S.B,/717 (1893). 

Rule Applies to Obligations Secured by 
Mortgages.—The only case that seems to 
mitigate against the otherwise uniform 
tenor of the decisions on this subject is 
Coor v. Spicer, 65 N.C. 401 (1871), which 
holds that a mortgage given to secure a 
usurious bond might be enforced in the 
hands of an innocent purchaser for value. 
The case recognizes the general rule, but 
takes mortgages out of it upon the sup- 
posed wording of § 39-20. Aside from the 
fact that this is held expressly otherwise 
in the later case of Moore v. Woodward, 
83 N.C. 531 (1880), an examination of § 
39-20 will show that Coor v. Spicer was a 
palpable inadvertence. That statute in fact 
does not purport to protect the innocent 
holder of a mortgage note which is tainted 
with usury but the “purchaser of the es- 
tate or property” at sale under the mort- 
gage, who buys without notice of the 
usurious taint in the debt secured. It would 
be a fraud for the mortgagor to stand by 
and let him purchase without giving him 
notice, but the maker can give no notice 
usually to the assignee of the note. Ward 
v. Sugg, 113 N.C. 489, 18 S.E. 717 (1893). 

“Shall Be a Forfeiture” Construed. — 
The Supreme Court has expressly held that 
the words, “shall be a forfeiture,” in this 
section makes void the agreement as to in- 
terest. Ward v. Sugg, 113 N.C. 489, 18 
S.E. 717 (1893). 


V. USURY LAWS AS AFFECTING 
CORPORATIONS. 


Corporations Are Embraced within 
Usury Laws.—In the absence of special 
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legislation, corporations are embraced in 
the usury laws just as natural persons are. 
Commissioners v. Atlantic & N.C.R.R., 77 
N.C. 289 (1877). 

Conflict of Laws.—A statute of another 
state forbidding corporations to plead 
usury as a defense, cannot govern a cor- 
poration of this State sued in this State, 
although the bonds in question were de- 
livered in the other state and made pay- 
able there. Commissioners v. Atlantic 
Co NIGR RG 2h, N.C, 289) (1877): 

Where such bonds express a rate of in- 
terest illegal in this State, and also in the 
other state, and were issued in payment of 
a precedent debt and secured by a mort- 
gage on the corporation’s property, they 
could legally bear no greater rate of inter- 
est than that allowed in this State. Com- 
missioners v. Atlantic & N.C.R.R., 77 N.C. 
289 (1877). 

Sale of Bonds at Discount.—In Commis- 
sioners v. Atlantic & N.C.R.R., 77 N.C. 
289 (1877), it was held that a corporation 
could not legally sell its bonds, bearing the 
highest legal rate of interest, at a dis- 
count for the purpose of borrowing money. 
Such a sale was in effect a loan, and was 
usurious. But the doctrine of this case is 
abrogated by the last sentence of this 
section, which allows such a course.—Ed. 
Note. 


Provisions of Corporate Charter Con- 
strued._In Simonton y. Lanier, 71 N.C. 
498 (1874), the plaintiff contended that the 
following language in his alleged act of 
incorporation, “May discount notes and 
other evidences of debt, and lend money 
upon such terms and rates of interest as 
may be agreed upon,” conferred the right 
to exact a rate of interest greater than the 
legal rate. It was held that the statute no- 
where confers an express power to exceed 
the legal rate of interest and that the op- 
erative words, “any rate of interest that 
may be agreed on,” meant any rate of in- 
terest not greater than the legal rate. 

Building and Loan Associations. — See 
§ 54-22 and note thereto. 


VI. PLEADING AND PRACTICE. 


Usury must be pleaded. Dixon v. Smith, 
204 N.C. 480, 168 S.E. 683 (1933). 

And Proved.—Where there is no evi- 
dence that any holder of the note executed 
by plaintiffs has charged or received inter- 
est thereon in excess of six per cent, in an 
action on the note plaintiffs may not in- 
voke the forfeiture of interest for usury. 
Smith v. Bryant, 209 N.C. 213, 183 S.E. 
276 (1936). 

By Whom May Be Pleaded.—The plea 
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of usury is open to the parties and their 
privies, and may be made when, by the 
transaction, the debtor’s estate is wrong- 
fully depleted, and ordinarily by one hav- 
ing the legal right to protect the estate, as 
a receiver of an insolvent corporation 
against which a usurious contract is sought 
to be enforced. Riley v. Sears, 154 N.C. 
509, 70 S.E. 997 (1911). 

Same—Rights of Trustee in Bankruptcy. 
—A right of action to recover the penalty 
for a usury charge is in the nature of an 
action for debt, and is a wrongful detention 
of, or injury to, the estate of the bankrupt 
which passes to his trustee in bankruptcy. 
Ripple v. Mortgage & Acceptance Corp., 
193° N.C. 422,137 S.E. 156 (1927). 

As a Defense.—Where the payee of a 
promissory note or bond brings action 
thereon and the defendant sets up a de- 
duction on account of usury, within the 
plain intent and meaning of this section 
the plaintiff will not be entitled to recover 
the usurious charge. Pugh v. Scarboro, 
200 N.C. 59, 156 S.E. 149 (1930). 

A claim of forfeiture of all interest for 
usury may be properly set up as a defense 
in the creditor’s action on the debt without 
a tender of the debt with legal interest, 
tender required only when the debtor seeks 
affirmative equitable relief such as enjoin- 
ing the collection of the debt or the fore- 
closure of the security therefor. Virginia 
Trust Co. v. Lambeth Realty Corp., 215 
N.C. 526, 2 S.E.2d 544 (1939). 

When Counterclaim Available. — While 
a counterclaim for usury may be set up in 
an action on a note under this section, such 
counterclaim may not be set up in an ac- 
tion in ejectment based on title to the prop- 
erty under foreclosure of the deed of trust 
securing the note. North Carolina Mort- 
gage Corp. v. Wilson, 205 N.C. 493, 171 
S.E. 783 (1933). 

The purpose and intent of the counter- 
claim provision was not to restrict the 
right of recovery by way of counterclaim, 
but rather to make it clear that the right 
granted by the statute to recover the pen- 
alty for usurious interest paid “in the ac- 
tion in the nature of action for debt,” 
could be pleaded as a counterclaim in an 
action between the parties. Commercial 
Credit Corp. v. Robeson Motors, Inc., 
243 N.C. 326, 90 S.E.2d 886 (1956). 


While this section provides that a coun- 
terclaim for usury may be set up in an 
action to recover upon the note or other 
evidence of debt, on which the alleged 
usurious interest has been charged, such 
a counterclaim may not be pleaded in an 
action based on other cause of action. Com- 
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mercial Fin. Co. v. Holder, 235 N.C. 96, 
68 S.E.2d 794 (1952). 

There is no conflict between this sec- 
tion and subsection (2) of § 1-137 in ref- 
erence to pleading of counterclaim for 
usury. Commercial Credit Corp. v. Robe- 
son Motors, Inc., 243 N.C. 326, 90 S.E.2d 
886 (1956). 

Construing this section and § 1-137 (2) 
in pari materia, where a lender brings an 
action to recover on a note or other evi- 
dence of debt, the borrower, by counter- 
claim in such action, can recover the pen- 
alty for usurious interest paid by the bor- 
rower to the lender in connection with 
separate and independent transactions be- 
tween them. Commercial Credit Corp. v. 
Robeson Motors, Inc., 243 N.C. 326, 90 
S.E.2d 886 (1956). 

Definiteness of Allegations.——In an ac- 
tion brought to recover money alleged to 
be due on a contract entered into between 
the parties, wherein the plea of usury is set 
up in the answer and a recovery is sought 
under this section for double the amount 
of the interest paid, the recovery sought 
is in the nature of a penalty; when the 
facts are known or readily obtainable the 
law requires a definite statement in the 
pleading as to the time and amount, before 
allegations in such action are held to be 
sufficient, and when such statement is not 
made no amendment to the pleadings 
should be allowed. Riley v. Sears, 154 N.C. 
509, 70 S.E. 997 (1911). 

Statute of Limitations——An action to re- 
cover the penalty for usury, under this sec- 
tion, is barred after the lapse of two years 
from the accrual of the cause of action in 
the absence of disability or nonresidence 
affecting the running of the statute. Smith 
v. Finance Co. of America, 207 N.C. 367, 
177 S.E. 183 (1934). 

Same—Nonresident Creditor. — An ac- 
tion for the statutory penalty for charging 
usury, brought against a nonresident credi- 
tor who has no agent here upon whom 
process may be served, is not barred by 
the statute of limitations, nor does the fact 
in such case that one of the plaintiffs is a 
nonresident and the other has changed his 
residence affect the matter. Cuthberton v. 
Peoples Bank, 170 N.C. 531, 87 S.E. 333 
(1915). 

Setting Aside Fraudulent Conveyance.— 
In a creditor’s action to establish its debt 
and to have a subsequent conveyance by 
the debtor set aside as fraudulent as to 
creditors, the fact that plaintiff’s debt is 
tainted with usury entitles defendant debt- 
or to invoke the forfeiture of interest, but 
does not defeat plaintiff’s action, or estop 
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plaintiff from asserting the equitable 
remedy of setting aside the fraudulent con- 
veyance under the doctrine that he who 
seeks equity must come into court with 
clean hands. Virginia Trust Co. v. Lam- 
bert Realty Corp., 215 N.C. 526, 2 S.E.2d 
544 (1939). 

Restraining Foreclosure—The holder of 
a second mortgage, able and willing to pay 
the amount of the debt secured by the first 
mortgage, but alleging usury, under this 
section, is entitled to have a restraining or- 
der against foreclosure continued until de- 
termination of the issue of usury. Wilson 
v. Union Trust Co., 200 N.C. 788, 158 S.E. 
479 (1931). 

Borrower May Use Lender as Witness. 
—To the end that the defense may be 
ample and complete, if the borrower in his 
discretion should resort to his remedy un- 
der this section he is authorized to exam- 
ine the lender as a witness. Merchants 
Bank v. Lutterloh, 81 N.C. 143 (1879). 

Usury Question of Law When Facts Not 
in Dispute.—What constitutes usury is a 
question of law to be determined by the 
court when the facts are not in dispute. 
Grant v. Morris & Sons, 81 N.C. 150 
(1879). 

When Question for Jury.—Where, in an 
action upon a note, the defendant pleads 
the usury statute, and the evidence is suffi- 
cient to sustain a verdict that the excess of 
interest was a proper charge made for 
negotiating the loan, the question should 
be submitted to the jury. Swamp Loan & 
Trust Co. v. Yokley, 174 N.C. 573, 94 S.E. 
102 (1917). 

If a transaction is of doubtful character 
it should be submitted to the jury for de- 
termination. Carolina Industrial Bank v. 
Merrimon, 260 N.C. 335, 132 S.E.2d 692 
(1963). 

Where the plea of the usury under this 
section is made by the plaintiff in the action 
to enjoin the defendant from the sale of 
land securing a mortgage note, and there 
is a dispute as to whether the charge made 
was usurious, and as to the amount due 
under the mortgage, it is reversible error 
for the trial judge to assume the correct- 
ness of the plaintiff’s contentions as a fact, 
and take the case from the jury accord- 
ingly. Miller v. Dunn, 188 N.C. 379, 124 
S.E. 746 (1924). 

The fact that a sum borrowed was made 
payable to the borrowers and an attorney 
with allegations and evidence that the at- 
torney under instructions from the lender 
deducted a certain sum therefrom before 
the borrowers could obtain the money, to- 
gether with the “item of expense” set out 
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in the deed of trust securing the loan, is 
held sufficient to have been submitted to 
the jury on the question of usury. Jonas 
v. Home Mortgage Co., 205 N.C. 89, 170 
SH 127001933). 

Where the plaintiff alleged usury and 
the defendant contended that the transac- 
tion was within the “commission for the 
sale of bonds” exception to the usury law, 
it was held that as the evidence was con- 
flicting it was properly submitted to the 
jury, and was sufficient to support its ver- 
dict in plaintiff’s favor. Sherrill v. Hood, 
208 N.C. 472, 181 S.E. 330 (1935). 

Effect of Consent Judgment.—Where a 
controversy between the parties as to the 
amount of the debt has been settled by a 
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consent judgment such judgment is con- 
clusive and final as to any matter deter- 
mined and cannot be impeached collater- 
ally in another proceeding under this sec- 
tion. Rector v. Suncrest Lumber Co., 52 
F.2d 946 (4th Cir. 1931). 

Failure to Instruct as to Double Recov- 
ery Is Prejudicial—The plaintiff in his ac- 
tion to recover for usurious rate of inter- 
est paid and received by the lender is en- 
titled under this section to recover double 
the amount of the interest so paid and re- 
ceived, and an instruction to the jury that 
fails to give him this right is prejudicial to 
him and is reversible error. Bundy v. Com- 
mercial Credit Co., 200 N.C. 511, 157 S.E. 
860 (1931). 


§ 24-3. Time from which interest runs.—Interest is due and payable on 


instruments, as follows: 


(1) All bonds, bills, notes, bills of exchange, liquidated and settled accounts 
shall bear interest from the time they become due, provided such 
liquidated and settled accounts be signed by the debtor, unless it is 
specially expressed that interest is not to accrue until a time mentioned 
in the said writings or securities. 

(2) All bills, bonds, or notes payable on demand shall be held and deemed to 
be due when demandable by the creditor, and shall bear interest from 
the time they are demandable, unless otherwise expressed. 

(3) All securities for the payment or delivery of specific articles shall bear in- 
terest as moneyed contracts; and the articles shall be rated by the jury 


at the time they become due. 


(4) Bills of exchange drawn or indorsed in the State, and which have been 
protested, shall carry interest, not from the date thereof, but from the 
time of payment therein mentioned. (1786, c. 248, P. R.; 1828, c. 2; 
hee Coren ts Codetss4445, 46;47-Reyv., 6.1952; G5..-8=230/..) 


Cross References. — As to commercial 
paper, see §§ 25-3-118 (d), 25-3-122 (4). 
As to money due as owelty, see § 46-11. 

Necessity of Demand.—A person hold- 
ing money belonging to another is not lia- 
ble for interest thereon, except from the 
date of demand. Hyman vy. Gray, 49 N.C. 
155 (1856); Neal v. Freeman, 85 N.C. 441 
(1881). 

Interest from Commencement of Action 
in Absence of Demand.—Where interest 
runs from the date of demand, and no de- 
mand has been made, interest will be al- 
lowed from the date of commencement of 
suit. Porter v. Grimsley, 98 N.C. 550, 4 
S.E. 529 (1887). 

Coupons or Installments of Interest 
Bear Interest from Demand.—Coupons or 
installments of interest bear interest from 
the time of a demand of payment made 
after their maturity. Burroughs v. Com- 
missioners, 65 N.C. 234 (1871). 

Or from Maturity if Detached. — Cou- 
pons, when detached from the bond to 
which they were annexed, bear interest 


from the time when they were due and pay- 
able. Burroughs v. Commissioners, 65 N.C. 
234 (1871). 

A premium note for life insurance at six 
per cent interest draws that rate from its 
date unless otherwise specified. Owens v. 
North otatee Lites ing Ca. 1732N.C). 373, 
92 S.E. 168 (1917). 

Order of County Treasurer for Pay- 
ment of Money.—Where A brought an ac- 
tion upon an order of a county treasurer, 
signed by the chairman of the board of 
ccunty commissioners, it was held under 
this section that he was entitled to recover 
interest upon the amount of the order from 
the time of the demand of payment. Yel- 
lowly v. Commissioners, 73 N.C. 164 (1875). 

Bond Payable without Interest—Where 
a note or bond is made payable without 
interest at a certain date, interest does not 
run thereon except from the time when it 
should have been paid. Dowd vy. North 
Carolina R.R., 70 N:C. 468 (1874). 

Unliquidated Damages. — Unliquidated 
damages as a general rule, and in the ab- 
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sence of special circumstances, do not bear 
interest until after their amount has been 
judicially ascertained. Tilghman v. Proc- 
tor, 125 U.S. 136, 8 Sup. Ct. 894, 31 L. Ed. 
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When interest is recoverable on amount 
of verdict, it will run from the date of the 
verdict, unless it can be legally determined 
before then. Ludford v. Combs, 195 N.C. 


664 (1888). 851, 141 S.E. 541 (1928). 


§ 24-4. Obligations due guardians to bear compound interest; rate 
of interest—Guardians shall have power to lend any portion of the estate of 
their wards upon bond with sufficient security, to be repaid with interest annually, 
and all the bonds, notes or other obligations which he shall take as guardian shall 
bear compound interest, for which he must account, and he may assign the same 
to the ward on settlement with him. On loans made out of the estate of their 
wards, guardians may lend at any rate of interest not less than four per cent per 
annum and not more than the maximum legal rate. This section shall in no 
way limit or affect the powers of guardians to make other investments which are 
now or may hereafter be authorized or permitted by the laws, statutory or other- 
wise, of the State of North Carolina. (1762; c.°69,°P. Re 1816;%c.°925.-P. Re: 
Ri C.,' c.54/284235)1868-9,0c5201 Sse 29 Code tsa U502 “Mew tom lay emote, 


2308; 1943, c. 728.) 


Security in Addition to That of Bor- 
rower Must Be Taken.—The policy of this 
section is to require an investment by a 
guardian to be secured by the bond or note 
of some person in addition to the borrower. 
Watson v. Holton, 115 N.C. 36, 20 S.E. 183 
(1894). 

Or Guardian Is Liable for Any Loss.— 
In Boyett v. Hurst, 54 N.C. 167 (1854), 
where the guardian loaned the money of 
his ward to a trading firm composed of 
two partners, who both became insolvent 
at the same time, and from the same 
causes, no security having been taken be- 
sides the names of the two partners, it was 
held that the guardian was accountable 
for the money thus loaned, notwithstanding 
at the time of this loan the partners were 
considered as entirely solvent and their 
failure was sudden and unexpected. 

A guardian will be held liable for any 
loss resulting from a loan made without 
taking any security, however solvent the 
debtor may have been when the loan was 
made. Collins v. Gooch, 97 N.C. 186, 1 
S.E. 653 (1887); Bane v. Nicholson, 203 
N.C. 104, 164 S.E. 750 (1932). 


A guardian’s primary duty is to invest 
the trust fund, and he will be chargeable 
with interest in the absence of proof that it 
remained in his hands unemployed without 
his fault. Wilson v. Lineberger, 88 N.C. 
416 (1883). 

Calculation of Compound Interest.—The 
rule for compounding interest on notes 
due guardians is “to make annual rests,” 
making the aggregate of principal and in- 
terest due at the end of a particular year 
a new principal, bearing interest thence- 
forward for another year. Ford v. Van- 
dyke, 33 N.C. 227 (1850); Little v. Ander- 
son, 71 N.C. 190 (1874). 

Bonds Themselves May Be Transferred 
to Ward. — The bonds, upon which the 
guardian has lent the ward’s money, may 
be transferred by him to the ward in set- 
tlement with him, and the guardian does 
not have to pay the ward in money. Cobb 
vy. Fountain, 187 N.C. 335, 121 S.E. 614 
(1924). 

Applied in Robinson v. Ham, 215 N.C. 
24, 200 S.E..903 (1939). 


§ 24-5. Contracts, except penal bonds, and judgments to bear in- 


terest; jury to distinguish principal.—All sums of money due by contract 
of any kind, excepting money due on penal bonds, shall bear interest, and when 
a jury shall render a verdict therefor they shall distinguish the principal from the 
sum allowed as interest ; and the principal sum due on all such contracts shall bear 
interest from the time of rendering judgment thereon until it is paid and satisfied. 
In like manner, the amount of any judgment or decree, except the costs, rendered 
or adjudged in any kind of action, though not on contract, shall bear interest till 
paid, and the judgment and decree of the court shall be rendered according to 
this section. (1786, c. 253, P. R.; 1789, c. 314, s. 4,;P. R.; 1807, c. 721, P. R.: 
R.C., c./813%s, 90; Codey $3530 s4Revi,' 5.21054 + C Sais neo0n) 


Section Changes Common Law. — At 
common law a judgment did not carry 


interest when an execution of sci. fa. was 
issued upon it. In an action upon the judg- 
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ment the plaintiff could recover interest by 
way of damages for the detention of the 
money. The statute was passed for the 
purpose of amending the law in this re- 
spect. Collais v. McLeod, 30 N.C. 221 
(1848). The intent was that the principal 
should bear interest because it was just 
and right that it should, and that the tech- 
nical rule of the common law should no 
longer stand in the way. McNeill v. Dur- 
ham oc C.RUR. 138) N.C. -1,\ 50 “S:Bne458 
(1905). 

This section is not exclusive in prescrib- 
ing instances in which interest is recover- 
able, and in proper instances interest may 
be recovered upon transactions not coming 
within the statute. Anderson Cotton Mills 
v. Royal Mfg. Co., 221 N.C. 500, 20 S.F.2d 
818 (1942). 

Application Is to Liquidated Demands 
Only.—The rule that all moneys due by 
contract, except those due on penal bonds, 
shall bear interest applies whenever a re- 
covery is had for the breach of a contract 
and the amount is ascertained from the 
terms of the contract itself or from evi- 
dence relative to the inquiry, and due by 
one party to the contract to another; and it 
does not obtain as a matter of law where 
the interest sought does not come within 
the provisions of the statute and is by way 
of unliquidated damages, and there has 
been no adequate default on the part of the 
debtor in reference to withholding the 
principal sum, or a part of it. Bond v. 
Pickett Cotton Mills, 166 N.C. 20, 81 S.E. 
936 (1914). 

Trend Is toward Allowance of Interest. 
—There has been a definite trend in North 
Carolina toward allowance of interest in 
almost all types of cases involving breach 
of contract. Harris & Harris Constr. Co. 
v. Crain & Denbo, Inc., 256 N.C. 110, 123 
S.E.2d 590 (1962). 

Interest Is Imposed by Law in Nature 
of Damages.—A debt draws interest from 
the date it becomes due, and when interest 
is not made payable on the face of the in- 
strument, payment of interest will be im- 
posed by law in the nature of damages for 
the retention of the principal of the debt. 
Security Nat’l Bank v. Travelers’ Ins. Co., 
209 N.C. 17, 182 S.E. 702 (1935). 

Under this section money due by con- 
tract, except money due on penal bonds, 
bears interest as a matter of law. Ander- 
son Cotton Mills v. Royal Mfg. Co., 221 
N.C. 500, 20 S.E.2d 818 (1942). 

When Interest Added to Damages for 
Breach of Contract.— Whenever a recovery 
is had for breach of contract and the 
amount of damages is ascertained from the 
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terms of the contract itself or from evi- 
dence relevant to the inquiry, interest 
should be added. Harris & Harris Constr. 
Co. v. Crain & Denbo, Inc., 256 N.C. 110, 
123 S.E.2d 590 (1962). 

Interest Allowed from Date of Breach.— 
When the amount of damages in a breach 
of contract action is ascertained from the 
contract itself, or from relevant evidence, 
or from both, interest should be allowed 
from the date of the breach. General Met- 
als, Inc. v. Truitt Mfg. Co., 259 N.C. 709, 
131 §.E.2d 360 (1963). 

Interest on the amount of damages 
starts running from the date of demand by 
the injured party. Harris & Harris Constr. 
Co. v. Crain & Denbo, Inc., 256 N.C. 110, 
123 S.E.2d 590 (1962). 

From Time Due.—When a real estate 
man is entitled to recover a reasonable 
amount for his services rendered in secur- 
ing a tenant for a building, the sum fixed 
by the verdict will, as a matter of law, 
draw interest from the time the same was 
due and payable. Thomas vy. Piedmont 
Realty & Dev. Co., 195 N.C. 591, 143 S.E. 
144 (1928). 

After demand by a depositor or creditor 
of a bank for the payment of the amount 
due and refusal of the bank to make pay- 
ment, the bank is liable for the amount of 
the claim plus interest at the rate of six 
per centum per annum. Hackney v. Hood, 
203 N.C. 486, 166 S.E. 323 (1932). 

Money Wrongfully Received Draws In- 
terest— “The theory upon which the plain- 
tiff recovers is that the defendant has 
received the money wrongfully and the law 
implies a promise to repay it. The action 
was originally equitable in its character 
and founded upon the theory that in good 
conscience the defendant should repay the 
money wrongfully received, and from this 
duty the law implied a promise so to do. 
We see no reason why the amount should 
not draw interest. Revisal, § 1954 [this 
section]; Barlow v. Norfleet, 72 N.C. 535 
(1875); Farmer v. Willard, 75 N.C. 401 
(1876). The cases cited by defendant were 
actions in tort, wherein the jury may or 
may not allow interest, as they see proper. 
In this lies the distinction.” Hilton Lumber 
Co. v. Atlantic Coast Line R.R., 141 N.C. 
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(1906). 

Purpose of Requiring Jury to Distin- 
guish Principal and Interest. — The evi- 


dent design of this section is to allow the 
plaintiff interest on the principal sum re- 
covered in a judgment from the time of its 
rendition; and the direction to the jury to 
distinguish between the principal and in- 
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terest was intended to provide for those 
cases in which the whole sum is assessed 
in damages, so as to enable the clerk or 
the sheriff to compute the interest on the 
principal sum. But where the principal 
and interest are discriminated on the rec- 
ord, or it can be collected from an inspec- 
tion of it what the principal sum was, it is 
equally within the spirit of the act that in- 
terest should be calculated on that. De- 
loach v. Worke, 10 N.C. 36 (1824). 

Judgment Bears Interest from First Day 
of Term.—Where a consent judgment for 
a recovery of a certain sum is made a lien 
on lands, and by its terms payable ninety 
days from its rendition, it bears interest 
from the first day of the term, the time 
given being merely for the purpose of 
raising the money for its payment; and 
where the only question submitted to the 
court is whether interest is chargeable 
from the date it was payable to a further 
period beyond, interest for such extended 
period at the rate of 6 per cent should be 
allowed. In re Chisholm’s Will, 176 N.C. 
211, 96 S.E. 1031 (1918). 

Where Verdict Decides Contract Issue, 
Judgment Should Include Interest.— Where 
the controversy is made to depend upon 
whether a written agreement of a certain 
date to subscribe to plaintiff’s enterprise in 
a sum certain was binding upon the defen- 
dant corporation, the affirmative answer of 
the jury to the issue carries with it interest 
on the subscription from the date it was 
due, as a matter of law, and judgment 
should be rendered accordingly, and not 
from the date of its rendition as in tort. 
Chatham v. Mecklenburg Realty Co., 174 
N.C. 671, 94 S.E. 447 (1917). 

Interest on Value of Permanent Im- 
provements on Land.—Where it has been 
ascertained by the verdict of the jury, up- 
on a trial free from error, that the plaintiff 
is entitled to recover of the defendant the 
value of permanent improvements he has 
put upon the defendant’s land under a 
parol agreement that the latter would 
convey a part of the lands in considera- 
tion thereof, void under the statute of 
frauds, to the extent that the improve- 
ments have enhanced the value of the 
land, interest is properly allowed in the 
judgment from the time of the defen- 
dant’s breach, on the amount ascertained 
to be due at that time; and objection that 
the jury may have included the interest 
in their verdict is untenable when it ap- 
pears that nothing was said by counsel 
or court in respect to it, the presumption 
being to the contrary. Perry v. Norton, 
182 N.C. 585, 109 S.E. 641 (1921). 
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Interest on Contracts and Torts Dis- 
tinguished.—Where a verdict is given in 
an action on contract in plaintiff’s favor 
for moneys due by the defendant to his 
intestate, interest is also given the plain- 
tiff on the amount of the recovery as a 
matter of law, when not incorporated in 
the verdict. When in tort the matter of 
interest is awarded or not according as 
the jury may find. Thomas v. Watkins, 
193 N.C, 620, d37ao.l, 518541920): 

In Tort Actions Judgment for Dam- 
ages Bears Interest. — Although the al- 
lowance of interest, in an action for dam- 
ages for conversion of property, is dis- 
cretionary with the jury, yet, after the 
verdict, the judgment for the damages 
assessed bears interest by virtue of this 
section, and this is so, although the verdict 
is for a certain sum ‘without interest.” 
Stephens v. Koonce, 103 N.C. 266, 9 S.E. 
315 (1889). 

But interest is not allowable as a matter 
of law in case of tort. Its allowance as dam- 
ages rests in the discretion of the jury. 
Lincoln v. Claflin, 74 U.S. (7 Wall.) 132, 
19 L. Ed. 106 (1868). 

It Is Discretionary with Jury to Include 
Interest in Verdict.—In an action for dam- 
ages for conversion, the verdict being for 
the value of the property at the time of 
the conversion, interest can only begin 
from the time of the judgment. However, 
the jury may allow interest on the amount 
of the damages from time of the conver- 
sion. Lance v. Butler, 135 N.C. 419, 47 S.E. 
488 (1904). 

The rule in this State is that interest, 
as interest, is allowed only when expressly 
given by statute, or by the express or im- 
plied agreement of the parties. Devereux 
v. Burgwin, 33 N.C. 490 (1850); Lewis v. 
Rountree, 79 N.C. 122 (1878). The only 
statute upon the subject is that contained 
in this section, which provides that all 
sums of money due by contract of any kind 
whatsoever, excepting such as may be due 
on penal bonds, shall bear interest, etc., 
but there is no provision made for actions 
of trover or trespass de bonis asportatis. 
In such cases, in order to compel the 
wrongdoer to make full compensation to 
the injured party, the jury may, in their 
discretion, and as damages, allow interest 
upon the value of the property from the 
time of its conversion or seizure, and it 
has been usual for them to do so. But 
there is no rule which gives it as a matter 
of law and right. Patapsco v. Magee, 86 
N.C. 350 (1882). 

Judgment against State Agency.—This 
section has no application to a judgment 
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against the State Highway Commission. 
Yancey v. North Carolina State Highway 
& Pub. Works Comm’n, 222 N.C. 106, 22 
S.E.2d 256 (1942); North Carolina State 
Highway & Pub. Works Comm’n v. Pri- 
vett, 246 N.C. 501, 99 S.E.2d 61 (1957). 

Judgment Bears Interest Though Noth- 
ing Is Said—By virtue of this section a 
judgment bears interest from the time of 
its rendition until paid, though nothing 
is said therein about interest. McNeill v. 
Durham & C.R.R., 188 N.C. 1, 50 S.E. 458 
(1905). 

This section was held directory so far as 
it provided that the judgment must itself 
state that it shall bear interest from the 
date of rendition until it is paid. It is 
perfectly clear that such a statement in 
the judgment is not essential to effectuate 
the intent of the legislature, which is to 
allow interest on judgments. McNeill v. 
Durham & C.R.R., 138 N.C. 1, 50 S.E. 458 
(1905). 

If Judgment Enables Officer to Compute 
Interest.—It is best always that the court 
in its judgment should state fully the 
amount to be raised by the execution, both 
principal and interest; but the plaintiff will 
not forfeit his right to interest by the fail- 
ure to do this, when enough appears on the 
face of the judgment to enable the officer 
to compute the amount justly due. All he 
is required to know is the amount of the 
principal, and then the statute makes that 
amount bear interest to the time of pay- 
ment McNeill v. Durham & C.R.R., 138 
N.C. 1, 50 S.E. 458 (1905). 

Compromise Judgment in Will Contest. 
—Where, in a will contest, a compromise 
judgment was entered whereby legatees 
named in the will were to receive certain 
amounts in settlement of their legacies 
which were ordered to be paid by the ad- 
ministrator cum testamento annexo there- 
after to be appointed, the judgment was 
not such a judgment as, under this section 
would draw interest from its date. Moore 
v. Pullen, 116 N.C. 284, 21 S.E. 195 (1895). 


Interest on Damages in Condemnation 
Proceedings.—Interest is not allowed on 
a judgment rendered in the superior court 
for damages awarded by the jury to the 
owner for taking his lands in condemna- 
tion; for while the jury may award interest 
in their verdict, the owner may not com- 
plain when such has not been done, in the 
absence of a special request for instruc- 
tions with relation to it, and the absence 
of evidence tending to show he is entitled 
to it. Raleigh, C. & So. R.R. v. Mecklen- 
burg Mfg. Co., 166 N.C. 168, 82 S.E. 5 
(1914). See Yancey yv. North Carolina 
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State Highway & Pub. Works Comm’n, 
221 N.C. 185, 19 S.E.2d 489 (1942). 

On Dividend Declared by Receiver. — 
Where a receiver declares a dividend which 
he wrongfully withholds, interest should 
run from the time the dividend is declared. 
Armstrong v. American Exch. Nat’l Bank, 
133 U.S. 433, 10 Sup. Ct. 450, 33 L. Ed. 
747 (1890). 

Interest on Surety Bond.—Where the 
surety bond of a clerk of the superior court 
is fixed as to amount in the sum of five 
thousand dollars, to that extent a surety 
is responsible for the defalcation of his 
principal, including 6 per cent interest 
from the time of notice given it, except 
rom judgment thereon, when a different 
principal applies and the surety is liable 
for 6 per cent interest on the judgment 
until it is paid. Lee v. Martin, 188 N.C. 
119, 123 S.E. 631 (1924). 

The measure of the surety’s liability is 
that of the principal, provided such lia- 
bility does not exceed the penal sum of 
the bond, and where a bank gives a bond 
to an agency of the State to protect such 
agency’s deposit, upon the insolvency of 
the bank with assets insufficient to pay 
depositors in full, the State agency may 
not hold the surety liable for interest 
from the time action on the bond is in- 
stituted, since in such circumstances the 
bank is not liable for interest, but the 
surety is liable for interest only from 
date of judgment against it on the bond 
on the amount for which the bank is lia- 
ble to the State agency as of that date. 
State v. United States Guarantee Co., 207 
N.C. 725, 178 S.E. 550 (1935). 

Assessments against Policyholder in 
Mutual Insurance Company.—In Miller v. 
Barnwell Bros., 137 F.2d 257 (4th Cir. 
1943), it was held that under this section 
interest should be allowed on assessments 
against a policyholder in a mutual insur- 
ance company under the policies in suit 
from the dates of the respective demands 
by the receiver. 


Facts Not Excusing Payment of Inter- 
est by Insurance Company.—Where under 
the terms of a policy of insurance payment 
is to be made to the beneficiaries immedi- 
ately upon receipt of due proof of death of 
insured, the failure of the insurer to make 
payment until more than a year after re- 
ceipt of such due proof entitles the bene- 
ficiaries to interest on the amount from 
the date of insurer’s receipt of due proof, 
and payment of interest will not be ex- 
cused because payment by insurer was 
delayed by reason of the fact that the trust 
agreement under which the policy was as- 
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signed was changed without notice to in- 
surer by adding an individual trustee, and 
the fact that the corporate trustee became 
insolvent before payment and a substituted 
trustee appointed and insurer did not have 
notice of such substitution until a much 
later date, insurer having had the use of 
the money during the period of delay. Se- 
curity Nat’l Bank v. Travelers’ Ins. Co., 
209 N.C. 17, 188°S.E. 702 (1935). 

Where the case was erroneously non- 
suited and the nonsuit reversed on appeal, 
plaintiffs were entitled to interest from 
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the first day of the term at which the non- 
suit was erroneously entered. Jackson v. 
Gastonia, 247 N.C. 88, 100 S.E.2d 241 
(1957). 

Applied in Red Springs City Bd. of 
Educ. v. McMillan, 250 N.C. 485, 108 
S.E.2d 895 (1959); H. F. Mitchell Constr. 
Co. v. Orange County Bd. of Educ., 262 
N.C. 295, 136 S.E.2d 635 (1964); Glace v. 
Town of Pilot Mountain, 265 N.C. 181, 
143 S.E.2d 78 (1965). 

Cited in Bell v. Danzer, 187 N.C. 224, 
121 S.E. 448 (1924). 


§ 24-6. Clerk to ascertain interest upon default judgment on bond, 
covenant, bill, note or signed account.—When a suit is instituted on a single 
bond, a covenant for the payment of money, bill of exchange, promissory note, or 
a signed account, and the defendant does not plead to issue thereon, upon judgment, 
the clerk of the court shall ascertain the interest due by law, without a writ of 
inquiry, and the amount shall be included in the final judgment of the court as 
damages, which judgment shall be rendered therein in the manner prescribed by 
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This section dispenses with a jury and 
directs the clerk to compute the interest 
preparatory to a final judgment by default 
in suits “instituted on a single bond, a 
covenant for the payment of money, bill 
of exchange, promissory note, or a signed 
account,” contemplating the rendition of 
such judgment upon written instruments 
which themselves specify the precise sum 
to be paid, and need only an estimate of 


Courts’ Power to Correct Mistake in 
Calculation—A judgment by default upon 
a speciality, for the want of a plea, entered 
by the clerk in court, upon his calculation 
of interest, was held to be an office judg- 
ment, and that the court possessed the 
power to correct a mistake in the clerk’s 
calculation of interest at any time upon 
motion. Griffin v. Hinson, 51 N.C. 154 
(1858). 


accrued interest. Rogers v. Moore, 86 N.C. 
86 (1882). 


§ 24-7. Interest from verdict to judgment added as costs.—When 
the judgment is for the recovery of money, interest from the time of the verdict 
or report until judgment is finally entered shall be computed by the clerk and 
added to the costs of the party entitled thereto. (Code, s. 529; Rev., s. 1955; 
Ges 525115) 

Applied in Glace v. Town of Pilot 
Mountain, 265 N.C. 181, 143 S.E.2d 78 
(1965). 


§ 24-8. Loans of thirty thousand dollars or more to corporations.— 
Notwithstanding any other provisions of this chapter or any other provisions of 
law, any foreign or domestic corporation organized for pecuniary gain may agree 
to pay, and any lender may charge and collect from such corporation, interest 
at any rate agreed upon not in excess of eight per cent (8%) per annum where 
the origina] principal amount of the loan shall equal or exceed the sum of thirty 
thousand dollars ($30,000.00), or where the total principal amount to be repaid 
under a loan agreement or other undertaking calling for a series of advances of 
money shall equal or exceed the sum of thirty thousand dollars ($30,000.00), and 
as to any such transaction the penalty and forfeiture of interest imposed under 
G.S. 24-2 shall not be available in any manner whatsoever to such corporation 
or its successor in interest, nor shall the principal or any part thereof be im- 
paired or forfeited; provided, that should any individual endorser, surety or 
guarantor be called upon to pay all or any part of said loan, then the total amount 
due by such individual shall not exceed the principal balance outstanding plus 
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six per cent (6%) interest per annum thereon; and provided, that this section 
shall not be applicable to any loan which matures less than five (5) years from 
the date thereof or which provides for repayments of principal to be made by the 
borrower in an amount in excess of one fifth of the total principal indebtedness 
during any year of the first five (5) years of the term of such loan; nothing 
contained in this section shall be held or construed to prohibit corporations from 
doing any act or from incurring any obligation now permitted under G.S. 24-2 
or any other provision of law. (1961, c. 1142.) 


§ 24-9. Certain loans to corporations organized for profit not sub- 
ject to claim or defense of usury.—Notwithstanding any other provision of 
this chapter or any other provision of law, any foreign or domestic corporation 
substantially engaged in commercial, manufacturing or industrial pursuits for 
pecuniary gain may agree to pay, and any commercial factor may charge and collect 
from such corporation, interest at any rate which such corporation may agree 
to pay in writing, provided such interest is charged upon loans, advances or for- 
bearances which are secured by liens upon or security interests in accounts re- 
ceivable, materials, goods in process, inventory, machinery, equipment and other 
similar personal property, whether tangible or intangible, and as to any such 
transaction the claim or defense of usury by such corporation and its successors 
or anyone else in its behalf is prohibited. For purpose of this section the term 
“commercial factor” shall be defined to mean any corporation, foreign or domestic, 
or any partnership which in the regular course of its business engages in the pur- 
chase of accounts receivable, without recourse to the account creditor, and with 


neues of such purchase to the account debtor. (1963, c. 753, s. 1; 1965, ¢. 


Local Modification. — Ashe, Columbus, Editor’s Note. — The 1965 amendment 
New Hanover and Pender: 1963, c. 753, inserted “or any partnership” in the last 
s. 1%. sentence, 
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Chapter 25. 


Uniform Commercial Code. 
PUBLISHERS’ NOTE 


Former §§ 25-1 to 25-199 (the NIL) were repealed by Session Laws 1965, c. 700, 
which enacted the UCC. 

To maintain uniformity with the commercial codes adopted by other states, the des- 
ignation and indention of subsections, subdivisions and further divisions of sections 
in present Chapter 25 are not changed to conform to the system and style employed 
elsewhere in the General Statutes. The numbering of sections corresponds to that used 
in the 1962 Official Text of the UCC, except that each number is preceded by the chap- 
ter number, ‘25.’ Thus, “§ 1-101” of the Official Text is “§ 25-1-101” in this chapter. 

Where sections of the UCC are similar to sections repealed by Session Laws 1965, 
c. 700, the historical citations to the former sections have been added to the new sec- 
tions. 

Following the sections of Chapter 25 are annotations taken from North Carolina cases 
decided under such repealed sections or other prior similar law. These annotations 
have been placed under the new sections where it is thought they will be helpful. 

In addition two sets of Comments have been included. The Comments headed “North 
Carolina Comment” first appeared in “North Carolina Annotations—The Uniform Com- 
mercial Code,” a 1965 report of the former Legislative Council to the General Assem- 
bly of North Carolina. Appropriate comments were selected by the publishers’ staff and 
edited to reflect the status of the law since the enactment of the UCC under the supervi- 
sion of the Division of Legislative Drafting and Codification of Statutes of the Depart- 
ment of Justice. The Comments headed “Official Comment” are the Comments of the 
National Conference of Commissioners on Uniform State Laws and The American 
Law Institute which appear in the ‘1962 Official Text with Comments” of the UCC. 
The Comment under the title of the Act states in part: “Uniformity throughout Amer- 
ican jurisdictions is one of the main objectives of this Code; and that objective cannot 
be obtained without substantial uniformity of construction. To aid in uniform construc- 
tion these Comments set forth the purpose of various provisions of this Act to promote 
uniformity, to aid in viewing the Act as an integrated whole, and to safeguard against 
misconstruction.” Permission to include the Official Comments was granted by the Na- 
tional Conference of Commissioners on Uniform State Laws and The American Law 
Institute. It is believed that both sets of Comments will prove of value to the practitioner 
in understanding and applying the text of this chapter. 
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Article 2. 
Sales. 


Part 1. Short Title, General Con- 
struction and Subject Matter. 


Sec. 

25-2-101. Short title. 

25-2-102. Scope; certain security and other 
transactions excluded from 
this article. 

25-2-103. Definitions and index of defini- 
tions. 

25-2-104. Definitions: “Merchant”; ‘“be- 
tween merchants’; “financing 
agency.” 

25-2-105. Definitions: Transferability; 
“goods”; “future” goods; 
“lot”; “commercial unit.” 

25-2-106. Definitions: “Contract”; ‘“‘agree- 
ments sem CONnTLACtM TOL sales 
“sale”; “present sale’; ‘“con- 


forming” to contract; “ter- 
mination”; “cancellation.” 

25-2-107. Goods to be severed from realty; 
recording. 


Part 2. Form, Formation and Re- 
adjustment of Contract. 


Formal requirements; statute of 
frauds. 

Final written expression; parol 
or extrinsic evidence. 

Seals inoperative. 

Formation in general. 

Firm offers. 

Offer and acceptance in forma- 
tion of contract. 

Additional terms 
or confirmation. 

Course of performance or prac- 
tical construction. 

Modification, rescission and 
waiver. 

Delegation of performance; as- 
signment of rights. 


Part 3. General Obligation and 
Construction of Contract. 


25-2-201. 
25-2-202. 
25-2-203. 
28-2-204. 
25-2-205. 
25-2-206. 
25-2-207. in acceptance 
25-2-208. 
25-2-209. 


25-2-210. 


25-2-301. General obligations of parties. 
25-2-302. [Omitted.] 

25-2-303. Allocation or division of risks. 
25-2-304. Price payable in money, goods, 
realty, or otherwise. 

25-2-305. Open price term. 

25-2-306. Output, requirements and exclu- 
sive dealings. 

25-2-307. Delivery in single lot or several 
lots. 

25-2-308. Absence of specified place for 
delivery. 


25-2-309. Absence of specific time provi- 
sions; notice of termination. 


252-310. Open time for payment or run- 
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Sec. 


25-2-311. 


25-2-312. 


25-2-313. 


25-2-314. 
25-2-315. 
25-2-316. 
25-2-317. 
25-2-318. 
25-2-319. 


25-2-320. 
25-2-321. 


25-2-322. 
25-2-323. 


25-2-324. 
25-2-325. 


25-2-326, 


25-2-402. 


25-2-403. 


25-2-501. 


25-2-502. 


25-2-503. 


ning of credit; authority to 
ship under reservation. 
Options and cooperation  re- 


specting performance. 
Warranty of title and against in- 


fringement; buyer’s obligation 
against infringement. 
Express warranties by affirma- 


tion, promise, description, sam- 
ple. 

Implied warranty: Merchantabil- 
ity; usage of trade. 

Implied warranty: Fitness 
particular purpose. 

Exclusion or modification of war- 
ranties. 

Cumulation and conflict of war- 
ranties express or implied. 
Third party beneficiaries of war- 
ranties express or implied. 

BOs brea de tens seaterinis: 

CiePoaand C:-éeF. terms, 

Cire or+Ca a re. Net’ landed 
weights”; “payment on = ar- 
rival’; warranty of condition 
on arrival. 

Delivery ‘‘ex-ship.” 

Form of bill of lading required 
in overseas shipment; “over- 
seas.” 

SINOMattival. nomsale = term. 

“Letter of credit” term; “con- 
firmed credit.” 

Sale on approval and sale or re- 
turn; consignment sales and 
rights of creditors. 

Special incidents of sale on ap- 
proval and sale or return. 

Sale by auction. 


4. Title, Creditors and Good 
Faith Purchasers. 

Passing of title; reservation for 
security; limited application of 
this section. 

Rights of seller’s creditors 
against sold goods. 


for 


Power to transfer; good faith 
purchase of goods; “entrust- 
ing.” 


Part 5. Performance. 


Insurable interest in goods; 
manner of identification of 
goods. 


Buyer’s right to goods on sell- 
er’s insolvency. 

Manner of seller’s tender of de- 
livery. 


. Shipment by seller. 
. Seller’s 


shipment under reser- 


vation. 


. Rights of financing agency. 


Sec. 
25-2-507. 


25-2-508. 


25-2-509. 


25-2-510. 
25-2-511. 


25-2-512. 
25-2-513. 


25-2-514. 


25-2-515. 


Part 
25-2-601. 
25-2-602. 
25-2-603. 
25-2-604. 
25 2-605. 
25-2-606. 


25-2-607. 


25-2-608. 


25-2-609. 


25-2-701. 
25-2-702. 


25-2-703. 
25-2-704. 


. “Installment contract”; 
. Casualty to identified goods. 

. Substituted performance. 

. Excuse by failure of presupposed 


. Procedure 
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Effect of seller’s tender; deliv- 
ery on condition. 

Cure by seller of improper 
tender or delivery; replace- 
ment. 

Risk of loss in the absence of 
breach. 


Effect of breach on risk of loss. 

Tender of payment by buyer; 
payment by check. 

Payment by buyer before inspec- 
tion. 


Buyer’s right to inspection of 
goods. 

When documents deliverable on 
acceptance; when on _ pay- 
ment. 


Preserving evidence of goods in 
dispute. 


6. Breach, Repudiation and 
Excuse. 
Buyer’s rights on improper de- 
livery. 
Manner and effect of rightful re- 
jection. 
Merchant buyer’s duties as to 


rightfully rejected goods. 
Buyer’s options as to salvage of 
rightfully rejected goods. 
Waiver of buyer’s objections by 
failure to particularize. 
What constitutes acceptance of 
goods. 


Effect of acceptance; notice of 
breach; burden of establishing 
breach after acceptance; no- 
tice of claim or litigation to 
person answerable over. 


Revocation of acceptance 
whole or in part. 

Right to adequate assurance of 
performance. 


in 


. Anticipatory repudiation. 
. Retraction of anticipatory repud- 


iation. 
breach. 


conditions. 


on notice claiming 
excuse. 
Part 7. Remedies. 

Remedies for breach of collat- 
eral contracts not impaired. 
Seller’s remedies on discovery 

of buyer’s insolvency. 
Seller’s remedies in general. 
Seller’s right to identify goods 


to the contract notwithstand- 
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Sec. 


25-2-705. 
25 -2-706. 
25-2-707. 
25-2-708. 
25-2-709. 
25-2-710. 
25-2-711. 
25-2-712. 
25-2-713. 
25-2-714. 
25-2-715. 
25-2-716. 
25-2-717. 
25-2-718. 
25-2-719. 
25-2-720. 
25-2-721, 
25-2-722. 
25-2-723. 
25-2-724. 


25-2-725. 


ing breach or to salvage un- 
finished goods. 

Seller’s stoppage of delivery 
transit or otherwise. 

Seller’s resale including contract 
for resale. 

“Person in 
seller.” 

Seller's damages for nonaccept- 
ance or repudiation. 

Action for the price. 

Seller’s incidental damages. 

Buyer’s remedies in general; 
buyer’s security interest in re- 
jected goods. 

“Cover”; buyer’s procurement 
of substitute goods. 

Buyer’s damages for 
ery or repudiation. 

Buyer’s damages for breach in 
regard to accepted goods. 

Buyer’s incidental and _ conse- 
quential damages. 

Buyer’s right to specific perfor- 
mance or replevin. 

Deduction of damages from the 
price. 

Liquidation or limitation 
damages; deposits. 

Contractual modification or limi- 
tation of remedy. 

Effect of “cancellation” or “re- 
scission” on claims for ante- 
cedent breach. 

Remedies for fraud. 

Who can sue third parties for 
injury to goods. 

Proof of market price; time and 
place. 

Admissibility of market quota- 
tions. 

Statute of limitations 
tracts for sale. 


Article 3. 
Commercial Paper. 


in 


the position of a 


nondeliv- 


of 


“ 


in con- 


Part 1. Short Title, Form and 


25-3-101. 
25-3-102. 


25-3-103. 
25-3-104. 


25-3-105. 


25-3-106. 
25-3-107. 
25-3-108. 
25-3-109. 


Interpretation. 


Short title. 

Definitions and 
tions. 

Limitations on scope of article. 

Form of negotiable instruments; 
“drait’= “check” “certificate 
of deposit”; “note.” 

When promise or order uncon- 
ditional. 

Sum certain. 

Money. 

Payable on demand. 

Definite time. 


index of defini- 
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Sec. 

25-3-110. Payable to order. 

25-3-111. Payable to bearer. 

25-3-112. Terms and omissions not affect- 
ing negotiability. 

25-3-113. Seal. 

25-3-114. Date, antedating, postdating. 

25-3-115. Incomplete instruments. 

25-3-116. Instruments payable to two or 
more persons. 

25-3-117. Instruments payable with words 
of description. 

25-3-118. Ambiguous terms and rules of 
construction. 

25-3-119. Other writings affecting instru- 
ment. 

25-3-120. Instruments “payable through” 
bank. 

25-3-121. Instruments payable at bank. 

25-3-122. Accrual of cause of action; in- 
terest 

Part 2. Transfer and Negotiation. 

25-3-201. Transfer; right to indorsement. 

25-3-202. Negotiation. 

25-3-203. Wrong or misspelled name. 

25-3-204. Special indorsement; blank in- 
dorsement. 

25-3-205. Restrictive indorsements. 

25-3-206. Effect of restrictive indorse- 
ment. 

25-3-207. Negotiation effective although it 
may be rescinded. 

25-3-208. Reacquisition. 

Part 3. Rights of a Holder. 

25-3-301. Rights of a_ holder. 

25-3-302. Holder in due course. 

25-3-303. Taking for value. 

25-3-304. Notice to purchaser. 

25-3-305. Rights of a holder in due course. 

25-3-306. Rights of one not holder in due 
course. 

25-3-307. Burden of establishing signa- 
tures, defenses and due 
course. 

Part 4. Liability of Parties. 

25-3-401. Signature. 

25-3-402. Signature in ambiguous capac- 
ity. 

25-3-403. Signature by authorized repre- 
sentative. 

25-3-404. Unauthorized signatures. 

25-3-405. Impostors; signature in name of 
payee. 

25-3-406. Negligence contributing to alter- 
ation or unauthorized signa- 
TUTE? 

25-3-407. Alteration. 

25-3-408. Consideration. 

25-3-409. Draft not an assignment. 

25-3-410. Definition and operation of ac- 


ceptance. 


Sec. 

25-3-411. 
25-3-412. 
25-3-413. 
25-3-414. 
25-3-415. 


25-3-416. 
25-3-417, 


25-3-418, 


25-3-419. 


Part 5. Presentment, 


25-3-501. 


25-3-502. 
25-3-503. 
25-3-504. 
25-3-505. 
25-3-506. 
25-3-507. 
25-3-508. 
25-3-509. 
25-3-510. 


25-3-511. 


25-3-601. 


25-3-602. 


25-3-603. 
25-3-604. 
25-3-605. 
25-3-606. 


Certification of a check. 
Acceptance varying draft. 
Contract of maker, drawer and 


acceptor. 

Contract of indorser; order of 
liability. 

Contract of accommodation 
party. 


Contract of guarantor. 

Warranties on presentment 
transfer. 

Finality of payment or accep- 
tance. 

Conversion of instrument; 
nocent representative. 


Notice of Dis- 
honor and Protest. 


and 


in- 


When presentment, notice of 
dishonor, and protest neces- 
sary or permissible. 

Unexcused delay; discharge. 


Time of presentment. 

How presentment made. 

Rights of party to whom pre- 
sentment is made. 

Time allowed for acceptance or 


payment. 

Dishonor; holder’s right of re- 
course; term allowing re-pre- 
sentment. 


Notice of dishonor. 

Protest; noting for protest. 

Evidence of dishonor and 
tice of dishonor. 

Waived or excused presentment, 
protest or notice of dishonor 
or delay therein. 


Part 6. Discharge. 


Discharge of parties. 
Effect of discharge against 
holder in due course. 


Payment or satisfaction. 

Tender of payment. 

Cancellation and renunciation. 

Impairment of recourse or 
collateral. 


no- 


of 


Part 7. Advice of International 


25-3-701. 


25-3-801. 


25-3-802. 


25-3-803. 
25-3 804. 


25-3-805. 


Sight Draft. 

Letter of advice of international 
sight draft. 

Part 8. Miscellaneous. 

Drafts in a set. 

Effect of instrument on obliga- 
tion for which it is given. 

Notice to third party. 

Lost, destroyed or stolen instru- 
ments. 

Instruments not payable to or- 
der or to bearer. 
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Article 4. 
Bank Deposits and Collections. 


Part 1. General Provisions and 
Definitions. 

Sec. 

25-4-101. 

25-4-102. 


25-4-103. 


Short title. 

Applicability. 

Variation by agreement; mea- 
sure of damages; certain ac- 
tion constituting ordinary care. 

Definitions and index of defini- 
tions. 

“Depositary bank”; “intermedi- 
Anvabanik +) scOllectingamban ker 
“payor bank”; “presenting 
bank”; “remitting bank.” 

Separate office of a bank. 

Time of receipt of items. 

Delays. 

Process of posting. 


25-4-104. 


25-4-105. 


4-106. 
4-107. 
4-108. 
4-109. 


Part 


5- 
5S 
5- 
5- 


wonvnww 


2. Collection of Items: Deposi- 


tary and Collecting Banks. 


25-4-201. Presumption and _ duration of 
agency status of collecting 
banks and provisional status 
of credits; applicability of 
article; item indorsed “pay 
any bank.” 

. Responsibility for _ collection; 
when action seasonable. 

. Effect of instructions. 

. Methods of sending and present- 
ing; sending direct to payor 
bank. 

Supplying missing indorsement: 
no notice from prior indorse- 
ment. 

. Transfer between banks. 

7. Warranties of customer and col- 
lecting bank on transfer or 
presentment of items; time for 
claims. 

Security interest of collecting 
bank in items, accompanying 
documents and proceeds. 

. When bank gives value for pur- 

poses of holder in due course. 

. Presentment by notice of item 
not payable by, through or at 
a bank; liability of secondary 
parties. 

Media of remittance; provi- 
sional and final settlement in 
remittance cases. 

Right of charge-back or refund. 

Final payment of item by payor 
bank; when provisional debits 
and credits become final; when 
certain credits become avail- 
able for withdrawal. 

. Insolvency and preference. 


25-4-205. 


25-4-208. 


25-4-211. 


25- 4-212. 
25-4 -213. 
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Part 3. Collection of Items: Payor Banks. 

Sec. 

25-4-301. Deferred posting; recovery of 
payment by return of items; 
time of dishonor. 

25-4-302. Payor bank’s responsibility for 
late return of item. 

25-4-303. When items subject to notice, 
stop-order, legal process or 
setoff; order in which items 
may be charged or certified. 


Part 4. Relationship Between Payor 
Bank and Its Customer. 


When bank may charge custom- 
er’s account. 

Bank’s liability to customer 
wrongful dishonor. 

Customer’s right to stop pay- 
ment; burden of proof of loss. 

Bank not obligated to pay check 
more than six months old. 

Death or incompetence of cus- 
tomer. 

Customer’s duty to discover and 
report unauthorized signature 
or alteration. 

Payor bank’s right to subroga- 
tion on improper payment. 


25-4-401. 
25-4-402. tor 
25-4-403. 
25-4-404. 
25-4-405. 


25-4-406. 


25-4-407. 


Part 5. Collection of Documentary 


Drahtse 


25-4-501. Handling of documentary drafts; 
duty to send for presentment 
and to notify customer of dis- 
honor. 

25-4-502. Presentment of “on arrival” 
drafts. 

25-4-503. Responsibility of presenting bank 
for documents and goods; re- 
port of reasons for dishonor; 
referee in case of need. 

25-4-504. Privilege of presenting bank to 
deal with goods; security in- 
terest for expenses. 

Article 5. 
Letters of Credit. 

25-5-101. Short title. 

25-5-102. Scope. 

25-5-103. Definitions. 

25-5-104. Formal requirements; signing. 

25-5-105. Consideration. 

25-5-106. Time and effect of establishment 
of credit. 

25-5-107. Advice of credit; confirmation; 
error in statement of terms. 

25-5-108. “Notation credit”; exhaustion of 
credit. 

25-5-109. Issuer’s obligation to its custo- 
mer. 
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Sec. 

25-5-110. Availability of credit in portions; 
presenter’s reservation of lien 
or claim. 

25-5-111. Warranties on transfer and pre- 
sentment. 

25-5-112. Time allowed for honor or re- 
jection; withholding honor or 
rejection by consent; “pre- 
senter.” 

25-5-113. Indemnities. 

25-5-114. Issuer’s duty and privilege to 
honor; right to  reimburse- 
ment. 

25-5-115. Remedy for improper dishonor 
or anticipatory repudiation. 

25-5-116. Transfer and assignment. 

25-5-117. Insolvency of bank holding 
funds for documentary credit. 

Article 6. 
Bulk Transfers. 

25-6-101. Short title. 

25-6-102. ‘Bulk transfers’; transfers of 
equipment; enterprises sub- 
ject to this article; bulk trans- 
fers subject to this article. 

25-6-103. Transfers excepted from _ this 
article. 

25-6-104. Schedule of property, list of 
creditors. 

25-6-105. Notice to creditors. 

25-6-106. Application of the proceeds. 

25-6-107. The notice. 

25-6-108. Auction sales; “auctioneer.” 

25-6-109. What creditors protected; cred- 
it for payment to particular 
creditors. 

25 6-110. Subsequent transfers. 

25-6-111. Limitation of actions and levies. 


Article 7. 


Warehouse Receipts, Bills of Lading 
and Other Documents of Title. 


Part 1. General. 


25-7-101. Short title. 

25-7-102. Definitions and index of defini- 
tions. 

25-7-103. Relation of article to treaty, 
statute, tariff, classification or 
regulation. 

25-7-104. Negotiable and  nonnegotiable 
warehouse receipt bill of lad- 
ing or other document of title 

25-7-105. Construction against negative 
implication. 

Part 2. Warehouse Receipts: Special 


Provisions. 


25-7-201. Who may issue a warehouse re- 
ceipt; storage under govern- 
ment bond. 


1 Dea Gs 
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Sec 

25-7-202. Form of warehouse receipt; es- 
sential terms; optiona] terms. 

25-7-203. Liability for non-receipt or mis- 
description. 

25-7-204. Duty of care; contractual limi- 
tation of warehouseman’s lia- 
bility. 

25-7-205. Title under warehouse receipt 
defeated in certain cases. 

25-7-206. Termination of storage at ware- 
houseman’s option. 

25-7-207. Goods must be kept separate; 
fungible goods. 

25-7-208. Altered warehouse receipts. 

25-7-209. Lien of warehouseman. 

25-7-210. Enforcement of warehouseman’s 
lien. 

Part 3. Bills of Lading: Special 
Provisions. 
25-7-301. Liability for non-receipt or mis- 


description; “‘said to contain”; 
eshippemsm load —and count”; 
improper handling. 

Through bills of 
similar documents. 

Diversion; reconsignment; 
change of instructions. 

Bills of lading in a set. 

Destination bills. 

Altered bills of lading. 

Lien of carrier. 

Enforcement of carrier’s lien. 

Duty of care; contractual lim- 
itation of carrier’s liability. 


Part 4. Warehouse Receipts and Bills 
of Lading: General Obligations. 


25-7-401. Irregularities in issue of receipt 
or bill or conduct of issuer. 
-7-402. Duplicate receipt or bill; over- 
issue. 
25-7-403. Obligation of warehouseman or 
carrier to deliver; excuse. 
25-7-404. No liability for good faith de- 
livery pursuant to receipt or 
bill. 


Part 5. Warehouse Receipts and 
Bills of Lading: Negotiation 
and Transfer. 


25-7-302. lading and 


25-7-303. 


25-7-304. 
25-7-305. 
25-7-306. 
25-7-307. 
25-7-308. 
25-7-309. 


2 


5 


25-7-501. Form of negotiation and require- 
ments of “due negotiation.” 

25-7-502. Rights acquired by due negotia- 
tion. 

25-7-503. Document of title to goods de- 
feated in certain cases. 

25-7-504. Rights acquired in the absence 
of due negotiation; effect of 
diversion; seller's stoppage of 
delivery. 

25-7-505. Indorser not a guarantor for 


other parties. 
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Sec. 

25-7-506. Delivery without indorsement; 
right to compel indorsement. 

25-7-507. Warranties on negotiation or 
transfer of receipt or bill. 

25-7-508. Warranties of collecting bank 
as to documents. 

25-7-509. Receipt or bill; when adequate 
compliance with commercial 
contract. 


Part 6. Warehouse Receipts and Bills 
of Lading: Miscellaneous 
Provisions. 

25-7-601. Lost and missing documents. 

25-7-602. Attachment of goods covered by 
a negotiable document. 

25-7-603. Conflicting claims; interpleader. 


Article 8. 
Investment Securities. 


Part 1. Short Title and General 
Matters. 
25-8-101. Short title. 
25-8-102. Definitions and index of defini- 
tions. 


25-8-103. Issuer’s lien. 

25-8-104. Effect of overissue; ‘“‘overissue.” 

25-8-105. Securities negotiable; presump- 
tions. 

25-8-106. Applicability. 

25-8-107. Securities deliverable, action for 
price. 

Part 2. Issue—lIssuer. 

25-8-201. ‘‘Issuer.” 

25-8-202. Issuer’s responsibility and de- 
fenses; notice of defect or de- 
fense. 

25-8-203. Staleness as notice of defects or 
defenses. 

25-8-204. Effect of issuer’s restrictions on 
transfer. 

25-8-205. Effect of unauthorized signature 
on issue. 

25-8-206. Completion or alteration of in- 
strument. 

25-8-207. Rights of issuer with respect to 


registered owners. 

Effect of signature of authenti- 
cating trustee, registrar or 
transfer agent. 


Part 3. Purchase. 

Rights acquired by _ purchaser; 
“adverse claim’; title acquired 
by bona fide purchaser. 

“Bona fide purchaser.” 

“Broker.” 

Notice to purchuser of adverse 
claims. 
Staleness as 
claims. 


25-8-208. 


25-8-301. 


25-8-302. 
25-8-303. 
25-8-304. 


25-8-305. notice of adverse 


Sec. 

25-8-306. Warranties on presentment and 
transfer. 

25-8-307. Effect of delivery without in- 
dorsement; right to compel 
indorsement. 

25-8-308. Indorsement, how made; special 
indorsement; indorser not a 
guarantor; partial assignment. 

25-8-309. Effect of indorsement without 
delivery. 

25-8-310. Indorsement of security in 
bearer form. 

25-8-311. Effect of unauthorized indorse- 
ment. 

25-8-312. Effect of guaranteeing signature 
or indorsement. 

25-8-313. When delivery to the purchaser 
occurs; purchaser’s broker as 
holder. 

25-8-314. Duty to deliver, when completed. 

25-8-315. Action against purchaser based 
upon wrongful transfer. 

25-8-316. Purchaser’s right to requisites for 
registration of transfer on 
books. 

25-8-317. Attachment or levy upon secu- 
rity. 

25-8-318. No conversion by good faith 
delivery. 

25-8-319. Statute of frauds. 

25-8-320. Transfer or pledge within a cen- 
tral depository system. 

Part 4. Registration. 

25-8-401. Duty of issuer to register trans- 
fer. 

25-8-402. Assurance that indorsements are 
effective. 

25-8-403. Limited duty of inquiry. 

25-8-404. Liability and non-liability for 
registration. 

25-8-405. Lost, destroyed and stolen se- 
curities. 

25-8-406. Duty of authenticating trustee, 


transfer agent or registrar. 


Article 9. 


Secured Transactions; Sales of Accounts, 
Contract Rights and Chattel Paper. 
Part 1. Short Title, Applicability and 

Definitions. 


25-9-101. Short title. 

25-9-102. Policy and scope of article. 

25-9-103. Accounts, contract rights, gen- 
eral intangibles and equipment 
relating to another jurisdic- 
tion; and incoming goods al- 
ready subject to a security in- 
terest. 

25-9-104. Transactions excluded from arti- 
cle. 
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25-9-105. Definitions and index of defini- 
tions. 

25-9-106. Definitions: “Account”; ‘“con- 
tract right”; “general intangi- 
bles.” 

25-9-107. Definitions: “Purchase money 
security interest.” 

25-9-108. When  after-acquired collateral 
not security for antecedent 
debt. 

25-9-109. Classification of goods; “con- 
sumer goods”; “equipment”; 
‘farm products’; “inventory.” 

25-9-110. Sufficiency of description. 

25-9-111. Applicability of bulk transfer 
laws. 

25-9-112. Where collateral is not owned 
by debtor. 

25-9-113. Security interests arising under 
article on sales. 

Part 2. Validity of Security Agree- 
ment and Rights of Parties 
Thereto. 

25-9-201. General validity of security 

agreement. 

25-9-202. Title to collateral immaterial. 

25-9-203. Enforceability of security inter- 
est; proceeds, formal requi- 
sites. 

25-9-204. When security interest attaches; 
after-acquired property; fu- 
ture advances. 

25-9-205. Use or disposition of collateral 
without accounting permissible. 

25-9-206. Agreement not to assert defenses 
against assignee; modification 
of sales warranties where se- 
curity agreement exists. 

25-9-207. Rights and duties when collat- 
eral is in secured party’s pos- 
session. 

25-9-208. Request for statement of ac- 


count or list of collateral. 


Part 3. Rights of Third Parties; Per- 
fected and Unperfected Security 
Interests; Rules of Priority. 


25-9-301. Persons who take priority over 
unperfected security interests; 
“lien creditor.” 

25-9-302. When filing is required to per- 
fect security interest; security 
interests to which filing pro- 
visions of this article do not 


apply. 

25-9-303. When security irterest is per- 
fected; continuity of perfec- 
tion. 

25-9-304. Perfection of security interest in 
instruments, documents, and 


goods covered by documents; 


Sec. 


25-9-305. 


25-9-306. 


25-9-307. 


25-9-308. 


25-9-309., 


25-9-310. 


25-9-311. 


25-9-312. 


25-9-313. 


25-9-314. 
25-9-315. 


25-9-316. 


25-9-317, 


25-9-318. 


25-9-401. 


25-9-402. 


25-9-403. 


25-9-404. 


25-9-405. 


25-9-406. 


25-9-407. 
25-9-408. 


25-9-501. 


25-9-502. 
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perfection by permissive filings 
temporary perfection without 
filing or transfer of posses- 
sion. 

When possession by _ secured 
party perfects security inter- 
est without filing. 

“Proceeds”; secured party’s 
rights on disposition of collat- 
eral. 

Protection of buyers of goods. 

Purchase of chattel paper and 
nonnegotiable instruments. 

Protection of purchasers of 
struments and documents. 

Priority of certain liens arising 
by operation of law. 

Alienability of debtor’s 
judicial process. 

Priorities among conflicting se- 
curity interests in the same 
collateral. 

Priority of security interests in 
fixtures. 

Accessions. 

Priority when goods are com- 
mingled or processed. 

Priority subject to subordina- 
tion. 

Secured party not obligated on 
contract of debtor. 

Defenses against assignee; mod- 
ification of contract after no- 
tification of assignment; term 
prohibiting assignment _inef- 
fective; identification and 
proof of assignment. 


Part 4. Filing. 


Place of filing; erroneous filing; 
remova! of collateral. 

Formal requisites of financing 
statement; amendments. 

What constitutes filing; dura- 
tion of filing; effect of lapsed 
filing; duties of filing officer. 


Termination statement. 
Assignment of security interest; 
duties of filing officer; fees. 


Release of collateral; duties 
filing officer; fees. 

Information from filing officer. 

Recording of financing  state- 
ment and security agreement 
in lieu of filing. 


Part 5. Default. 

Default; procedure when secur- 
ity agreement covers both real 
and personal property. 

Collection rights of secured 
party. 


in- 


rights; 


of 
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Sec. Article 10. 


25-9-503. Secured party’s right to take Effective Date and Repealer. 
possession after default. act 


25-9-504. Secured party’s right to dispose 25-10-101. Effective date. 
of collateral after default; ef- 25-10-102. Specific repealer; provision for 
fect of disposition. transition. 

25-10-103. General repealer. 

25 10-104. Laws not repealed. 

25-10-105. Remedies for secured party 


25-9-505. Compulsory disposition of collat- 
eral; acceptance of the collat- 
eral as discharge of obliga- 


; cumulative. 
ee 25-10-106. Covered transactions not sub- 
25-9-506. Debtor’s right to redeem collat- ject to prior registration stat- 
eral. utes. 
25-9-507. Secured party’s liability for fail- 25-10-107. Excluded transactions subject 
ure to comply with this part. to existing statutes. 


ARTICLE 1. 


General Provisions. 


PART#L: 
SHorT TITLE, CONSTRUCTION, APPLICATION AND SUBJECT MATTER OF THE ACT. 


§ 25-1-101. Short title.—This chapter shall be known and may be cited 
as Uniform Commercial Code. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Each Article of the Code (except this 3—101, 4—101, 5—101, 6—101, 7—101, 
Article and Article 10) may also be cited 8—101 and 9—101. 
by its own short title. See Sections 2—101, 


§ 25-1-102. Purposes; rules of construction; variation by agree- 
ment.—(1) This chapter shall be liberally construed and applied to promote its 
underlying purposes and policies. 

(2) Underlying purposes and policies of this chapter are 

(a) to simplify, clarify and modernize the law governing commercial trans- 
actions ; 

(b) to permit the continued expansion of commercial practices through custom, 
usage and agreement of the parties ; 


(c) to make uniform the law among the various jurisdictions. 


(3) The effect of provisions of this chapter may be varied by agreement, except 
as otherwise provided in this chapter and except that the obligations of good faith, 
diligence, reasonableness and care prescribed by this chapter may not be disclaimed 
by agreement but the parties may by agreement determine the standards by which 
the performance of such obligations is to be measured if such standards are not 
manifestly unreasonable. 


(4) The presence in certain provisions of this chapter of the words “unless 
otherwise agreed” or words of similar import does not imply that the effect of 
other provisions may not be varied by agreement under subsection (3). 


(5) In this chapter unless the context otherwise requires 


(a) words in the singular number include the plural, and in the plural include 
the singular ; 


(b) words of the masculine gender include the feminine and the neuter, and 
when the sense so indicates words of the neuter gender may refer to any gender. 


(1965, c. 700, s. 1.) 
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e 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 74, Uniform Sales Act; Section 57, 
Uniform Warehouse Receipts Act; Sec- 
tion 52, Uniform Bills of Lading Act; 
Section 19, Uniform Stock Transfer Act. 

Changes: Rephrased and new material 
added. 


Purposes of changes: 

1. Subsections (1) and (2) are intended 
to make it clear that: 

This Act is drawn to provide flexibility 
so that, since it is intended to be a semi- 
permanent piece of legislation, it will pro- 
vide its own machinery for expansion of 
commercial practices. It is intended to 
make it possible for the law embodied in 
this Act to be developed by the courts in 
the light of unforeseen and new circum- 
stances and practices. However,’ the 
proper construction of the Act requires 
that its interpretation and application be 
limited to its reason. 

Courts have been careful to keep broad 
acts from being hampered in their effects 
by later acts of limited scope. Pacific Wool 
Growers v. Draper & Co., 158 Or. 1, 73 
P.2d 1391 (1937), and compare Section 
1—104. They have recognized the policies 
embodied in an act as applicable in reason 
to subject-matter which was not expressly 
included in the language of the act, Com- 
mercial Nat. Bank of New Orleans v. 
Canal-Louisiana Bank & Trust Co., 239 
UiS2.520/ 36 9.Ct. #194; e600" L.Ed. 417 
(1916) (bona fide purchase policy of Uni- 
form Warehouse Receipts Act extended to 
case not covered but of equivalent nature). 
They have done the same where reason and 
policy so required, even where the subject- 
matter had been intentionally excluded 
from the act in general. Agar v. Orda. 264 
N.Y. 248, 190 N.E. 479 (1934) (Uniform 
Sales Act change in seller’s remedies ap- 
plied to contract for sale of choses in 
action even though the general coverage of 
that Act was intentionally limited to goods 
“other than things in action.”) They have 
implemented a statutory policy with liberal 
and useful remedies not provided in the 
Statutory text. They have disregarded a 
statutory limitation of remedy where the 
reason of the limitation did not apply. 
Fiterman v. J. N. Johnson & Co., 156 
Minn. 201, 194 N.W. 399 (1923) (require- 
ment of return of the goods as a condition 
to rescission for breach of warranty; also, 
partial rescission allowed). Nothing in this 
Act stands in the way of the continuance 
of such action by the courts. 

The Act should be construed in accord- 
ance with its underlying purposes and poli- 
cies. The text of each section should be 
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read in the light of the purpose and policy 
of the rule or principle in question, as also 
of the Act as a whole, and the applica- 
tion of the language should be construed 
narrowly or broadly, as the case may be, 
in conformity with the purposes and poli- 
cies involved. 


2. Subsection (3) states affirmatively at 
the outset that freedom of contract is a 
principle of the Code: “the effect” of its 
provisions may be varied by “agreement.” 
The meaning of the statute itself must be 
found in its text, including its definitions, 
and in appropriate extrinsic aids; it can- 
not be varied by agreement. But the Code 
seeks to avoid the type of interference 
with evolutionary growth found in Man- 
hattan Co. v. Morgan, 242 N. Y. 38, 150 
N.E. 594 (1926). Thus private parties can- 
not make an instrument negotiable within 
the meaning of Article 3 except as pro- 
vided in Section 3—104; nor can they 
change the meaning of such terms as 
“bona fide purchaser,’ “holder in due 
course,” or “due negotiation,’ as used in 
this Act. But an agreement can change 
the legal consequences which would other- 
wise flow from the provisions of the Act. 
“Agreement” here includes the effect 
given to course of dealing, usage of trade 
and course of performance by Sections 
1—201, 1—205 and 2—208; the effect of an 
agreement on the rights of third parties is 
left to specific provisions of this Act and 
to supplementary principles applicable 
under the next section. The rights of third 
parties under Section 9—301 when a secu- 
rity interest is unperfected, for example. 
cannot be destroyed by a clause in the 
security agreement. 

This principle of freedom of contract 
is subject to specific exceptions found else- 
where in the Act and to the general ex- 
ception stated here. The specific excep- 
tions vary in explicitness: the statute of 
frauds found in Section 2—201, for exam- 
ple, does not explicitly preclude oral waiver 
of the requirement of a writing, but a 
fair reading denies enforcement to such a 
waiver as part of the “contract” made 
unenforceable; Section 9—501(3). on the 
other hand, is quite explicit. Under the 
exception for “the obligations of good 
faith, diligence, reasonableness and care 
prescribed by this Act,” provisions of the 
Act prescribing such obligations are not 
to be disclaimed. However, the section 
also recognizes the prevailing practice of 
having agreements set forth standards by 
which due diligence is measured and explic- 
itly provides that, in the absence of a 
showing that the standards manifestly are 
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unreasonable, the agreement controls. In 
this connection, Section 1—205 incorpo- 
rating into the agreement prior course of 
dealing and usages of trade is of partic- 
ular importance. 

3. Subsection (4) is intended to make it 
clear that, as a matter of drafting, words 
such as “unless otherwise agreed” have 
been used to avoid controversy as to 
whether the subject matter of a particular 
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section does or does not fall within the 
exceptions to subsection (3), but absence 
of such words contains no negative impli- 
cation since under subsection (3) the gen- 
eral and residual rule is that the effect of 
all provisions of the Act may be varied 
by agreement. 

4. Subsection (5) is modelled on 1 
U.S.C. Section 1 and New York General 
Construction Law Sections 22 and 35. 


NORTH CAROLINA COMMENT 


Subsection (1): Some of the uniform 
laws previously adopted are in accord: 
GS 27-3, 55-93. As to the Bulk Sales Law, 
North Carolina followed a strict construc- 
tion. Swift & Co. v. Tempelos, 178 N.C. 
487, 101 S.E. 8 (1919). 

Subsection (2): This is new except as 
to paragraph (c). As to paragraph (c) 


being in accord with prior law, see GS 
27-3, 36-44, 36-50 and 55-93. 

Subsection (3): Generally, one can con- 
tract except where contrary to public pol- 
icy. The idea of this subsection is not ex- 
plicitly set out in previous statutes. 

Subsection (4): This subsection is new. 

Subsection (5): Similar to GS 12-3 (1). 


§ 25-1-103. Supplementary general principles of law applicable.— 


Unless displaced by the particular provisions of this chapter, the principles of law 
and equity, including the law merchant and the law relative to capacity to contract, 
principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, 
bankruptcy, or other validating or invalidating cause shall supplement its pro- 
visions. (1917 ciwd7e82-bOskG. 9.258, 14059 0 194 1 tc.23 937 S50 bo tar ., eset oev Or 
1955;-cMI18/Al psa 1965 Ga 700 7sale) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 2 and 73, Uniform Sales Act; Sec- 
tion 196, Uniform Negotiable Instruments 
Act; Section 56, Uniform Warehouse 
Receipts Act; Section 51, Uniform Bills of 


Lading Act; Section 18, Uniform Stock 
Transfer Act. 
Changes: Rephrased, the reference to 


“estoppel” and “validating” being new. 

Purposes of changes: 

1. While this section indicates the con- 
tinued applicability to commercial con- 
tracts of all supplemental bodies of law 
except insofar as they are explicitly dis- 
placed by this Act, the principle has been 
stated in more detail and the phrasing en- 
larged to make it clear that the “vali- 
dating”, as well as the “invalidating” 
causes referred to in the prior uniform 
statutory provisions, are included here. 
“Validating” as used here in conjunction 
with “invalidating” is not intended as a 
narrow word confined to original valida- 


tion, but extends to cover any factor which 
at any time or in any manner renders or 
helps to render valid any right or transac- 
tion. 

2. The general law of capacity is con- 
tinued by express mention to make clear 
that Section 2 of the old Uniform Sales 
Act (omitted in this Act as stating no 
matter not contained in the general law) 
is also consolidated in the present section. 
Hence, where a statute limits the capacity 
of a non-complying corporation to sue, 
this is equally applicable to contracts of 
sale to which such corporation is a party. 

3. The listing given in this section is 
merely illustrative; no listing could be ex- 
haustive. Nor is the fact that in some sec- 
tions particular circumstances have led to 
express reference to other fields of law in- 
tended at any time to suggest the negation 
of the general application of the principles 
of this section. 


NORTH CAROLINA COMMENT 


This section is similar to provisions in 
a number of prior uniform laws: GS 27-4, 
55-92. 


§ 25-1-104. Construction against implicit repeal.—This chapter being 


a general chapter intended as a unified coverage of its subject matter, no part of it 
shall be deemed to be impliedly repealed by subsequent legislation if such construc- 
tion can reasonably be avoided. (1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: None. uniform codification of permanent character 
Purposes: covering an entire “field” of law, is to be 
To express the policy that no Act regarded as particularly resistant to im- 
which bears evidence of carefully con- plied repeal. See Pacific Wool Growers v. 
sidered permanent regulative intention Draper & Co., 158 Or. 1, 73 P.2d 1391 
should lightly be regarded as impliedly (1937). 
repealed by subsequent legislation. This 
Act, carefully integrated and intended as a 


NORTH CAROLINA COMMENT 


This is new, but is in accord with lan- State Bd. of Agriculture v. White Oak 
guage often used by the court indicating Buckle Drainage Dist., 177 N.C. 222, 98 
it does not favor repeal by implication. S.E. 597 (1919). 


§ 25-1-105. Territorial application of the act; parties’ power to 
choose applicable law.—(1) Except as provided hereafter in this section, when 
a transaction bears a reasonable relation to this State and also to another state or 
nation the parties may agree that the law either of this State or of such other 
state or nation shall govern their rights and duties. Failing such agreement this 
chapter applies to transactions bearing an appropriate relation to this State. 

(2) Where one of the following provisions of this chapter specifies the applicable 
law, that provision governs and a contrary agreement is effective only to the 
extent permitted by the law (including the conflict of laws rules) so specified: 


Rights of creditors against sold goods. § 25-2-402. 
Applicability of the article on bank deposits and collections. § 25-4-102. 
Bulk transfers subject to the article on bulk transfers. § 25-6-102. 
Applicability of the article on investment securities. § 25-8-106. 
Policy and scope of the article on secured transactions. §§ 25-9-102 and 25-9-103. 
C1909 C71 00,-s-al 7) 
OFFICIAL COMMENT 


Prior uniform statutory provision: course the Act applies to any transaction 
None. which takes place in its entirety in a 

Purposes: state which has enacted the Act. But the 

1. Subsection (1) states affirmatively the mere fact that suit is brought in a state 
the right of the parties to a multi-state does not make it appropriate to apply the 
transaction or a transaction involving for- substantive law of that state. Cases where 
eign trade to choose their own law. That a relation to the enacting state is not “ap- 
right is subject to the firm rules stated propriate’ include, for example, those 
in the six sections listed in subsection (2), where the parties have clearly contracted 
and is limited to jurisdictions to which the on the basis of some other law, as where 
transaction bears a “reasonable relation.” the law of the place of contracting and 
In general, the test of “reasonable rela- the law of the place of contemplated per- 
tion” is similar to that laid down by the formance are the same and are contrary 
Supreme Court in Seeman v. Philadelphia to the law under the Code. 
Warehouse Co., 274 U.S. 403, 47 S.Ct. 3. Where a transaction has significant 
626, 71 L. Ed. 1123 (1927). Ordinarily the contacts with a state which has enacted 
law chosen must be that of a jurisdiction the Act and also with other jurisdictions, 
where a significant enough portion of the the question what relation is “appropriate” 
making or performance of the contract is is left to judicial decision. In deciding that 
to occur or occurs. But an agreement as question, the court is not strictly bound 
to choice of law may sometimes take by precedents established in other con- 


effect as a shorthand expression of the in- texts. Thus a conflict-of-laws decision re- 
tent of the parties as to matters governed fusing to apply a purely loca] statute or 
by their agreement, even though the trans- rule of law to a particular multi-state 
action has no significant contact with the transaction may not be valid precedent 
jurisdiction chosen. for refusal to apply the Code in an analo- 


2. Where there is no agreement as to the gous situation. Application of the Code in 
governing law, the Act is applicable to such circumstances may be justified by 
any transaction having an “appropriate” its comprehensiveness, by the policy of 
relation to any state which enacts it. Of uniformity, and by the fact that it is in 
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large part a reformulation and restatement 
of the law merchant and of the under- 
standing of a business community which 
transcends state and cven national bound- 
aries. Compare Global Commerce Corp. 
v. Clark-Babbitt Industries, Inc., 239 F.2d 
W160 1 Ome (Sd Cinamel956) 9 ln particular 
where a transaction is governed in large 
part by the Code, application of another 
law to some detail of performance be- 
cause of an accident of geography may 
violate the commercial understanding of 
the parties. 

4. The Act does not attempt to pre- 
scribe choice-of-law rules for states which 
do not enact it, but this section does not 
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prevent application of the Act in a court 
of such a state. Common-law choice of 
law often rests on policies of giving effect 
to agreements and of uniformity of result 
regardless of where suit is brought. To the 
extent that such policies prevail, the rele- 
vant considerations are similar in such a 
court to those outlined above. 

5. Subsection (2) spells out essential 
limitations on the parties’ right to choose 
the applicable law. Especially in Article 9 
parties taking a security interest or asked 
to extend credit which may be subject to 
a security interest must have sure ways to 
find out whether and where to file and 
where to look for possible existing filings. 


NORTH CAROLINA COMMENT 


Subsection (1) is one of the most im- 
portant preliminary sections of the Off- 
cial Uniform Commercial Code. It is be- 
lieved that is modifies our conflict of laws 
rules. Our court has had a tendency to 
use rigid rules in this area. See W. H. 
Morris & Sons v. Hockaday, 94 N.C. 286 
(1886); Bundy v. Commerical Credit Co., 
200 N.C. 511, 157 S.E. 860 (1931). The sec- 
ond sentence provides that where there is 
no agreement as to the law that will 
govern, and where there is sufficient rela- 
tion to North Carolina, North Carolina 
law will be used. This may be a modifica- 
tion of prior law. See Roomy v. Allstate 


Insan Come 25 OreN: Cao lene Como ee AoC mes hir 
(1961) 3 Davisi-vee ColemanmsseN: G.3003 
(1850). 

Subsection (2): The specific conflict of 
laws rule set out in this section is new. 
This subsection states a second limitation 
upon the general right to select the law 
governing a transaction. The rationale of 
all five of the exceptions set forth is two- 
fold: (1) The necessity of certainty as to 
the applicable law exists in the five in- 
stances and (2) the inalienability by the 
contracting parties of rights of third par- 
ties, generally creditors, under local law. 


§ 25-1-106. Remedies to be liberally administered.— (1) The remedies 
provided by this chapter shall be liberally administered to the end that the 
aggrieved party may be put in as good a position as if the other party had fully 
performed but neither consequential or special nor penal damages may be had 
except as specifically provided in this chapter or by other rule of law. 

(2) Any right or obligation declared by this chapter is enforceable by action 
unless the provision declaring it specifies a different and limited effect. (1965, c. 


700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- 
section (1)—none; Subsection (2)—Sec- 
tion 72, Uniform Sales Act. 

Changes: Reworded. 

Purposes of changes and new matter: 
Subsection (1) is intended to effect three 
things: 

1. First, to negate the unduly narrow or 
technical interpretation of some remedial 
provisions of prior legislation by providing 
that the remedies in this Act are to be 
liberally administered to the end stated in 
the section. Second, to make it clear that 
compensatory damages are limited to 
compensation. They do not include conse- 
quential or special damages, or penal 
damages; and the Act elsewhere makes it 
clear that damages must be minimized. 
Cf. Sections 1—203, 2—706(1), and 2— 


hes) 


bo 


712(2). The third purpose of subsection 
(1) is to reject any doctrine that damages 
must be calculable with mathematical 
accuracy. Compensatory damages are often 
at best approximate: they have to be 
proved with whatever definiteness and ac- 
curacy the facts permit, but no more. Cf. 
Section 2—204(3). 

2. Under subsection (2) any right or 
obligation described in this Act is enforce- 
able by court action, even though no 
remedy may be expressly provided, un- 
less a particular provision specifies a dif- 
ferent and limited effect. Whether specific 
performance or other equitable relief is 
available is determined not by this section 
but by specific provisions and by supple- 
mentary principles. Cf. Sections 1—103, 
2—7 16. 
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7) 


3. “Consequential” or “special’’ damages 
and “penal” damages are not defined in 
terms in the Code, but are used in the 
sense given them by the leading cases on 
the subject. 

Cross_ references: 
1—203, 2—204(3), 
712(2) and 2—716. 


Sections 1—103, 
$701.5 2—7061.1),. o— 
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Definitional cross references: 


“Action”. Section 1—201. 
“Aggrieved party’. Section 1—201. 
“Party”. Section 1—201. 
“Remedy”. Section 1—201. 
“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) is new. However, it is 
similar to a general statement of damages. 
See Restatement, Contracts §§ 328-45 
(1932). 


is new. 


Subsection (2) 


§ 25-1-107. Waiver or renunciation of claim or right after breach. 





Any claim or right arising out of an alleged breach can be discharged in whole 


or in part without consideration by a written waiver or renunciation signed and 
delivered by the aggrieved party. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Com- 
pare Section 1, Uniform Written Obliga- 


tions Act; Sections 119(3), 120(2) and 
122, Uniform Negotiable Instruments Law. 
Purposes: 

This section makes consideration un- 


necessary to the effective renunciation or 
waiver of rights or claims arising out of 
an alleged breach of a commercial] con- 
tract where such renunciation is in writing 
and signed and delivered by the aggrieved 
party. Its provisions, however, must be 
read in conjunction with the section im- 
posing an obligation of good faith. (Sec- 
tion 1—203). There may, of course. also 
be an oral renunciation or waiver sus- 


tained by consideration but subject to 
Statute of Frauds provisions and to the 
section of Article 2 on Sales dealing with 
the modification of signed writings (Sec- 
tion 2—209). As is made express in the 
latter section this Act fully recognizes the 
effectiveness of waiver and estoppel. 

Cross references: 

Sections 1—203, 2—201 and 2—209. And 
see Section 2—719. 

Definitiona] cross references: 

“Agerieved party”. Section 1—201. 


“Rights”. Section 1—201. 
“Signed”. Section 1—201. 
“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section modifies prior law. Mitch- 
all Si SEivavee al NMC ay TGR Eoy We 
cept to the extent that GS 1-540, which 
modifies the consideration requirement to 
some extent, allows a release without con- 


sideration, this is new. The language would 
not seem to apply to a release “where an 
agreement is made and accepted for a less 
amount than that demanded or claimed 


”? 


§ 25-1-108. Severability.—If any provision or clause of this chapter or 
application thereof to any person or circumstances is held invalid, such invalidity 
shall not affect other provisions or applications of the chapter which can be given 
effect without the invalid provision or application, and to this end the provisions 
of this chapter are declared to be severable. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


This is the model severability section 
recommended by the National Conference 
of Commissioners on Uniform State Laws 
for inclusion in all acts of extensive scope. 


Definitional cross reference: 
“Person”. Section 1—201. 


§ 25-1-109. Section captions.—Section captions are parts of this chapter. 


(1965, c. 700, s. 1.) 


73 


§ 25-1-201 Cu. 25. Untrorm CoMMERCIAL CoDE § 25-1-201 


OFFICIAL COMMENT 
Prior uniform statutory provision: that section captions are a part of the text 
None. of this Act and not mere surplusage. 
Purposes: 
To make explicit in all jurisdictions 


NORTH CAROLINA COMMENT 
This section is contrary to prior law. 


Sims v. Charlotte Liberty Mut. Ins. Co., 
257 N.C. 32, 125 S.E.2d 326 (1962). 


PAR TZ: 
GENERAL DEFINITIONS AND PRINCIPLES OF INTERPRETATION. 


§ 25-1-201. General definitions.—Subject to additional definitions con- 
tained in the subsequent articles of this chapter which are applicable to specific ar- 
ticles or parts thereof, and unless the context otherwise requires, in this chapter: 

(1) “Action” in the sense of a judicial proceeding includes recoupment, coun- 
terclaim, set-off, suit in equity and any other proceedings in which rights are deter- 
mined. 

(2) “Aggrieved party” means a party entitled to resort to a remedy. 


(3) “Agreement” means the bargain of the parties in fact as found in their lan- 
guage or by implication from other circumstances including course of dealing or 
usage of trade or course of performance as provided in this chapter (§§ 25-1-205 
and 25-2-208). Whether an agreement has legal consequences is determined by 
the provisions of this chapter, if applicable ; otherwise by the law of contracts (§ 25- 
1-103). (Compare ‘“‘Contract.”) 

(4) “Bank” means any person engaged in the business of banking. 

(5) “Bearer” means the person in possession of an instrument, document of ti- 
tle, or security payable to bearer or indorsed in blank. 

(6) “Bill of lading” means a document evidencing the receipt of goods for ship- 
ment issued by a person engaged in the business of transporting or forwarding 
goods, and includes an airbill. “Airbill’” means a document serving for air transpor- 
tation as a bill of lading does for marine or rail transportation, and includes an air 
consignment note or air waybill. 

(7) “Branch” includes a separately incorporated foreign branch of a bank. 

(8) “Burden of establishing a fact”? means the burden of persuading the triers of 
fact that the existence of the fact is more probable than its nonexistence. 

(9) “Buyer in ordinary course of business” means a person who in good faith 
and without knowledge that the sale to him is in violation of the ownership rights 
or security interest of a third party in the goods buys in ordinary course from a 
person in the business of selling goods of that kind but does not include a pawn- 
broker, “Buying” may be for cash or by exchange of other property or on secured 
or unsecured credit and includes receiving goods or documents of title under a pre- 
existing contract for sale but does not include a transfer in bulk or as security for 
or in total or partial satisfaction of a money debt. 

(10) “Conspicuous”: A term or clause is conspicuous when it is so written 
that a reasonable person against whom it is to operate ought to have noticed it. A 
printed heading in capitals (as: NONNEGOTIABLE Bit oF LADING) is conspicuous. 
Language in the body of a form is “conspicuous” if it is in larger or other contrast- 
ing type or color. But in a telegram any stated term is “conspicuous.” Whether a 
term or clause is “conspicuous” or not is for decision by the court. 

(11) “Contract” means the total legal obligation which results from the parties’ 
agreement as affected by this chapter and any other applicable rules of law. (Com- 
pare “Agreement.” ) 

(12) “Creditor” includes a general creditor, a secured creditor, a lien creditor 
and any representative of creditors, including an assignee for the benefit of credi- 


74 


§ 25-1-201 Cu. 25. UNiIrorm CoMMERCIAL CoDE § 25-1-201 


tors, a trustee in bankruptcy, a receiver in equity and an executor or administrator 
of an insolvent debtor’s or assignor’s estate. 

(13) “Defendant” includes a person in the position of defendant in a cross 
action or counterclaim. 

(14) “Delivery” with respect to instruments, documents of title, chattel paper 
or securities means voluntary transfer of possession. 

(15) “Document of title” includes bill of lading, dock warrant, dock receipt, 
warehouse receipt or order for the delivery of goods, and also any other document 
which in the regular course of business or financing is treated as adequately evi- 
dencing that the person in possession of it is entitled to receive, hold and dispose of 
the document and the goods it covers. To be a document of title a document must 
purport to be issued by or addressed to a bailee and purport to cover goods in the 
bailee’s possession which are either identified or are fungible portions of an identi- 
fied mass. 

(16) ‘‘Fault” means wrongful act, omission or breach. 

(17) ‘‘Fungible” with respect to goods or securities means goods or securities of 
which any unit is, by nature or usage of trade, the equivalent of any other like unit. 
Goods which are not fungible shall be deemed fungible for the purposes of this 
chapter to the extent that under a particular agreement or document unlike units 
are treated as equivalents. 

(18) “Genuine” means free of forgery or counterfeiting. 

(19) “Good faith’ means honesty in fact in the conduct or transaction con- 
cerned. 

(20) “Holder” means a person who is in possession of a document of title or an 
instrument or an investment security drawn, issued or indorsed to him or to his 
order or to bearer or in blank. 

(21) To “honor” is to pay or to accept and pay, or where a credit so engages to 
purchase or discount a draft complying with the terms of the credit. 

(22) “Insolvency proceedings” includes any assignment for the benefit of credi- 
tors or other proceedings intended to liquidate or rehabilitate the estate of the per- 
son involved. 

(23) A person is “insolvent” who either has ceased to pay his debts in the ordi- 
nary course of business or cannot pay his debts as they become due or is insolvent 
within the meaning of the Federal Bankruptcy Law. 

(24) “Money” means a medium of exchange authorized or adopted by a domes- 
tic or foreign government as a part of its currency. 

(25) A person has “notice” of a fact when 

(a) he has actual knowledge of it ; or 

(b) he has received a notice or notification of it; or 

(c) from all the facts and circumstances known to him at the time in question he 
has reason to know that it exists. 


A person “knows” or has “knowledge” of a fact when he has actual knowledge 
of it. “Discover” or “learn” or a word or phrase of similar import refers to knowl- 
edge rather than to reason to know. The time and circumstances under which a 
notice or notification may cease to be effective are not determined by this chapter. 

(26) A person “notifies” or “gives” a notice or notification to another by taking 
such steps as may be reasonably required to inform the other in ordinary course 
whether or not such other actually comes to know of it. A person “receives” a no- 
tice or notification when 

(a) it comes to his attention ; or 

(b) it is duly delivered at the place of business through which the contract was 
made or at any other place held out by him as the place for receipt of such com- 
munications. 

(27) Notice, knowledge or a notice or notification received by an organization is 
effective for a particular transaction from the time when it is brought to the atten- 
tion of the individual conducting that transaction, and in any event from the time 
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when it would have been brought to his attention if the organization had exercised 
due diligence. An organization exercises due diligence if it maintains reasonable 
routines for communicating significant information to the person conducting the 
transaction and there is reasonable compliance with the routines. Due diligence 
does not require an individual acting for the organization to communicate informa- 
tion unless such communication is part of his regular duties or unless he has reason 
to know of the transaction and that the transaction would be materially affected by 
the information. 

(28) “Organization” includes a corporation, government or governmental sub- 
division or agency, business trust, estate, trust, partnership or association, two or 
more persons having a joint or common property interest, or any other legal or 
commercial entity. 

(29) “Party,” as distinct from “third party,” means a person who has engaged 
in a transaction or made an agreement within this chapter. 

(30) “Person” includes an individual or an organization (See § 25-1-102). 

(31) “Presumption” or “presumed” means that the trier of fact must find the 
existence of the fact presumed unless and until evidence is introduced which would 
support a finding of its nonexistence. 

(32) ‘Purchase’ includes taking by sale, discount, negotiation, mortgage, 
pledge, lien, issue or re-issue, gift or any other voluntary transaction creating an 
interest in property. 

(33) “Purchaser” means a person who takes by purchase. 

(34) “Remedy” means any remediai right to which an aggrieved party is enti- 
tled with or without resort to a tribunal. 

(35) “Representative” includes an agent, an officer of a corporation or associa- 
tion, and a trustee, executor or administrator of an estate, or any other person em- 
powered to act for another. 

(36) “Rights” includes remedies. 

(37) ‘Security interest’? means an interest in personal property or fixtures 
which secures payment or performance of an obligation. The retention or reserva- 
tion of title by a seller of goods notwithstanding shipment or delivery to the buyer 
(§ 25-2-401) is limited in effect to a reservation of a ‘‘security interest.” The term 
also includes any interest of a buyer of accounts, chattel paper, or contract rights 
which is subject to article 9. The special property interest of a buyer of goods on 
identification of such goods to a contract for sale under § 25-2-401 is not a “security 
interest,” but a buyer may also acquire a “‘security interest” by complying with 
article 9. Unless a lease or consignment is intended as security, reservation of title 
thereunder is not a “security interest’’ but a consignment is in any event subject to 
the provisions on consignment sales (§ 25-2-326). Whether a lease is intended as 
security is to be determined by the facts of each case; however, (a) the inclusion of 
an option to purchase does not of itself make the lease one intended for security, 
and (b) an agreement that upon compliance with the terms of the lease the lessee 
shall become or has the option to become the owner of the property for no addi- 
tional consideration or for a nominal consideration does make the lease one in- 
tended for security. 

(38) “Send” in connection with any writing or notice means to deposit in the 
mail] or deliver for transmission by any other usual means of communication with 
postage or cost of transmission provided for and properly addressed and in the case 
of an instrument to an address specified thereon or otherwise agreed, or if there be 
none to any address reasonable under the circumstances. The receipt of any writ- 
ing or notice within the time at which it would have arrived if properly sent has the 
effect of a proper sending. 

(39) “Signed” includes any symbol executed or adopted by a party with present 
intention to authenticate a writing. 

(40) “Surety” includes guarantor. 

(41) “Telegram” includes a message transmitted by radio, teletype, cable, any 
mechanical method of transmission, or the like. 
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(42) “Term” means that portion of an agreement which relates to a particular 
matter. 

(43) “Unauthorized” signature or indorsement means one made without actual, 
implied or apparent authority and includes a forgery. 

(44) “Value.” Except as otherwise provided with respect to negotiable instru- 
ments and bank collections (§§ 25-3-303, 25-4-208 and 25-4-209) a person gives 
“value” for rights if he acquires them 

(a) in return for a binding commitment to extend credit or for the extension of 
immediately available credit whether or not drawn upon and whether or not a 
charge-back is provided for in the event of difficulties in collection ; or 

(b) as security for or in total or partial satisfaction of a pre-existing claim ; or 

(c) by accepting delivery pursuant to a pre-existing contract for purchase ; or 

(d) generally, in return for any consideration sufficient to support a simple con- 
tract. 

(45) ‘Warehouse receipt” means a receipt issued by a person engaged in the 
business of storing goods for hire. 

(46) “Written” or “writing” includes printing, typewriting or any other inten- 
tional reduction to tangible form. (1899, c. 733, ss. 25, 56, 191; Rev., ss. 2173, 
me eet Ua lot Pees eS) 4309 osn 1 OI Oy om OpmEss.slyalUsd2 1423 C..290: 
C. S., ss. 280, 283, 292, 314, 2976, 3005, 3037, 4037, 4044, 4046; 1941, c. 353, s. 
GeteeINL AS Ds U2, 19S 4 Cross ae? 1961 e074 a) 9656: 0/00msii lz) 


OFFICIAL COMMENT 


Prior uniform statutory provision, Section 2—403 and in the Article on Se- 
changes and new matter: cured Transactions (Article 9). 

1. “Action”. See similar definitions in 10. “Conspicuous”. New. This is intended 
Section 191, Uniform Negotiable Instru- to indicate some of the methods of making 
ments Law; Section 76, Uniform Sales a term attention-calling. But the test is 
Act; Section 58, Uniform Warehouse Re- whether attention can reasonably be ex- 
ceipts Act; Section 53, Uniform Sills of pected to be called to it. 


Lading Act. The definition has been re- 11. “Contract”. New. But see Sections 3 
phrased and enlarged. and 71, Uniform Sales Act. 

2. “Aggrieved party”. New. 12. “Creditor”. New. 

3. “Agreement”. New. As used in this 13. “Defendant”. From Section 76, Uni- 
Act the word is intended to include full form Sales Act. Rephrased. 
recognition of usage of trade, course of 14. “Delivery”. Section 76, Uniform 


dealing, course of performance and the Sales Act, Section 191, Uniform Nego- 
surrounding circumstances as_ effective tiable Instruments Law, Section 58, Uni- 
parts thereof, and of any agreement per- form Warehouse Receipts Act and Section 
mitted under the provisions of this Act to 53, Uniform Bills of Lading Act. 


displace a stated rule of law. 15. “Document of title’. From Section 
4. “Bank”. See Section 191, Uniform 76, Uniform Sales Act, but rephrased to 
Negotiable Instruments Law. eliminate certain ambiguities. Thus, by 


5. “Bearer”. From Section 191, Uniform making it explicit that the obligation or 
Negotiable Instruments Law. The prior designation of a third party as “bailee” is 
definition has been broadened. essential to a document of title, this defini- 

6. “Bill of Lading”. See similar defini- tion clearly rejects any such result 
tions in Section 1, Uniform Bills of Lading as obtained in Hixson v. Ward, 254 III. 
Act. The definition has been enlarged to App. 505 (1929), which treated a condi- 
include freight forwarders’ bills and bills tional sales contract as a document of 
issued by contract carriers as well as those title. Also the definition is left open so 
issued by common carriers. The definition that new types of documents may be in- 
of airbill is new. cluded. It is unforeseeable what documents 

7. “Branch”. New. may one day serve the essentiaJ] purpose 

8. “Burden of establishing a fact”. New. now filled by warehouse receipts and bills 

9. “Buyer in ordinary course of busi- of lading. Truck transport nas already 
ness”. From Section 1, Uniforia Trusts Re- opened up problems which do not fit the 
ceipts Act. The definition has been ex- patterns of practice resting upon the as- 
panded to make clear the type of person sumption that a draft can move through 
protected. Its major significance lies in banking channels faster than the goods 
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themselves can reach their destination. 
There lie ahead air transport and such 
probabilities as teletype transmission of 
what may some day be regarded commer- 
cially as “Documents of Title’. The defini- 
tion is stated in terms of the function of 
the documents with the intention that any 
document which gains commercial recog- 
nition as accomplishing the desired result 
shall be included within its scope. Fungible 
goods are adequately identified within the 
language of the definition by identification 
of the mass of which they are a part. 

Dock warrants were within the Sales 
Act definition of document of title ap- 
parently for the purpose of recognizing a 
valid tender by means of such paper. In 
current commercial practice a dock war- 
rant or receipt is a kind of interim certifi- 
cate issued by steamship companies upon 
delivery of the goods at the dock, entitling 
a designated person to have issued to him 
at the company’s office a bill of lading. 
The receipt itself is invariably nonnego- 
tiable in form although it may indicate 
that a negotiable bill is to be forthcoming. 
Such a document is not within the general 
compass of the definition, although trade 
usage may in some cases entitle such paper 
to be treated as a document of title. If the 
dock receipt actually represents a storage 
obligation undertaken by the shipping com- 
pany, then it is a warehouse receipt within 
this section regardless of the name given 
to the instrument. 

The goods must be “described”, but the 
description may be by marks or labels 
and may be qualified in such a way as to 
disclaim personal knowledge of the issuer 
regarding contents or condition. However, 
baggage and parcel checks and similar 
“tokens” of storage which identify stored 
goods only as those received in exchange 
for the token are not covered by this Ar- 
ticle. 

The definition is broad enough to in- 
clude an airway bill. 

16. “Fault”. From Section 76, Uniform 
Sales Act. 

17. “Fungible”. See Sections 5, 6 and 76, 
Uniform Sales Act; Section 58, Uniform 
Warehouse Receipts Act. Fungibility of 
goods “by agreement” has been added for 
clarity and accuracy. As to securities, see 
Section 8—107 and Comment. 

18. “Genuine”. New. 

19. “Good faith’. See Section 76(2), 
Uniform Sales Act; Section 58(2), Uniform 
Warehouse Receipts Act; Section 53(2), 
Uniform Bills of Lading Act; Section 
22(2), Uniform Stock Transfer Act. “Good 
faith”, whenever it is used in the Code, 
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means at least what is here stated. In cer- 
tain Articles, by specific provision, addi- 
tional requirements are made applicable. 
See, e. g., Secs. 2—103(1) (b), 7—404. To 
illustrate, in the Article on Sales, Section 
2—103, good faith is expressly defined as 
including in the case of a merchant ob- 
servance of reasonable commercial stan- 
dards of fair dealing in the trade, so that 
throughout that Article wherever a mer- 
chant appears in the case an inquiry into 
his observance of such standards is neces- 
sary to determine his good faith. 


20. “Holder”. See similar definitions in 
Section 191, Uniform Negotiable Instru- 
ments Law; Section 58, Uniform Ware- 
house Receipts Act; Section 53, Uniform 
Bills of Lading Act. 

21. “Honor”. New. 

22. “Insolvency proceedings”. New. 

23. “Insolvent”. Section 76(3), Uniform 
Sales Act. The three tests of insolvency— 
“ceased to pay his debts in the ordinary 
course of business,” “cannot pay his debts 
as they become due,” and “insolvent with- 
in the meaning of the federal bankruptcy 
law’’—are expressly set up as alternative 
tests and must be approached from a com- 
mercial standpoint. 


24. “Money”. Section 6(5), Uniform 
Negotiable Instruments Law. The test 
adopted is that of sanction of government, 
whether by authorization before issue or 
adoption afterward, which recognizes the 
circulating medium as a part of the official 
currency of that government. The narrow 
view that money is limited to legal tender 
is rejected. 


25. “Notice”. New. Compare N.I.L. Sec. 

56. Under the definition a person has no- 
tice when he has received a notification of 
the fact in question. But by the last sen- 
tence the act leaves open the time and cir- 
cumstances under which notice or notifica- 
tion may cease to be effective. Therefore 
such cases as Graham v. White-Phillips 
Co, 296 U, S. 27, 56.S:.. Ct. 31 ySdcLeehd. 
20 (1935). are not overruled. 


26. “Notifies”. New. This is the word 
used when the essential fact is the proper 
dispatch of the notice, not its receipt. 
Compare “Send”. When the essential fact 
is the other party’s receipt of the notice, 
that is stated. The second sentence states 
when a notification is received. 


27. New. This makes clear that reason 
to know, knowledge, or a notification, al- 
though “received” for instance by a clerk 
in Department A of an organization, is 
effective for a transaction conducted in 
Department B only from the time when it 
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was or should have been communicated to 
the individual conducting that transaction. 

28. “Organization”. This is the definition 
of every type of entity or association, ex- 
cluding an individual, acting as such. Defi- 
nitions of “person” were included in Sec- 
tion 191, Uniform Negotiable Instruments 
Law; Section 76, Uniform Sales Act; Sec- 
tion 58, Uniform Warehouse Receipts Act; 
Section 53, Uniform Bills of Lading Act; 
Section 22, Uniform Stock Transfer Act; 
Section 1, Uniform Trust Receipts Act. 
The definition of “organization” given 
here includes a number of entities or 
associations not specifically mentioned in 
prior definition of “person’’, namely, gov- 
ernment, governmental subdivision or 
agency, business trust, trust and estate. 

29. “Party”. New. Mention of a party 
includes, of course, a person acting through 
an agent. However, where an agent comes 
into opposition or conirast to his principal, 
particular account is taken of that situation. 


30. “Person”. See Comment to definition 
of “Organization”. The reference to Sec- 
tion 1—102 is to subsection (5) of that 
section. 


31. “Presumption”. New. 


32. “Purchase”. Section 58, Uniform 
Warehouse Receipts Act; Section 76, Uni- 
form Sales Act; Section 53, Uniform Bills 
of Lading Act; Section 22, Uniform Stock 
Transfer Act; Section 1, Uniform Trust 
Receipts Act. Rephrased. 


33. “Purchaser”. Section 58, Uniform 
Warehouse Receipts Act; Section 76, Uni- 
form Sales Act; Section 53, Uniform Bills 
of Lading Act; Section 22, Uniform Stock 
Transfer Act; Section 1, Uniform Trust 
Receipts Act. Rephrased. 


34. “Remedy” New. The purpose is to 
make it clear that both remedy and rights 
(as defined) include those remedial rights 
of “self help’ which are among the most 
important bodies of rights under this Act, 
remedial rights being those to which an 
aggrieved party can resort on his own 
motion. 


35. “Representative”. New. 


36. “Rights”. New. See Comment to 
“Remedy”. 
37. “Security Interest”. See Section 1, 


Uniform Trust Receipts Act. The present 
definition is elaborated. in view especially 
of the complete coverage of the subject in 
Article 9. Notice that in view of the Ar- 
ticle the term includes the interest of cer- 
tain outright buyers of certain kinds of 
property. The last two sentences give 
guidance on the question whether reserva- 
tion of title under a particular lease of 
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personal property is or is not a security 
interest. 

38. “Send”. New. Compare “notifies”. 

39. “Signed”. New. The inclusion of au- 
thentication in the dennition of “signed” is 
to make clear that as the term is used in 
this Act a complete signature is not neces- 
sary. Authentication may be _ printed, 
stamped or written; it may be by initials 
or by thumbprint. It may be on any part 
of the document and in appropriate cases 
may be found in a billhead or letterhead. 
No catalog of possible authentications can 
be complete and the court must use com- 
mon sense and commercial experience in 
passing upon these matters. The question 
always is whether the symbol was executed 
or adopted by the party with present in- 
tention to authenticate the writing. 

40. “Surety”. New. 

41. “Telegram”. New. 

42. “Term”. New. 

43. “Unauthorized”. New. 


44, “Value”. See Sections 25, 26, 27, 191, 
Uniform Negotiable Instruments Law; 
Section 76, Uniform Sales Act; Section 53, 
Uniform Bills of Lading Act; Section 58, 
Uniform Warehouse Receipts Act; Section 
22(1), Uniform Stock Transfer Act; Sec- 
tion 1, Uniform Trust Receipts Act. All 
the Uniform Acts in the commercial law 
field (except the Uniform Conditional 
Sales Act) have carried definitions of 
“value”. All those definitions provided that 
value was any consideration sufficient to 
support a simple contract, including the 
taking of property in satisfaction of or as 
security for a pre-existing claim. Subsec- 
tions (a), (b) and (d) in substance con- 
tinue the definitions of “value” in the ear- 
lier acts. Subsection (c) makes explicit 
that “value” is also given in a third situa- 
tion: where a buyer by taking delivery 
under a pre-existing contract converts a 
contingent into a fixed obligation. 


This definition is not applicable to Ar- 
ticles 3 and 4, but the express inclusion of 
immediately available credit as value fol- 
lows the separate definitions in those 
Articles. See Sections 4208, 4209, 
3—303. A bank or other financing agency 
which in good faith makes advances 
against property held as collateral becomes 
a bona fide purchaser of that property even 
though provision may be made for charge- 
back in case of trouble. Checking credit 
is “immediately available” within the 
meaning of this section if the bank would 
be subject to an action for slander of 
credit in case checks drawn against the 
credit were dishonored, and when a 
charge-back is not discretionary with the 
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bank, but may only be made when diff- 
culties in collection arise in connection 
with the specific transaction involved. 

45. “Warehouse receipt”. See Section 
76(1), Uniform Sales Act; Section 1, Uni- 
form Warehouse Receipts Act. Receipts 
issued by a field warehouse are included, 
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provided the warehouseman and the de- 
positor of the goods are different persons. 

46. “Written” or “writing”. This is a 
broadening of the defnition contained in 
Section 191 of the Uniform Negotiable 
Instruments Law. 


NORTH CAROLINA COMMENT 


Subsection (1), “Action”: Similar defi- 
nitions were in GS 21-1, 25-1 and 27-2. 
However, broadened to include “recoup- 
ment” and “any other proceedings in which 
rights are determined.” 

Subsection (4), “Bank”: Similar to GS 
25-1 provision that “person”? means assoc- 
iation of persons unincorporated or incor- 
porated. 

Subsection (5), “Bearer”: Similar to GS 
25-1, but with a broader meaning. 

Subsection (6), “Bill of lading’: See GS 
21-1, 21-4. The definition is not restricted 
to intrastate shipments as was the prior 
law. 

Subsection (9), “Buyer in ordinary 
course of business”: Similar to GS 45-46. 

Subsection (13), “Defendant”: Compare 
with GS 1-10. 


Subsection (14), “Delivery”: Similar to 
GS 25-1, 27-2. 

Subsection (15), “Document of title”: 
This subsection is new. 

Subsection (16), ‘Fault’: This subsec- 


tion is new. 

Subsection (17), “Fungible’: See similar 
definition in Edwards v. Cleveland Mill & 
Power Co., 193 N.C. 780, 138 S.E. 131 
(1927). See also GS 27-2. The second sen- 
tence is new. 


Subsection (19), “Good faith”: Similar 
to GS 27-2, 55-96 (b). 
Subsection (20), “Holder”: Similar to 


GS 21-1, 25-1, 27-2. 

Subsection (23), “Insolvent”: This defi- 
nition is different from that found in 
Flowers v. American Agricultural Chem. 
Co., 199 N.C. 456, 154 S.E. 736 (1930). 


The definition in that case suggests that 
“if the entire assets of a person equal or 
exceed his entire debts, he is solvent.” 


Subsection (24), “Money”: This subsec- 
tion is new. 

Subsection (25), “Notice’: Compare GS 
21-11, 21-33, 25-62. 

Subsection (27), “Notice, knowledge or 


a notice or notification” when effective: 
Somewhat similar to GS 21-11, 21-33. 

Subsection (28), “Organization”: “Per- 
son” is defined in GS 21-1, 25-1, 27-2, 45- 
46 and 55-96. 


Subsection (30), “Person”: See Official 
Comment to subsection (28). 
Subsection (32), “Purchase”: See GS 


21-1, 27-2, 45-46 and 55-96. UCC defini- 
tion seems broader than prior definitions. 

Subsection (33), “Purchaser”: See sub- 
section (32) and North Carolina Com- 
ment. 

Subsection (37), “Security 
Compare with GS 45-46. 

Subsection (39), “Signed”: This is new, 
but see Lee v. Parker, 171 N.C. 144, 88 
Se 217 (1916): 

Subsection (40), “Surety”: This seems 
to vary the meaning set out in Wachovia 
Bank & Trust Co. v. Clifton, 203 N.C. 
483, 166 S.E. 334 (1932). 

’ Subsection (44), “Value”: Similar to GS 
25-1, 25-30, 27-2, 55-96. See also GS 45-46. 

Subsection (45), “Warehouse receipt”: 
This is new, but see GS 27-8, 27-10. 

Subsection (46), “Written” or “writing”: 
A broader term than that found in GS 12-3 
(10) and 25-1. 


interest’’: 


§ 25-1-202. Prima facie evidence by third party documents.—A docu- 
ment in due form purporting to be a bill of lading, policy or certificate of insurance, 
official weigher’s or inspector’s certificate, consular invoice, or any other document 
authorized or required by the contract to be issued by a third party shall be prima 
facie evidence of its own authenticity and genuineness and of the facts stated in the 


document by the third party. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. This section is designed to supply ju- 
dicial recognition for documents which 
have traditionally been relied upon as 


trustworthy by commercial men. 


80 


2. This section is concerned only with 
documents which have been given a pre- 
ferred status by the parties themselves 
who have required their procurement in 
the agreement and for this reason the 
applicability of the section is 'imited to 
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actions arising out of the contract which 
authorized or required the document. The 
documents listed are intended to be illus- 
trative and not all inclusive. 

3. The provisions of this section go no 
further than establishing the documents in 
question as prima facie evidence and leave 
to the court the ultimate determination of 
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the facts where the accuracy or authentic- 
ity of the documents is questioned. In 
this connection the section calls for a 
commercially reasonable interpretation. 
Definitional Cross References: 
“Bill of lading”. Section 1—201. 
“Contract”. Section 1—201. 
“Genuine”. Section 1-201. 


NORTH CAROLINA COMMENT 


This subsection modifies the prior law. 
There are several specific statutes that 
are intended to make the proof of spe- 
cified material simple: GS 8-41, 8-44 and 
8-45.1. However, the rule as to business 
entries is stated as follows: “If the en- 
tries were made in the regular course of 
business, at or near the time of the trans- 
action involved, and are authenticated by 
a witness who is familiar with them and 
the system under which they were made, 


they are admissible.” Stansbury, The 
North Carolina Law of Evidence § 155, 
at 390 (2d ed. 1963). See Dairy & Ice 
Cream Supply Co. v. Gastonia Ice Cream 
on? 2329 N.C 684061 “S.E.2d 895°161950) ; 
Jones v. Atlantic Coast Line R.R., 148 
N.C. 449, 62 S.E. 521 (1908), where the 
court held it to be error to use a railroad 
conductor’s record without having him 
there to authenticate it. 


§ 25-1-203. Obligation of good faith.—Every contract or duty within this 
chapter imposes an obligation of good faith in its performance or enforcement. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

This section sets forth a basic principle 
running throughout this Act. The principle 
involved is that in commercial transactions 
good faith is required in the performance 
and enforcement of all agreements or 
duties. Particular applications of this gen- 
eral principle appear in specific provisions 
of the Act such as the option to accelerate 
at will (Section 1—208), the right to cure 
a defective delivery of goods (Section 2— 
508), the duty of a merchant buyer who 
has rejected goods to effect salvage opera- 
tions (Section 2—603), substituted per- 
formance (Section 2—614), and failure of 
presupposed conditions (Section 2—615). 
The concept, however, is broader than any 
of these illustrations and applies generally, 


as stated in this section, to the perform- 
ance or enforcement of every contract or 
duty within this Act. It is further imple- 
mented by Section 1—205 on course of 
dealing and usage of trade. 

It is to be noted that under the Sales 
Article definition of good faith (Section 2 
—103), contracts made by a merchant 
have incorporated in them the explicit stan- 
dard not only of honesty in fact (Section 
1—201), but also of observance by the mer- 
chant of reasonable commercial standards 
of fair dealing in the trade. 

Cross references: 

Sections 1—201; 1—205; 1—208; 2—103; 
2—508; 2—603; 2—614; 2—615. 

Definitional cross references: 

“Contract”. Section 1—201. 

“Good faith’. Section 1—201; 2—103. 


NORTH CAROLINA COMMENT 


“Good faith’ was mentioned in two stat- 
utes: GS 27-2 and 55-96 (b). This section 


probably makes little substantive change 
in prior law. 


§ 25-1-204. Time; reasonable time; ‘‘seasonably.’’—(1) Whenever 
this chapter requires any action to be taken within a reasonable time, any time 
which is not manifestly unreasonable may be fixed by agreement. 


(2) What is a reasonable time for taking any action depends on the nature, pur- 


pose and circumstances of such action. 


(3) An action is taken “seasonably” when it is taken at or within the time 


agreed or if no time is agreed at or within a reasonable time. 


(1899, c. 733, s. 193; 


Rey, 5;:2043; C. S:, s. 2978-1965; c»700,'s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

1. Subsection (1) recognizes that nothing 
is stronger evidence of a reasonable time 
than the fixing of such time by a fair 
agreement between the parties. However, 
provision is made for disregarding a 
clause which whether by inadvertence or 
overreaching fixes a time so unreasonable 
that it amounts to eliminating all remedy 
under the contract. The parties are not 
required to fix the most reasonable time 
but may fix any time which is not ob- 


viously unfair as judged by the time of 
contracting. 

2. Under the section, the agreement 
which fixes the time need not be part of 
the main agreement, but may occur sepa- 
rately. Notice also that under the defini- 
tion of “agreement” (Section 1-201) the 
circumstances of the transaction, including 
course of dealing or usages of trade or 
course of performance may be material. 
On the question what is a reasonable time 
these matters will often be important. 

Definitional cross reference: 

“Agreement”. Section 1—201. 


NORTH CAROLINA COMMENT 


See somewhat similar idea in GS 25-3. 
See discussion in Raines v. Grantham, 205 
N.C. 340, 171 S.E. 360 (1933). The section 


is probably generally in accord with prior 
law. Subsection (3) is new. 


§ 25-1-205. Course of dealing and usage of trade.—(1) A course of 


dealing is a sequence of previous conduct between the parties to a particular trans- 
action which is fairly to be regarded as establishing a common basis of understand- 
ing for interpreting their expressions and other conduct. 

(2) A usage of trade is any practice or method of dealing having such regularity 
of observance in a place, vocation or trade as to justify an expectation that it will 
be observed with respect to the transaction in question. The existence and scope of 
such a usage are to be proved as facts. If it is established that such a usage is em- 
bodied in a written trade code or similar writing the interpretation of the writing is 
for the court. 

(3) A course of dealing between parties and any usage of trade in the vocation 
or trade in which they are engaged or of which they are or should be aware give 
particular meaning to and supplement or qualify terms of an agreement. 

(4) The express terms of an agreement and an applicable course of dealing or 
usage of trade shall be construed wherever reasonable as consistent with each 
other; but when such construction is unreasonable express terms control both 
course of dealing and usage of trade and course of dealing controls usage of trade. 

(5) An applicable usage of trade in the place where any part of performance is 
to occur shall be used in interpreting the agreement as to that part of the perfor- 
mance. 

(6) Evidence of a relevant usage of trade offered by one party is not admissible 
unless and until he has given the other party such notice as the court finds suffi- 
cient to prevent unfair surprise to the latter. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: No stances. The measure and background for 
such general provision but see Sections interpretation are set by the commercial 
9(1), 15(5), 18(2), and 71, Uniform Sales context, which may explain and supple- 
Act. ment even the language of a formal or 


Purposes: This section makes it clear 
that: 

1. This Act rejects both the “lay- 
dictionary” and the “conveyancer’s” read- 
ing of a commercial agreement. Instead 
the meaning of the agreement of the par- 
ties is to be determined by the language 
used by them and by their action, read and 
interpreted in the light of commercial 
practices and other surrounding circum- 


final writing. 

2. Course of dealing under subsection 
(1) is restricted, literally to a sequence of 
conduct between the parties previous to 
the agreement. However. the provisions of 
the Act on course of performance make it 
clear that a sequence of conduct after or 
under the agreement may have equivalent 
meaning. (Section 2—208.) 

3. “Course of dealing’ may enter the 
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agreement either by explicit provisions of 
the agreement or by tacit recognition. 


4. This Act deals with “usage of trade” 
as a factor in reaching the commercial 
meaning of the agreement which the par- 
ties have made. The language used is to 
be interpreted as meaning what it may 
fairly be expected to mean to parties in- 
volved in the particular commercial trans- 
action in a given locality or in a given 
vocation or trade. By adopting in this 
context the term “usage of trade” this Act 
expresses its intent to reject those cases 
which see evidence of “custom” as repre- 
senting an effort to displace or negate 
“established rules of law”. A distinction is 
to be drawn between mandatory rules of 
law such as the Statute of Frauds provi- 
sions of Article 2 on Sales whose very 
office is to control and restrict the actions 
of the parties, and which cannot be abro- 
gated by agreement, or by a usage of 
trade, and those rules of law (such as 
those in Part 3 of Article 2 on Sales) 
which fill in points which the parties have 
not considered and in fact agreed upon. 
The latter rules hold “unless otherwise 
agreed” but yield to the contrary agree- 
ment of the parties. Part of the agreement 
of the parties to which such rules yield is 
to be sought for in the usages of trade 
which furnish the background and give 
particular meaning to the language used, 
and are the framework of common under- 
standing controlling any general rules of 
law which hold only when there is no such 
understanding. 


5. A usage of trade under subsection (2) 
must have the “regularity of observance” 
specified. The ancient English tests for 
“custom” are abandoned in this connec- 
tion. Therefore, it is not required that a 
usage of trade be “ancient or immemorial”, 
“universal” or the like. Under the require- 
ment of subsection (2) full recognition is 
thus available for new usages and for 
usages currently observed by the great 
majority of decent dealers, even though 
dissidents ready to cut corners do not 
agree. There is room also for proper recog- 
nition of usage agreed upon by merchants 
in trade codes. 


6. The policy of this Act controlling ex- 
plicit unconscionable contracts and clauses 
(Sections 1—203, 2—302) applies to im- 
plicit clauses which rest on usage of trade 
and carries forward the policy underlying 
the ancient requirement that a custom or 
usage must be “reasonable”. However, 
the emphasis is shifted. The very fact of 
commercial acceptance makes out a prima 
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facie case that the usage is reasonable, and 
the burden is no longer on the usage to 
establish itself as being reasonable. But 
the anciently established policing of usage 
by the courts is continued to the extent 
necessary to cope with the situation arising 
if an unconscionable or dishonest practice 
should become standard. 


7. Subsection (3), giving the prescribed 
effect to usages of which the parties “are 
or should be aware”, reinforces the provi- 
sion of subsection (2) requiring not uni- 
versality but only the described “regularity 
of observance” of the practice or method. 
This subsection also reinforces the point of 
subsection (2) that such usages may be 
either general to trade or particular to a 
special branch of trade. 


8. Although the terms in which this Act 
defines “agreement” include the elements 
of course of dealing and usage of trade, 
the fact that express reference is made in 
some sections to those elements is not to 
be construed as carrying a contrary intent 
or implication elsewhere. Compare Section 
1—102(4). 

9. In cases of a well established line of 
usage varying from the general rules of 
this Act where the precise amount of the 
variation has not been worked out into a 
single standard, the party relying on the 
usage is entitled, in any event, to the 
minimum variation demonstrated. The 
whole is not to be disregarded because no 
particular line of detail has been estab- 
lished. In case a dominant pattern has 
been fairly evidenced, the party relying 
on the usage is entitled under this section 
to go to the trier of fact on the question of 
whether such dominant pattern has been 
incorporated into the agreement. 


10. Subsection (6) is intended to insure 
that this Act’s liberal recognition of the 
needs of commerce in regard to usage of 
trade shall not be made into an instrument 
of abuse. 


Cross references: 


Point 1: Sections 1—203, 2—104 and 2— 
202. 


Point 2: Section 2—208. 

Point 4: Section 2—201 and Part 3 of 
Article 2. 

Point 6: Sections 1—203 and 2—302. 

Point 8: Sections 1—102 and 1—201. 

Point 9: Section 2—204(3). 


Definitional cross references: 


“Agreement”. Section 1—201. 
“Contract”. Section 1—201. 
“Party”. Section 1—201. 
“Term”. Section 1—201. 


§ 25-1-206 


Cu. 25. Unirorm COMMERCIAL CopE 


§ 25-1-207 


NORTH CAROLINA COMMENT 


The first five subsections are consistent 
with the common law of contracts in gen- 
eral. Corbin, Contracts § 556, at 244, foot- 
note 86 (1960). See T. C. May Co. v. 
Menzies Shoe Co., 184 N.C. 150, 113 S.E. 
593 (1922), in which the court took cog- 
nizance of the fact that “the custom of the 
trade at that time required of the defen- 
dant acceptance or rejection of the or- 
ders within eight or ten days ....” In 
McKinney v. Matthews, 166 N.C. 576, 82 
S.E. 1036 (1914), the court said “it was 
competent to prove the custom and the 
standard ordinarily prevailing under such 
Conthactsmasea-s 

As to subsections (2) and (3), see Co- 
hoon v. Harrell, 180 N.C. 39, 103 S.E. 906 
(1920), where the court says, “It is the ac- 


cepted principle here and elsewhere that 
a lawful and existent business custom or 
usage, clearly established, concerning the 
subject matter of a contract, may be re- 
ceived in evidence to explain ambiguities 
therein, or to add stipulations about which 
the contract is silent, and, further, where 
such a custom is known to the parties, or 
its existence is so universal and all pre- 
vailing that knowledge will be imputed, 
the parties will be presumed to have con- 
tracted in reference to it, unless excluded 
by the express terms of the agreement be- 
tween them.” Thus, our prior law was gen- 
erally in accord with subsections (2) and 
(3): 

Subsection 
new. 


(6): This subsection seems 


§ 25-1-206. Statute of frauds for kinds of personal property not 


otherwise covered.—(1) Except in the cases described in subsection (2) of this 
section a contract for the sale of personal property is not enforceable by way of ac- 
tion or defense beyond five thousand dollars ($5,000.00) in amount or value of 
remedy unless there is some writing which indicates that a contract for sale has 
been made between the parties at a defined or stated price, reasonably identifies the 
subject matter, and is signed by the party against whom enforcement is sought or 
by his authorized agent. 

(2) Subsection (1) of this section does not apply to contracts for the sale of 
goods (§ 25-2-201) nor of securities ($ 25-8-319) nor to security agreements (§ 
25-9-203). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 4, Uniform Sales Act (which was 
based on Section 17 of the Statute of 29 
Charles II). 

Changes: Completely rewritten by this 
and other sections. 

Purposes: To fill the gap left by the 
Statute of Frauds provisions for goods 
(Section 2—201), securities (Section 8— 
319), and security interests (Section 9— 
203). The Uniform Sales Act covered the 
sale of “choses in action”; the principal 
gap relates to sale of the “general intangi- 
bles” defined in Article 9 (Section 9—106) 
and to transactions excluded from Article 
9 by Section 9—104. Typical are the sale 
of bilateral contracts, royalty rights or the 
like. The informality normal to such trans- 
actions is recognized by lifting the limit 
for oral transactions to $5,000. In such 


transactions there is often no standard of 
practice by which to judge. and values can 
rise or drop without warning; troubling 
abuses are avoided when the dollar limit is 
exceeded by requiring that the subject- 
matter be reasonably identified in a signed 
writing which indicates that a contract 
for sale has been made at a defined or 
stated price. 


Definitional cross references: 
“Action”. Section 1—201. 


“Agreement”. Section 1—201. 
“Contract”. Section 1—201. 
“Contract for sale”. Section 2—106. 
“Goods”. Section 2—105. 

“Party”. Section 1—201. 

“Sale”. Section 2—106. 

“Signed”. Section 1—201. 
“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


The general statute of frauds does not 


through 22-4. Therefore, all changes here 


apply to personal property. GS 22-1 are a change in the law. 


§ 25-1-207. Performance or acceptance under reservation of rights. 
—A party who with explicit reservation of rights performs or promises perfor- 
mance or assents to performance in a manner demanded or offered by the other 
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party does not thereby prejudice the rights reserved. Such words as ‘“‘without 
prejudice,” “under protest” or the like are sufficient. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provisicn: None. concurs in any interim adjustment in the 

Purposes: course of performance. I[t does not affect 

1. This section provides machinery for or impair the provisions ot this Act such 
the continuation of performance along the as those under which the buyer’s remedies 
lines contemplated by the contract despite for defect survive acceptance without be- 
a pending dispute, by adopting the mer- ing expressly claimed if notice of the de- 
cantile device of going ahead with delivery, fects is given within a reasonable time. 
acceptance, or payment “without preju- Nor does it disturb the policy of those 
dice,” “under protest,” “under reserve,” cases which restrict the effect of a waiver 
“with reservation of all our rights” and of a defect to reasonable limits under the 
the like. All of these phrases completely circumstances, even though no such reser- 
reserve all rights within the meaning of vation is expressed. 
this section. The section therefore contem- The section is not addressed to the 
plates that limited as well as general reser- creation or loss ot remedies in the ordi- 
vations and acceptance by a party may be’ mary course of performance but rather to 
made “subject to satisfaction of our pur- a method ot procedure where one party is 


chaser,” “subject to acceptance by our claiming as of right something which the 
customers,” or the like. other feels to be unwarranted. 
2. This section does not add any new Cross reference: 
requirement of language of reservation Section 2—6v7. 
where not already required by law, but Definitiona)l cross references: 
merely provides a_ specific measure on “Party”. Section 1—2U1. 
which a party can rely as he makes or “Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 

This seems to be a statement of the The defendant, within thirty minutes af- 
prior law. In Yates v. W. F. Mickey Body ter they were delivered, informed plaintiff 
Co., 258 N.C. 16, 128 S.E.2d 11 (1962), that the page numbers had been omitted 
the court says, “The plaintiff knew that and asked him to stop the printing of the 
defendant required a certain number of others. Under these circumstances, the 
catalogs in time for the Miami conven- fact that defendant in an emergency used 
tion. A thousand catalogs were printed the 1,000 catalogs would not waive his 
and delivered for that specific purpose. right to reject the others.” 


§ 25-1-208. Option to accelerate at will.—A term providing that one 
party or his successor in interest may accelerate payment or performance or require 
collateral or additional collateral “at will’ or “when he deems himself insecure” or 
in words of similar import shall be construed to mean that he shall have power to 
do so only if he in good faith believes that the prospect of payment or performance 
is impaired. The burden of establishing lack of good faith is on the party against 
whom the power has been exercised. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: None. only in the good faith belief that the pros- 


Purposes: pect of payment or performance is im- 
The increased use of acceleration clauses _ paired. 
either in the case of sales on credit or in Obviously this section has no applica- 


time paper or in security transactions has tion to demand instruments or obligations 
led to some confusion in the cases as to whose very nature permits call at any time 
the effect to be given to a clause which with or without reason. This section ap- 
seemingly grants the power of an accelera- plies only to an agreement or to paper 
tion at the whim and caprice of one party. which in the first instance is payable at a 
This section is intended to make clear that future date. 


despite language which can be so con- Definitional cross references: 

strued and which further might be held to “Burden of establishing”. Section 1— 
make the agreement void as against public 201. 

policy or to make the contract illusory or “Good faith’. Section 1—201. 

too indefinite for enforcement, the clause “Party”. Section 1—201. 

means that the option is to be exercised “Term”. Section 1—201. 
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NORTH CAROLINA COMMENT 


The prior law was in accord with part of 
this section. Such law allowed a note to 
contain an acceleration provision if col- 
laterals had been deposited provided “the 
value of the securities so deposited has so 
decreased or declined as to render the 
holder insecure .’ GS 25-10. An ac- 
celeration clause in case of failure to pay 
interest when due did not make the notes 
nonnegotiable. Walter v. Kilpatrick, 191 
N.C. 458, 132 S.E. 148 (1926). The part 
of sentence one concerning an acceleration 
clause based on a person’s ability to ac- 
celerate “at will” or “when he deems him- 
self insecure” is new. The last sentence 


is similar to prior law. See C. A. Webb & Co. 
v. Trustees of Morganton Graded School 
Dist, 1437 N,C2" 299" 554 S487 1951906), 
in which a person agreed to buy municipal 
bonds provided his attorney found that they 
were “legally issued.” The attorney did not 
so find. The court says: “It is uniformly held 
by the courts that, in the absence of any alle- 
gation and proof of bad faith or arbitrary 
conduct on the part of the person selected to 
pass upon the validity of the bond or perfor- 
mance of the contract on the part of the 
person seeking its enforcement, his approval 
is a condition precedent and is essential to 
the right to demand performance.” 


ARTICLE 2. 


Sales. 


NORTH CAROLINA COMMENT 


Some generalizations about the sales article may prove helpful as an introduction be- 
fore a part by part, section by section, analysis of the Code is undertaken. 

The first apparent difference in approach made by the UCC (different from both the 
Uniform Sales Act and case-law approaches) is that the Code abandons the concept of 
“title” as the determinant of the rights of parties in a sales contract. See GS 25-2-401. 
Instead of the title concept, the Code substitutes a “transaction concept” and treats 
the rights of each party on an issue by issue basis. No preliminary elusive search for 
“title” is required as was necessary under the Uniform Sales Act and the prior law of 
North Carolina on sales. Questions as to who has the risk of loss, who may bring an 
action for price or whose creditors may reach the goods are answered directly by spe- 
cific rules applicable to specific contracts and conduct of the parties. This is perhaps 
the most significant departure that the UCC makes from the prior sales law of which 
practitioners should be made aware. 

A statute of frauds relating to the sale of goods will also be a significant addition to 
the sales law of North Carolina. G.S. 25-2-201 provides that contracts for the sale of 
goods involving more than $500 must be in writing. This will be the first statute of 
frauds relating to personal property to exist in North Carolina since 1792 when the 
State legislature repealed the seventeenth section of the English statute of frauds, 29 
Charles II. The UCC, furthermore, introduces two other new ideas to North Carolina 
daw, the doctrine of part performance and the provision that as between merchants a 
‘writing in confirmation of a contract, sufficient as against the sender, will be good as 
against the recipient as a memorandum of the contract if the recipient fails to object 
in writing to its contents. This latter innovation also evidences another significant varia- 
tion in sales law found in the Code; businessmen (called “merchants” in the Code) are 
held to more business-like standards than nonbusinessmen in certain instances. 
“Merchants” are held to a higher standard of sophistication than are nonmerchants be- 
cause they are “professionals.” 

Another distinctive UCC approach is that sales contracts for the sale of goods should 
have their own special rules. Rules for the formation of a sales contract are codified in 
‘the Code and reliance cannot be placed on general principles of the laws of contracts. 
The specific rules applicable to sales contracts as set out in the Code govern. For in- 
stance, the Code makes the seal obsolete and inoperative as importing consideration for 
a contract; the Code tends to liberalize and to enforce contracts which may be in- 
definite to some degree in terms of time for performance, place for delivery, price, or 
time for payment, by the application of external, objective reasonable standards relied 
on in the business community or because of prior dealings and trade usages; “firm of- 
fers’ are made binding and irrevocable, even if made without consideration “between 
merchants” (see GS 25-2-205). Modifications of contracts may be made without con- 
-sideration and this rule too is contrary to the common law (GS 25-2-209). 

On the subject of “warranties,” the Code is generally in accord with prior North 
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Carolina law. An exception to this is the provision of GS 25-2-317 making warranties, 
both express and implied, cumulative if consistent. GS 25-2-317 apparently changes the 
prior North Carolina rule that if there was an express warranty in a sales contract, 
there could be no coexisting implied warranty on the same subject. In addition, 
the Code relaxes the requirement of privity in warranty actions by extending war- 
ranty coverage to buyers’ families, households, and guests who might be injured by 
reason of a breach of warranty with reference to goods used or consumed. The re- 
quirement of privity which disables remote consumers from suing remote sellers or 
manufacturers for breach of warranty is unchanged. 

Another area in which North Carolina’s law is materially changed is with respect to 
goods obtained by a purchaser who gives a “bad check.” Under prior law, a pur- 
chaser who gave a worthless check for goods got “no” title; he could not pass title 
to the goods even to a bona fide purchaser. Under the Code (GS 25-2-403), a purchaser 
who procures goods by passing a “bad check” obtains at least a “voidable” title and can 
transfer good title to a bona fide purchaser for value at any time before his title is 
avoided by the seller. 

The statute of limitations is changed to four years for all actions arising out of breach 
of contracts for sales of goods. This, of course, changes the limitation of time within 
which actions on simple contracts and actions on sealed contracts must be brought, 
making the statute of limitations uniform as to all sales contracts, thus materially 
changing North Carolina law in this respect. 


PART) 1. 
SHor?t TITLE, GENERAL CONSTRUCTION AND SUBJECT MATTER. 


§ 25-2-101. Short title.—This article shall be known and may be cited as 
Uniform Commercial Code—Sales. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


This Article is a complete revision is in terms of contract for sale and the 
and modernization of the Uniform Sales various steps of its performance. The legal 
Act which was promulgated by the Na- consequences are stated as following di- 
tional Conference of Commissioners on rectly from the contract and action taken 
Uniform State Laws in 1906 and has been under it without resorting to the idea of 
adopted in 34 states and Alaska, the Dis- when property or title passed or was to 
trict of Columbia and Hawaii. pass as being the determining factor. The 

The coverage of the present Article is purpose is to avoid making practical issues 
much more extensive than that of the old between practical men turn upon the loca- 
Sales Act and extends to the various’ tion of an intangible something, the pass- 
bodies of case law which have been de-_ ing of which no man can prove by evidence 
veloped both outside of and under the and to substitute for such abstractions 
latter. proof of words and actions of a tangible 

The arrangement of the present Article character. 


NORTH CAROLINA COMMENT 
This article is entirely new. The Uni- trict of Columbia, was never adopted in 
form Sales Act, although adopted and in North Carolina. 
effect in thirty-six states and the Dis- 


§ 25-2-102. Scope; certain security and other transactions excluded 
from this article.—Unless the context otherwise requires, this article applies to 
transactions in goods; it does not apply to any transaction which although in the 
form of an unconditional contract to sell or present sale is intended to operate only 
as a security transaction nor does this article impair or repeal any statute regulating 
sales to consumers, farmers or other specified classes of buyers. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- The Article leaves substantially unaf- 
tion 75, Uniform Sales Act. fected the law relating to purchase money 
Changes: Section 75 has been rephrased. security such as conditional sale or chattel 
Purposes of changes and new matter: mortgage though it regulates the general 
To make it clear that: sales aspects of such transactions. “Secu- 
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rity transaction” is used in the same sense Definitional cross references: 

as in the Article on Secured Transactions “Contract”. Section 1—201. 

(Article 9). “Contract for sale’. Section 2—106. 
Cross reference: “Present sale”. Section 2—106. 
Article 9. “Sale”. Section 2—106. 


NORTH CAROLINA COMMENT 
This section sets out the scope of the contract of sale or to sell. The section 
Code, limiting it to transactions in goods also makes clear that the sales article does 
(as defined in GS 25-2-105) and indicates not impair or repeal any statute regulat- 
that the article on sales does not apply to ing sales to consumers, farmers or other 
transactions intended as security even specified classes of buyers. 
though in the form of an unconditional 


§ 25-2-103. Definitions and index of definitions.—(1) In this article 
unless the context otherwise requires 


(a) “Buyer” means a person who buys or contracts to buy goods. 
(b) “Good faith” in the case of a merchant means honesty in fact and the ob- 
servance of reasonable commercial standards of fair dealing in the trade. 


(c) “Receipt” of goods means taking physical possession of them. 
(d) “Seller” means a person who sells or contracts to sell goods. 


(2) Other definitions applying to this article or to specified parts thereof, and 
the sections in which they appear are: 

“Acceptance.” § 25-2-606. 

“Banker’s credit.” § 25-2-325. 

“Between merchants.” § 25-2-104. 

“Cancellation.” § 25-2-106 (4). 

“Commercial unit.” § 25-2-105. 

“Confirmed credit.” § 25-2-325. 

“Conforming to contract.” § 25-2-106. 

“Contract for sale.” § 25-2-106. 

BCOVEL. 1 oS. 20-aeh1 23 

“Entrusting.” § 25-2-403. 

“Financing agency.” § 25-2-104. 

“Future goods.” § 25-2-105. 

“Goods.” § 25-2-105. 

“Tdentification.” § 25-2-501. 

“Installment contract.” § 25-2-612. 

Petter of credit?’ ™§* 25-2-325: 

“Lot.” § 25-2-105. 

“Merchant.” § 25-2-104. 

ROVEESeaS 1. Wsuo2-325. 

“Person in position of seller.” § 25-2-707. 

“Present sale.” § 25-2-106. 

“Sale.” § 25-2-106. 

“Sale on approval.” § 25-2-326. 

“Sale or return.” § 25-2-326. 

“Termination.” § 25-2-106. 

(3) The following definitions in other articles apply to this article: 

“Check.” § 25-3-104. 

“Consignee.” § 25-7-102. 

“Consignor.” § 25-7-102. 

“Consumer goods.” § 25-9-109. 

“Dishonor.” § 25-3-507. 

“Draft.” § 25-3-104. 


(4) In addition article 1 contains general definitions and principles of construc- 
tion and interpretation applicable throughout this article. (1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- 2. “Receipt” must be distinguished from 
section (1): Section 76, Uniform Sales delivery particularly in regard to the 
Act. problems arising out of shipment of goods, 

Changes: whether or not the contract calls for mak- 

The definitions of “buyer” and “seller” ing delivery by way of documents of title, 


have been slightly rephrased, the reference Since the seller may frequently fulfill his 
in Section 76 of the prior Act to “any legal Obligations to “deliver” even though the 
successor in interest of such person” being buyer may never “receive” the goods. De- 
omitted. The definition of “receipt” is new. _ livery with respect to documents of title is 

Purposes of changes and new matter: defined in Article 1 and requires transfer 

1. The phrase “any legal successor in of physical delivery. Otherwise the many 
interest’ of) such person” has been = elimi- divergent incidents of delivery are handled 


nated since Section 2—210 of this Article, incident by “ancident. 


which limits some types of delegation of Cross references: — 

performance on assignment of a sales con- Point 1: See Section 2—210 and Com- 
tract, makes it clear that not every such ment thereon. — 

successor can be safely included in the Point 2: Section 1—201. 

definition. In every ordinary case, however, Definitional cross reference: 

such successors are as of course included. “Person”. Section 1—201. 


NORTH CAROLINA COMMENT 
There appears to be no specific change treated here. They are expressly and ex- 
in prior North Carolina law attributable  plicitly defined in the Code because of the 
to this section. There were, however, no UCC’s general concern for the precise use 
statutes related to this section and the of language in cross references. 
cases do not expressly define the terms 


§ 25-2-104. Definitions: ‘‘Merchant’’; ‘‘between merchants’’; ‘‘fi- 
nancing agency.’’—(1) “Merchant” means a person who deals in goods of the 
kind or otherwise by his occupation holds himself out as having knowledge or skill 
peculiar to the practices or goods involved in the transaction or to whom such 
knowledge or skill may be attributed by his employment of an agent or broker or 
other intermediary who by his occupation holds himself out as having such knowl- 
edge or skill. 

(2) ‘Financing agency” means a bank, finance company or other person who in 
the ordinary course of business makes advances against goods or documents of title 
or who by arrangement with either the seller or the buyer intervenes in ordinary 
course to make or collect payment due or claimed under the contract for sale, as by 
purchasing or paying the seller’s draft or making advances against it or by merely 
taking it for collection whether or not documents of title accompany the draft. “Fi- 
nancing agency” includes also a bank or other person who similarly intervenes be- 
tween persons who are in the position of seller and buyer in respect to the goods 
(§ 25-2-707 ). 

(3) “Between merchants” means in any transaction with respect to which both 
parties are chargeable with the knowledge or skill of merchants. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. expressly stating rules applicable “between 
But see Sections 15 (2), (5), 16(c), 45(2) merchants” and “as against a merchant”. 
and 71, Uniform Sales Act, and Sections wherever they are needed instead of mak- 
35 and 37, Uniform Bills of Lading Act ing them depend upon the circumstances 
for examples of the policy expressly pro- of each case as in the statutes cited above. 


vided for in this Article. This section lays the foundation of this 
Purposes: policy by defining those who are to be re- 
1. This Article assumes that transac- garded as professionals or “merchants” 


tion between professionals in a given field and by stating when a transaction is 
require special] and clear rules which may deemed to be “between merchants”. 

not apply to a casual or inexperienced 2. The term “merchant” as defined here 
seller or buyer. It thus adopts a policy of roots in the “law merchant” concept of a 
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professional in business. The professional 
status under the definition may be based 
upon specialized knowledge as to the 
goods, specialized knowledge as to business 
practices, or specialized knowledge as to 
both and which kind of specialized knowl- 
edge may be sufficient to establish the 
merchant status is indicated by the nature 
of the provisions. 

The special provisions as to merchants 
appear only in this Article and they are of 
three kinds. Sections 2—201(2), 2—205, 
2—207 and 2—209 dealing with the statute 
of frauds, firm offers, confirmatory memo- 
randa and modification rest on normal 
business practices which are or ought to 
be typical of and familiar to any person in 
business. For purposes of these sections 
almost every person in business would, 
therefore, be deemed to be a “merchant” 
under the language “who . . . by his oc- 
cupation holds himself out as _ having 
knowledge or skill peculiar to the practices 

involved in the transaction Ae 
since the practices involved in the trans- 
action are non-specialized business prac- 
tices such as answering mail. In this type 
of provision, banks or even universities, 
for example, well may be “merchants.” But 
even these sections only apply to a mer- 
chant in his mercantile capacity; a lawyer 
or bank president buying fishing tackle for 
his own use is not a merchant. 

On the other hand, in Section 2—314 
on the warranty of merchantability, such 
warranty is implied only “if the seller is a 
merchant with respect to goods of that 
kind.” Obviously this qualification restricts 
the implied warranty to a much smaller 
group than everyone who is engaged in 
business and requires a professional status 
as to particular kinds of goods. The ex- 
ception in Section 2—402(2) for retention 
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of possession by a merchant-seller falls 
in the same class; as does Section 2— 
403(2) on entrusting of possession to a 
merchant “who deals in goods of that 
kind”. 

A third group of sections includes 2— 
103(1) (b), which provides that in the case 
of a merchant “good faith’ includes ob- 
servance of reasonable commercial stan- 
dards of fair dealing in the trade; 2—327(1) 
(c), 2—603 and 2—605, dealing with re- 
sponsibilities of merchant buyers to follow 
seller’s instructions, etc.; 2—509 on risk of 
loss, and 2—609 on adequate assurance of 
performance. This group of sections applies 
to persons who are merchants under either 
the “practices” or the “goods” aspect of 
the definition of merchant. 

3. The “or to whom such knowledge or 
skill may be attributed by his employment 
of an agent or broker . . . ” clause of the 
definition of merchant means that even 
persons such as universities, for example, 
can come within the definition of merchant 
if they have regular purchasing depart- 
ments or business personnel who are 
familiar with business practices and who 
are equipped to take any action required. 

Cross references: 

Point 1: See Sections 1—1U2 and 1—203. 

Point 2: See Sections 2—314, 2—315 and 
2—320 to 2—325, of this Article, and Arti- 
cle 9. 

Definitional cross references: 

“Bank”. Section 1—201. 

“Buyer”. Section 2—103. 

“Contract for sale”. Section 2—106. 

“Document of title’. Section 1—201. 

“Draft”. Section 3—104. 

“Goods”. Section 2—105. 

“Person”. Section 1—201. 

“Purchase”. Section 1—201. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsections (1) and (3): One of the 
unique features of the sales article of the 
Code finds its genesis in this section. At 
various points in the Code different stan- 
dards are applied to “merchants” as op- 
posed to “nonmerchant” buyers and sel- 
lers. (See, eg., inter alia, GS 25-2-201, 
which provides a special exception to the 
statute of frauds applicable only to “mer- 
chants” wherein a merchant is held lia- 
ble in contract of sale or to sell upon his 
receipt of a memorandum and his failure 
to object to its terms. Also note that GS 
25-2-205, which relates to firm offers made 
without consideration, applies only to 
“merchants.” GS 25-2-207 sets out special 
provisions as to the effect of the inclusion 


of additional or different terms to a con- 
tract in an acceptance “between mer- 
chants.” GS 25-2-209 (2) establishes spe- 
cial rules as to limitations or modifications 
of contracts between “merchants” and 
“nonmerchants.” See also GS 25-2-603, im- 
posing special duties on a “merchant 
buyer” who has rightfully rejected goods 
sent by seller, and GS 25-2-605 (1) (b), 
where merchant seller may request writ- 
ten specification of defects upon which a 
rejection is based if the buyer is also a 
merchant. See also GS 25-2-314, relating 
to the implied warranty of merchantability 
which under the UCC applies only when 
the sale is by a seller who is a “mer- 
chant.’’) 
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The distinctions between “merchants” distinguishing legal relations created be- 
and “nonmerchants”’ and as to contracts tween those who are essentially “profes- 
“between merchants” are new to North sionals” and those who are not. 

Carolina law and result in significant dif- Subsection (2), defining “financing agency,” 
ferences of treatment resulting in signifi- is new in North Carolina law. 
cant changes in North Carolina law in 


25-2-105. Definitions: Transferability; ‘‘goods’’; ‘‘future’’ goods; 
‘lot’; ‘‘commercial unit.’’—(1) “Goods” means all things (including specially 
manufactured goods) which are movable at the time of identification to the con- 
tract for sale other than the money in which the price is to be paid, investment se- 
curities (article 8) and things in action. “Goods” also includes the unborn young 
of animals and growing crops and other identified things attached to realty as de- 
scribed in the section on goods to be severed from realty (§ 25-2-107). 

(2) Goods must be both existing and identified before any interest in them can 
pass. Goods which are not both existing and identified are “future” goods. A pur- 
ported present sale of future goods or of any interest therein operates as a contract 
to sell. 

(3) There may be a sale of a part interest in existing identified goods. 

(4) An undivided share in an identified bulk of fungible goods is sufficiently 
identified to be sold although the quantity of the bulk is not determined. Any 
agreed proportion of such a bulk or any quantity thereof agreed upon by number, 
weight or other measure may to the extent of the seller’s interest in the bulk be 
sold to the buyer who then becomes an owner in common. 

(5) “Lot” means a parcel or a single article which is the subject matter of a 
separate sale or delivery, whether or not it is sufficient to perform the contract. 


(6) “Commercial unit” means such a unit of goods as by commercial usage is a 
single whole for purposes of sale and division of which materially impairs its char- 
acter or value on the market or in use. A commercial unit may be a single article 
(as a machine) or a set of articles (as a suite of furniture or an assortment of 
sizes) or a quantity (as a bale, gross, or carload) or any other unit treated in use 
or in the relevant market as a single whole. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- and may be contracted for before birth. 
sections (1), (2), (3) and (4)—Sections 5, The period of gestation of domestic ani- 
6 and 76, Uniform Sales Act; Subsections mals is such that the provisions of the sec- 
(5) and (6)—none. tion on identification can apply as in the 

Changes: Rewritten. case of crops to be planted. The reason of 


this definition also leads to the inclusion 
Purposes of changes and new matter: : - _ 
Seay atin aii 1 eroiaabcoods iene of a wool crop or the like as “goods” sub 


phraseology of the prior uniform statutory ees Lica UB CauOy podet ts oe 
provision has been changed so that: The exclusion of “money in which the 

The definition of goods is based on the Price is to be paid” from the definition of 
concept of movability and the term “chat- goods does not mean that foreign currency 
tels personal” is not used. It is not in- which is included in the definition of 
tended to deal with things which are not ™oney may not be the subject matter of a 
fairly identifiable as movables before the ‘S2les transaction. Goods is intended to 
contract is performed. cover the sale of money when money is 


Growing crops are included within the being treated as a commodity but not to 
definition of goods since they are fre- include it when money is the medium of 
quently intended for sale. The concept of Payment. 

“industrial” growing crops has been aban- As to contracts to sell timber, minerals, 
doned, for under modern practices fruit, Or structures to be removed from the land 
perennial hay, nursery stock and the like Section 2—107(1) (Goods to he severed 
must be brought within the scope of this from realty: recording) controls. 

Article. The young of animals are also in- The use of the word “fixtures” is 
cluded expressly in this definition since avoided in view of the diversity of defini- 
they, too, are frequently intended for sale tions of that term. This Article in includ- 
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ing within its scope “things attached to 
realty” adds the further test that they 
must be capable of severance without ma- 
terial harm thereto. As between the par- 
ties any identified things which fall with- 
in that definition become “goods” upon 
the making of the contract for sale. 


“Investment securities” are expressly 
excluded from the coverage of this Arti- 
cle. It is not intended by this exclusion, 
however, to prevent the application of a 
particular section of this Article by anal- 
ogy to securities (as was done with the 
Original Sales Act in Agar v. Orda, 264 
N.Y. 248, 190 N.E. 479, 99 A.L.R. 269 
(1934)) when the reason of that section 
makes such application sensible and the 
situation involved is not covered by the 
Article of this Act dealing specifically 
with such securities (Article 8). 

2. References to the fact that a contract 
for sale can extend to future or contingent 
goods and that ownership in common fol- 
lows the sale of a part interest have been 
omitted here as obvious without need for 
expression; hence no inference to negate 
these principles should be drawn from 
their omission. 
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3. Subsection (4) does not touch the 
question of how far an appropriation of a 
bulk of fungible goods may or may not 
satisfy the contract for sale. 

4. Subsections (5) and (6) on “lot” and 
“commercial unit” are introduced to aid 
in the phrasing of later sections. 

5. The question of whe an identification 
of goods takes place is determined by the 
provisions of Section 2—501 and all that 
this section says is what kinds of goods 
may be the subject of a sale. 


Cross references: 

Point 1: Sections 2—107, 2—201, 2—501 
and Article 8. 

Point 5: Section 2—501. 

See also Section 1—201. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Contract”. Section 1—201. 

“Contract for sale’. Section 2—106. 

“Fungible”. Section 1—201. 

“Money”. Section 1—201. 

“Present sale”. Section 2—106. 

“Sale”. Section 2—106. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1), defining “goods,” accords 
with North Carolina cases. See Vaughan v. 
Town of Murfreesboro, 96 N.C. 317, 2 


S.H. 676 (1887); Pippin v. Ellison, 34 
N.C. 61 (1851), distinguishing “goods” 
from choses in action but making the 


term embrace not only tangible inanimate 
property such as furniture, farming uten- 
sils, corn, etc., but also slaves, horses, 
cattle, hogs, etc. Growing crops can also 
be dealt with as personalty. See Odom v. 
Clark, 146 N.C. 544, 60 S.E. 513 (1908). 
Unborn animals are likewise the subject 
of sales as “goods.” See Fonville v. Ca- 
sey, 5 N.C. 389 (1810). 

Subsection (2) accords with DeVane v. 
Fennell, 24 N.C. 36 (1841), and Heiser v. 
Mears, 120 N.C. 443, 27 S.E. 117 (1897), 
that no interest passes in goods until in 
existence and identified, and pending their 
existence or identification, a contract re- 


lating to their sale is only a contract “to 
sell.” 

Subsection (3) accords with prior North 
Carolina law that there may be a sale of 
a part interest in an identified chattel. 
See Bullman v. Edney, 232 N.C. 465, 61 
S.E.2d 338 (1950), creating a tenancy in 
common in personalty. 

Subsection (4) changes the law in North 


Carolina. See the case of Waldo v. Bel- 


cher, 33 N.C. 609 (1850), which held that 
a sale of 2800 of 3100 bushels of stored 
corn did not pass title because not suffi- 
ciently identified to the contract. The 
UCC provision accords with § 6 (1) of 
the Uniform Sales Act and follows what 
it known as the “American Rule” as to 
the sale of fungible goods. 

Subsections (5) and (6) have no statutory 
or decisional parallel in North Carolina 
law. 


§ 25-2-106. Definitions: ‘‘Contract’’; ‘‘agreement’’; ‘“‘contract for 


sale’; ‘‘sale’’; ‘“‘present sale’; 


ery 6G 


tion’’; 


‘conforming’ to contract; ‘‘termina- 
cancellation.’’—(1) In this article unless the context otherwise requires 


“contract” and “agreement” are limited to those relating to the present or future 
sale of goods. “Contract for sale” includes both a present sale of goods and a con- 
tract to sell goods at a future time. A “sale” consists in the passing of title from the 
seller to the buyer for a price (§ 25-2-401). A “present sale’? means a sale which is 

(2) Goods or conduct including any part of a performance are “conforming” or 
accomplished by the making of the contract. 
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conform to the contract when they are in accordance with the obligations under the 


contract. 


(3) “Termination” occurs when either party pursuant to a power created by 
agreement or law puts an end to the contract otherwise than for its breach. On 
“termination” all obligations which are still executory on both sides are discharged 
but any right based on prior breach or performance survives. 

(4) “Cancellation” occurs when either party puts an end to the contract for 
breach by the other and its effect is the same as that of “termination” except that 
the cancelling party also retains remedy any breach [any remedy for breach] of 


the whole contract or any unperformed balance. 


Editor’s Note.—The language in brack- 
ets in subsection (4) is suggested as a 
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correction of ‘remedy any breach,” which 
appears in the 1965 Session Laws. 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- 
section (1)—Section 1 (1) and (2), Uni- 
form Sales Act; Subsection (2)—-none, but 
subsection generally continues policy of 
Sections 11, 44 and 69, Uniform Sales Act; 
Subsections (3) and (4)—none. 

Changes: Completely rewritten. 

Purposes of changes and new matter: 

1. Subsection (1): “Contract for sale” 
is used as a general concept throughout 
this Article, but the rights of the parties 
do not vary according to whether the 
transaction is a present sale or a contract 
to sell unless the Article expressly so pro- 
vides. 


livery. Moreover usage of trade frequently 
permits commercial leeways in perform- 
ance and the language of the agreement 
itself must be read in the light oi such 
custom or usage and also, prior course of 
dealing, and in a long term contract, the 
course of performance. 

3. Subsections (3) and (4): These sub- 
sections are intended to make clear the 
distinction carried forward throughout 
this Article between termination and can- 
cellation. 

Cross references: 

Point 2: Sections 1—203, 1—205, 2—208 
and 2—508. 


Definitional cross references: 
“Agreement”. Section 1—201. 
“Buyer”. Section 2—103. 
“Contract”. Section 1—201. 
“Goods” Section 2—105. 
“Party”. Section 1—201. 
“Remedy”. Section 1—201. 
“Rights”. Section 1—201. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


No significant change in North Caro- 
lina law is perceived as a result of this 
section which serves mainly to fill out the 


2. Subsection (2): It is in general in- 
tended to continue the policy of requiring 
exact performance by the seller of his ob- 
ligations as a condition to his right to re- 
quire acceptance. However, the seller is in 
part safeguarded against surprise as a re- 
sult of sudden technicality on the buyer’s 
part by the provisions of Section 2—508 
on seller’s cure of improper tender or de- 


general aims of the Code to provide a 
self-sufficient statement of the law of sales. 


§ 25-2-107. Goods to be severed from realty; recording.—(1) A con- 
tract for the sale of timber, minerals or the like or a structure or its materials to be 
removed from realty is a contract for the sale of goods within this article if they are 
to be severed by the seller but until severance a purported present sale thereof 
which is not effective as a transfer of an interest in land is effective only as a con- 
tract to sell. 

(2) A contract for the sale apart from the land of growing crops or other things 
attached to realty and capable of severance without material harm thereto but not 
described in subsection (1) is a contract for the sale of goods within this article 
whether the subject matter is to be severed by the buyer or by the seller even 
though it forms part of the realty at the time of contracting, and the parties can by 
identification effect a present sale before severance. 

(3) The provisions of this section are subject to any third party rights provided 
by the law relating to realty records, and the contract for sale may be executed and 
recorded as a document transferring an interest in land and shall then constitute 
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notice to third parties of the buyer’s rights under the contract for sale. (1965, c. 


700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: See 
Section 76, Uniform Sales Act on prior 
policy; Section 7, Uniform Conditional 
Sales Act. 


Purposes: 

1. Subsection (1). Notice that this sub- 
section applies only if the timber, minerals 
or structures “are to be severed by the 
seller”. If the buyer is to sever, such 
transactions are considered contracts af- 
fecting land and all problems of the Stat- 
ute of Frauds and of the recording of land 
rights apply to them. Therefore, the Stat- 
ute of Frauds section of this Article does 
not apply to such contracts though they 
must conform to the Statute of Frauds 
affecting the transfer of interests in land. 

2. Subsection (2). “Things attached” to 
the realty which can be severed without 
material harm are goods within this Ar- 
ticle regardless of who is to effect the 
severance. The word “fixtures” has been 
avoided because of the diverse definitions 
of this term, the test of “severance with- 
out material harm” being substituted. 


The provision in subsection (3) for re- 
cording such contracts is within the pur- 
view of this Article since it is a means of 
preserving the buyer’s rights under the 
contract of sale. 

3. The security phases of things attached 
to or to become attached to realty are 
dealt with in the Article on Secured 
Transactions (Article 9) and it is to be 
noted that the definition of goods in that 
Article differs from the definition of goods 
in this Article. 

Cross references: 

Point 1: Section 2—201. 

Point 2: Section 2—105. 

Point 3: Articles 9 and 9—105. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Contract”. Section 1—201. 

“Contract for sale’. Section 2—106. 

“Goods”. Section 2—105. 

“Party”. Section 1—201. 

“Present sale”. Section 2—106. 

“Rights”. Section 1—201. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with prior North 
Carolina law that if a seller is to sever 
articles from the realty pursuant to a 
contract of sale, the contract is for a sale 
of personalty. See Walston v. Lowry, 212 
N.C. 23, 192 S.E. 877 (1937), where it is 
held that a contract whereby the seller 
contracts to sell timber, to be cut by the 
seller, is a contract to sell personalty and 
not a contract to sell realty requiring a 
writing. In addition, North Carolina went 
further than this UCC subsection and 
held that even if the contract specifies 
that the buyer is to make the severance of 
articles attached to the realty from the 
seller’s land, such is a contract for the 
sale of personalty and not a contract for 
the sale of realty and need not be in writ- 
ing as required under the statute of frauds 
relating to contracts for the sale of realty 
(GS 22-2). See Bishop v. DuBose, 252 
N.C. 158, 113 S.E.2d 309 (1960). If the 
contract does not contemplate the pas- 
sage of title until after severance, it is a 
contract for the sale of personalty irre- 
spective of who is to make the severance. 
Johnson v. Wallin, 227 N.C. 669, 44 S.E.2d 
83 (1947); Ives v. Atlantic & N.C.R.R., 
142 N.C. 131, 55 S.E. 74 (1906). 


Subsection (2) accords in principle with 
Flynt v. Conrad, 61 N.C. 190 (1867), that 


a growing crop is a personal chattel and 
can be transferred or reserved by parol 
contract because it is personalty. Other 
items affixed to real property which can 
be removed without injury to the realty 
are treated as goods by this subsection of 
the UCC even though attached at the 


time the contract is made and without re- 


94 


gard to which party (buyer or seller) is 
to make the severance. This latter aspect 
of subsection (2) would appear to conflict 
with prior North Carolina law that if an 
item is affixed to the land, it is presumed 
to be a part of the realty to which at- 
tached and in order to create a binding 
contract to sell such item, there must be 
a writing as required for contracts for the 
sale of realty. See Stephens v. Carter, 246 
N.C. 318, 98 S.E.2d 311 (1957). 

Whether an item is to be deemed “real” 
or “personal” property (“goods”) will be 
determined under the Code by its poten- 
tial for severability without injury to the 
realty to which it is attached and not upon 
the more difficult determination of whether 
the item is a “fixture.” 


It is interesting to note that in North 
Carolina the net effect of subsections (1) 
and (2) will be that while certain con- 
tracts will be rendered “sales of goods” 
that were considered “sales of realty” (see 


§ 25-2-201 


Stephens v. Carter, 246 N.C. 318, 98 S.E.2d 
311 (1957) ), with the adoption of the UCC, 
GS 25-2-201, establishing a statute of 
frauds for the sale of goods for more than 
$500, more contracts will have to be in 
writing notwithstanding that many con- 
tracts formerly held to be sales of realty 
shall have become sales of “goods.” 
Subsection (3) provides for recording a 
contract contemplating severance of items 
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attached to realty, such recordation to be 
upon the real property recordation books, 
whether or not there will be material in- 
jury to the realty. This provision is new 
to North Carolina law and serves to pre- 
serve the rights of a buyer of an item at- 
tached to realty (which is to be severed) 
from the claims of purchasers of the 
realty and lien creditors of the owner- 
seller. 


PAR Tz: 
ForM, FORMATION AND READJUSTMENT OF CONTRACT. 


§ 25-2-201. Formal requirements; statute of frauds.—(1) Except as 
otherwise provided in this section a contract for the sale of goods for the price of 
five hundred dollars ($500.00) or more is not enforceable by way of action or de- 
fense unless there is some writing sufficient to indicate that a contract for sale 
has been made between the parties and signed by the party against whom enforce- 
ment is sought or by his authorized agent or broker. A writing is not insufficient 
because it omits or incorrectly states a term agreed upon but the contract is not 
enforceable under this paragraph beyond the quantity of goods shown in such 
writing. 

(2) Between merchants if within a reasonable time a writing in confirmation of 
the contract and sufficient against the sender is received and the party receiving it 
has reason to know its contents, it satisfies the requirements of subsection (1) 
against such party unless written notice of objection to its contents is given within 
ten days after it is received. 

(3) A contract which does not satisfy the requirements of subsection (1) but 
which is valid in other respects is enforceable 

(a) if the goods are to be specially manufactured for the buyer and are not suit- 
able for sale to others in the ordinary course of the seller’s business and the seller, 
before notice of repudiation is received and under circumstances which reasonably 
indicate that the goods are for the buyer, has made either a substantial beginning of 
their manufacture or commitments for their procurement ; or 

(b) if the party against whom enforcement is sought admits in his pleading, tes- 
timony or otherwise in court that a contract for sale was made, but the contract is 
not enforceable under this provision beyond the quantity of goods admitted ; or 

(c) with respect to goods for which payment has been made and accepted or 
which have been received and accepted (§ 25-2-606). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 4, Uniform Sales Act (which was 
based on Section 17 of the Statute of 29 
Charles II). 

Changes: Completely re-phrased;_ re- 
stricted to sale of goods. See also Sections 
1—206, 8—319 and 9—203. 

Purposes of changes. The changed 
phraseology of this section is intended to 
make it clear that: 

1. The required writing need not con- 
tain all the material terms of the contract 
and such material terms as are stated need 
not be precisely stated. All that is required 
is that the writing afford a basis for be- 
lieving that the offered oral evidence 
rests on a real transaction. It may be 


written in lead pencil on a scratch pad. It 
need not indicate which party is the buyer 
and which the seller. The only term which 
must appear is the quantity term which 
need not be accurately stated but recovery 
is limited to the amount stated. The price, 
time and place of payment or delivery, the 
general quality of the goods, or any par- 
ticular warranties may all be omitted. 
Special emphasis must be placed on the 
permissibility of omitting the price term 
in view of the insistence of some courts on 
the express inclusion of this term even 
where the parties have contracted on the 
basis of a published price list. In many 
valid contracts for sale the parties do not 
mention the price in express terms, the 
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buyer being bound to pay and the seller to 
accept a reasonable price which the trier 
of the fact may well be trusted to deter- 
mine. Again, frequently the price is not 
mentioned since the parties have based 
their agreement on a price list or catalogue 
known to both of them and this list serves 
as an efficient safeguard against perjury. 
Finally, “market” prices and valuations 
that are current in the vicinity constitute 
a similar check. Thus if the price is not 
stated in the inemorandum it can normally 
be supplied without danger of fraud. Of 
course if the “price” consists of goods 
rather than money the quantity of goods 
must be stated. 


Only three definite and invariable re- 
quirements as to the memorandum are 
made by this subsection. First, it must 
evidence a contract for the sale of goods; 
second, it must be “signed”. a word which 
includes any authentication which identifies 
the party to be charged; and third, it must 
specify a quantity. 

2. “Partial performance” as a substitute 
for the required memorandum can validate 
the contract only for the goods which have 
been accepted or for which payment has 
been made and accepted 


Receipt and acceptance either of goods 
or of the price constitutes an unambiguous 
overt admission by both parties that a 
contract actually exists. If the court can 
make a just apportionment therefor, the 
agreed price of any goods actually de- 
livered can be recovered without a writing 
or, if the price has been paid. the seller can 
be forced to deliver an apportionable part 
of the goods. The overt actions of the par- 
ties make admissible evidence of the other 
terms of the contract necessary to a just 
apportionment. This is true even though 
the actions of the parties are not in them- 
selves inconsistent with a different trans- 
action such as a consignment for resale or 
a mere loan of money. 


Part performance by the buyer requires 
the delivery of something by him that is 
accepted by the seller as such perform- 
ance. Thus, part payment may be made 
by money or check, accepted by the seller. 
If the agreed price consists of goods or 
services, then they must also have been 
delivered and accepted. 


3. Between merchants, failure to answer 
a written confirmation of a contract with- 
in ten days of receipt is tantamount to a 
writing under subsection (2) and is suff- 
cient against both parties under subsection 
(1). The only effect, however, is to take 
away from the party who fails to answer 


Cu. 25. Uniform COMMERCIAL CODE 


§ 25-2-201 


the defense of the Statute of Frauds; the 
burden of persuading the trier of fact that 
a contract was in fact made orally prior to 
the written confirmation is unaffected. 
Compare the effect of a failure to reply 
under Section 2—207. 


4. Failure to satisfy the requirements of 
this section does not render the contract 
void for all purposes, but merely prevents 
it from being judicially enforced in favor 
of a party to the contract. For example, a 
buyer who takes possession of goods as 
provided in an oral contract which the 
seller has not meanwhile repudiated, is not 
a trespasser. Nor would the Statute of 
Frauds provisions of this section be a de- 
fense to a third person who wrongfully 
induces a party to refuse to perform an 
oral contract, even though the injured 
party cannot maintain an action for dam- 
ages against the party so refusing to per- 
form. 

5. The requirement of “signing” is 
discussed in the comment to Section 1— 
201. 


6. It is not necessary that the writing be 
delivered to anybody. It need not be 
signed or authenticated by both parties 
but it is, of course, not sufficient against 
one who has not signed it. Prior to a 
dispute no one can determine which party’s 
signing of the memorandum may be nec- 
essary but from the time of contracting 
each party should be aware that to him 
it is signing by the other which is im- 
portant. 

7. If the making of a contract is admit- 
ted in court, either in a written pleading, 


‘by stipulation or by oral statement before 
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the court, no additional writing is neces- 
sary for protection against fraud. Under 
this section it is no longer possible to ad- 
mit the contract in court and still treat 
the Statute as a defense. However, the 
contract is not thus conclusively estab- 
lished. The admission so made by a party 
is itself evidential against him of the truth 
of the facts so admitted and of nothing 
more; as against the other party, it is not 
evidential at all. 


Cross references: 
See Sections 1—201, 2—202, 2—207, 2— 
209 and 2—304. 


Definitional cross references: 
“Action”. Section 1—201. 

“Between merchants”. Section 2—104. 
“Buyer”. Section 2—103. 

“Contract”. Section 1—201. 
“Contract for sale”. Section 2—106. 
“Goods”. Section 2—105. 

“Notice”. Section 1—201. 
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“Party”. Section 1—201. 
“Reasonable time’. Section 1—204. 
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“Sale”. Section 2—106. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


The statute of frauds relating to the 
sale of goods, while at one time in effect 
in North Carolina, has not been in force 
in this State since 1792. See Odom v. 
Clark, 146 N.C. 544, 60 S.E. 513 (1908). 
This entire section is new to the law of 
North Carolina. 

North Carolina, however, does have the 
statute of frauds as it relates to real prop- 
erty transactions. The statute of frauds 
provision of the UCC, therefore, will be 
considered in the context of North Caro- 
lina’s current decisions relating to the 
statute of frauds: 

The second sentence of subsection (1) 
of GS 25-2-201 provides that a writing is 
not insufficient to satisfy the statute of 
frauds because it omits or incorrectly 
states a term; but that a contract is not 
enforceable beyond the quantity of goods 
shown in writing if terms are Omitted in 
the contract. North Carolina law provides 
in the statute of frauds cases that a mem- 
orandum of contract to satisfy the stat- 
ute must embody the terms of the con- 
tract, the names of the vendor and ven- 
dee, a description of the property to be 
transferred and that it should be signed by 
the party to be charged therewith or by 
someone lawfully authorized by the party 
to be charged. The essential terms of the 
contract, the price and a description of the 
property to be transferred must be in the 
contract. See Harvey v. Linker, 226 N.C. 
711, 40 S.E.2d 202 (1946); Hall v. Misen- 
heimer, 137 N.C. 183, 49 S.E. 104 (1904); 
Shepherd v. Duke Power Co., 140 F. 
Supp. 27 (M.D.N.C. 1926). But see, even 
in North Carolina, the cases of Bateman 
v. Hopkins, 157 N.C. 470, 73 S.E. 133 
(1911), and Mizell v. Burnett, 49 N.C. 249 
(1857), which hold that if the action is 
against the vendor on a contract to sell 
land, it is not required for the validity of 
the contract that the consideration ap- 
pear in the writing and parol evidence is 
admissible to show the purchase price. 

This UCC provision, while requiring a 
memorandum and while requiring applica- 
tion of the statute of frauds to sales of 
personalty, lessens the rigid requirements 
of the statute of frauds in effect in North 
Carolina as now applied to realty, which 
requires that every essential term of a 
contract must be in the memorandum be- 
fore it will be enforced. A memorandum 
that will satisfy the statute of frauds re- 
quirement under this section need only 
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(1) contain a writing sufficient to indi- 
cate a contract of sale between the par- 
ties; (2) be signed by the parties or by 
authorized agents; and (3) state a quan- 
tity. The quantity term is the “heart” of 
the contract. The other terms such as 
price (GS 25-2-305), place of delivery 
(GS 25-2-308) and time of delivery (GS 
25-2-309) will be supplied by this article 
if omitted in the memorandum of con- 
tract. In addition, these terms can ap- 
parently be supplied by parol. Prior 
North Carolina law applicable to the stat- 
ute of frauds will be materially changed. 


Subsection (2) is entirely new and has no 
parallel in prior North Carolina law. 
Note that subsection (2) applies “be- 
tween merchants” only. 


Subsection (3) (a) recognizes the doctrine 
of part performance as taking a contract 
out of the statute of frauds provision. 
North Carolina did not recognize that 
partial performance would take a con- 
tract otherwise required to be in writing 
outside of the statute of frauds. Hall v. 
Misenheimer, 137 N.C. 183, 49 S.E. 104 
(1904); Ebert v. Disher, 216 N.C. 36, 3 
S.E.2d 301 (1939); Grantham v. Grant- 
ham,-205.N.C; 363;0171:.$.B.4331: (1933). 


Since North Carolina did not have a 
statute of frauds as to contracts for the 
sale of personal property, the same re- 
sults as were reached will be reached un- 
der this UCC provision, subsection (3) 
(a), requiring a writing but obviating the 
necessity for a writing where partial per- 
formance as set out in subsection (3) (a) 
is present. 


Subsection (3) (b) accords with Sandlin 
v. Kearney, 154 N.C. 596, 70 S.E. 942 
(1911), that the admissions of the parties 
in their pleadings may stand for the writ- 
ing required by the statute of frauds. 


Subsection (3) (c) would seem to accord 
with prior North Carolina law that the 
statute of frauds applies only to executory 
contracts and not to executed contracts. 
See Sprinkle v. Ponder, 233 N.C. 312, 64 
S.E.2d 171 (1951); Willis v. Willis, 242 
N.C. 597, 89 S.E.2d 152 (1955); Keith 
Bros. v. Kennedy, 194 N.C. 784, 140 S.E. 
721 (1927). But note that this UCC sec- 
tion makes the contract enforceable only 
with respect to goods for which payment 
has been made and accepted or which 
have been received and accepted in the ab- 
sence of a writing. 
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§ 25-2-202. Final written expression; parol or extrinsic evidence.— 
Terms with respect to which the confirmatory memoranda of the parties agree or 
which are otherwise set forth in a writing intended by the parties as a final expres- 
sion of their agreement with respect to such terms as are included therein may not 
be contradicted by evidence of any prior agreement or of a contemporaneous oral 
agreement but may be explained or supplemented 

(a) by course of dealing or usage of trade (§ 25-1-205) or by course of perfor- 


mance (§ 25-2-208) ; and 


(b) by evidence of consistent additional terms unless the court finds the writing 
to have been intended also as a complete and exclusive statement of the terms of 


the agreement. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This section definitely rejects: 

(a) Any assumption that because a 
writing has bcen worked out which is 
final on some matters, it is to be taken as 
including all the matters agreed upon; 

(b) The premise that the language used 
has the meaning attributable to such 
language by rules of construction existing 
in the law rather than the meaning which 
arises out of the commercial context in 
which it was used; and 

(c) The requirement that a condition 
precedent to the admissibility of the type 
of evidence specified in paragraph (a) is an 
original determination by the court that 
the language used is ambiguous. 

2. Paragraph (a) makes admissible evi- 
dence of course of dealing, usage of trade 
and course of performance to explain or 
supplement the terms of any writing stat- 
ing the agreement of the parties in order 
that the true understanding ot the parties 
as to the agreement may be reached. Such 
writings are to be read on the assumption 
that the course of prior dealings between 
the parties and the usages of trade were 
taken for granted when the docunient was 


phrased. Unless carefully negated they 
have become an element of the meaning 
of the words used. Similarly, the course 
of actual performance by the parties is 
considered the best indication of what they 
intended the writing to mean. 

3. Under paragraph (b) consistent ad- 
ditional terms, not reduced to writing, may 
be proved unless the court finds that the 
writing was intended by both parties as a 
complete and exclusive statement of all 
the terms. If the additional terms are such 
that, if agreed upon, they would certainly 
have been included in the document in the 
view of the court, then evidence of their 
alleged making must be kept from the 
trier of fact. 

Cross references: 

Point 3: Sections 1—205, 2—207, 2—302 
and 2—316. 

Definitional cross references: 

“Agreed” and “agreement”. Section 1— 
201. 

“Course of dealing”. Section 1—205. 

_ “Parties”. Section 1—201. 

“Terms”. Section 1—201. 

“Usage of trade”. Section 1—205. 

“Written” and “writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


The purpose of paragraph (a) is to re- 
lax the application of the parol evidence 
rule to written contracts involving the 
sale of goods. North Carolina has held 
that where a contract is unambiguous, 
parol evidence to explain what the con- 
tract is, or to add to or vary it, is inadmis- 
sible. See Bost v. Bost, 234 N.C. 554, 67 
S.E.2d 745 (1951); Pierce v. Cobb, 161 
N.C. 300, 77 S.E. 350 (1913). If, on the 
other hand, terms of uncertain meaning 
are employed, parol evidence may be ad- 
mitted to show their meaning in a tech- 
nical or trade sense. See Layton v. Elba 
Mfg. 'Co., 161 N.C. 482, 77 S.B. 677 
(1913), where the contract term “car 
load” was amplified and explained by pa- 
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rol according to custom and usage in a 
particular business and trade. See also 
Neal v. Camden Ferry Co., 166 N.C. 563, 
82 S.E. 878 (1914). 

This UCC provision will allow admis- 
sion of “course of dealing or usage of 
trade” evidence even in the absence of 
ambiguity, thus apparently changing prior 
North Carolina law. Compare William- 
son v. Miller, 231 N.C. 722, 58 S.E.2d 743 
(1950). This section would not limit, ap- 
parently, parol evidence to an explana- 
tion of a term of the written contract. 

Paragraph (b) apparently continues 
prior North Carolina law that when a 
writing is not complete, consistent addi- 
tional terms agreed to in parol may be ad- 
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mitted to supply terms on which the writ- 
ing is silent. See Willis v. Jarrett Constr. 
Co., 152 N.C. 100, 67 S.E. 265 (1910). The 
UCC provision says, however, that if the 
court finds the writing to have been in- 
tended as a complete and exclusive state- 
ment of the terms of the agreement, evi- 
dence of consistent additional terms shall 
not be added. 

The UCC provision seems to indicate a 
presumption that the written memorandum 
does not necessarily include all the final 
terms of the contract—that additional 
terms may be shown unless the memoran- 
dum not only evidences a sale but also 
that it is in fact the “final and exclusive” 
statement of terms. 

Prior North Carolina law, on the other 
hand, apparently presumed that a written 


Cu. 25. UNIFoRM COMMERCIAL CopE 


§ 25-2-204 


contract embraces all previous stipulations 
between the parties and places the burden 
of showing any ambiguity or omission, or 
that the writing does not contain all of 
the terms of the contract upon the party 
seeking to add to or explain the writing, 
however consistent the addition may be. 
See Reynolds v. Palmer, 21 Fed. 433 
(W.D.N.C. 1884); Walker v. Horne, 149 
Hep Sup Deeb iV. IN. Cao % i Neal vy. 
Marrone, 2 ceeN. Cala, of be &.2d. | 239 
(1953). 

While the change will not be radical, 
the parol evidence rule will be liberalized 
somewhat by this section of the UCC in 
the absence of an express stipulation that 
the contract contains the complete and ex- 
clusive terms of the contract. 


§ 25-2-203. Seals inoperative.—The affixing of a seal to a writing evidenc- 
ing a contract for sale or an offer to buy or sell goods does not constitute the writ- 
ing a sealed instrument and the law with respect to sealed instruments does not 
apply to such a contract or offer. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 3. Uniform Sales Act. 

Changes: Portion pertaining to “seals 
rewritten. 

Purposes of changes: 

1. This section makes it clear that every 
effect of the seal which relates to “sealed 
instruments” as such is wiped out insofar 
as contracts for sale are concerned. How- 
ever, the substantial effects of a seal, ex- 
cept extension of the period of limitations, 
may be had by appropriate drafting as in 
the case of firm offers (see Section 2— 
205). 

2. This section leaves untouched any 
aspects of a seal which relate merely to 
signatures or to authentication of execution 
and the like. Thus, a statute providing that 


” 


a purported signature gives prima facie 
evidence of its own authenticity or that 
a signature gives prima facie evidence of 
consideration is still applicable to sales 
transactions even though a seal may be 
held to be a signature within the meaning 
of such a statute. Similarly. the authorized 
affixing of a corporate seal bearing the 
corporate name to a contractual writing 
purporting to be made by the corporation 
may have effect as a signature without any 
reference to the law of sealed instruments. 

Cross reference: 

Point 1: Section 2—205. 

Definitional cross references: 

“Contract for sale”. Section 2—106. 

“Goods”. Section 2—105. 

“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


North Carolina has recognized the ef- 
fect of a seal; if a contract is under seal it 
obviates requirement of showing any con- 
sideration. See Angier v. Howard, 94 N.C. 
27 (1886); Basketeria Stores v. Public In- 
dem. Co., 204 N.C. 537, 168 S.E. 822 (1933). 
The seal imports consideration. See Thom- 
ason v. Bescher, 176 N.C. 622, 97 S.E. 654 
(1918); Harrell v.-Watson, 63 N.C. 454 
(1869); Mordecai’s Law Lectures 1053-4; 
Coleman v. Whisnant, 226 N.C. 258, 37 
S.E.2d 693 (1946); McGowan v. Beach, 242 
N.C. 73, 86 S.E.2d 763 (1955). 


This UCC provision makes the prior law 
of seals inapplicable to sales contracts in 
North Carolina and therefore changes 
North Carolina law. All sealed contracts 
become simple contracts, requiring other 
consideration to be shown and resulting 
in a shorter statute of limitations. See 
GS 25-2-725. Contracts that were enforce- 
able in North Carolina are not enforceable 
under this UCC provision. 


§ 25-2-204. Formation in general.—(1) A contract for sale of goods may 
be made in any manner sufficient to show agreement, including conduct by both par- 
ties which recognizes the existence of such a contract. 
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(2) An agreement sufficient to constitute a contract for sale may be found even 
though the moment of its making is undetermined. 

(3) Even though one or more terms are left open a contract for sale does not 
fail for indefiniteness if the parties have intended to make a contract and there is a 
reasonably certain basis for giving an appropriate remedy. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 1 and 3, Uniform Sales Act. 

Changes: Completely rewritten by this 
and other sections of this Article. 

Purposes of changes: 

Subsection (1) continues without change 
the basic policy of recognizing any manner 
of expression of agreement, oral, written 
or otherwise. The legal effect of such an 
agreement is, of course, qualified by other 
provisions of this Article. 

Under subsection (1) appropriate con- 
duct by the parties may be sufficient to 
establish an agreement. Subsection (2) is 
directed primarily to the situation where 
the interchanged correspondence does not 
disclose the exact point at which the deal 
was closed, but the actions of the parties 
indicate that a binding obligation has been 
undertaken. 

Subsection (3) states the principle as 
to “open terms” underlying later sections 
of the Article. If the parties intend to 
enter into a binding agreement, this sub- 
section recognizes that agreement as valid 
in law, despite missing terms, if there is 
any reasonably certain basis for granting 
a remedy. The test is not certainty as to 
what the parties were to do nor as to the 
exact amount of damages due the plaintiff. 


Nor is the fact that one or more terms 
are left to be agreed upon enough of itself 
to defeat an otherwise adequate agree- 
ment. Rather, commercial standards on the 
point of “indefiniteness” are intended to 
be applied, this Act making provision else- 
where for missing terms needed for per- 
formance, open price, remedies and the 
like. 


The more terms the parties leave open, 
the less likely it is that they have in- 
tended to conclude a binding agreement, 
but their actions may be frequently con- 
clusive on the matter despite the omis- 
sions. 


Cross references: 

Subsection (1): Sections 1—103, 2—201 
and 2—302. 

Subsection (2): Sections 2—205 through 
2—209. 

Subsection (3): See Part 3. 


Definitional cross references: 
“Agreement”. Section 1—201. 
“Contract”. Section 1—201. 
“Contract for sale’. Section 2—106. 
“Goods”. Section 2—105. 

“Party”. Section 1—201. 

“Remedy”. Section 1—201. 
“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) accords generally with 
prior North Carolina law. See Crook v. 
Cowan, 64 N,C.9 743 (1870 )) rand © ee Ce 
May Co. v. Menzies Shoe Co., 186 N.C. 
144, 119 S.E. 227 (1923), that conduct of 
the parties may indicate the intention of 
the parties that a contract exists. This 
provision is inserted primarily to insure a 
liberal approach to finding the existence 
of a contract where the sale of goods is 
concerned because of a belief that com- 
mercial practices often recognize very in- 
formal dealings as creating binding obliga- 
tions. 

Subsection (2) has no counterpart in 
prior North Carolina statutory or deci- 
sional law. 

Subsection (3) would seem to change 
North Carolina law to some extent. It was 
a recognized general principle in North 
Carolina law that parties to a contract had 
to assent to the same thing in the same 
sense, and their minds had to meet as to 


all terms and if any portion of proposed 
terms was not settled, or no mode was 
agreed on by which they might be settled, 
there was no agreement. Kirby v. Stokes 
County Bd. of Educ., 230 N.C. 619, 55 
S.F.2d 322 (1949); Goeckel v. Stokely, 236 
N.C. 604, 73 S.E.2d 618 (1952). But in 
other instances the North Carolina court 
retreated from this principle and enforced 
“output” and “requirements” contracts. See 
Herren v. Gaines, 63 N.C. 72 (1868); In- 
dian Mountain Jellico Coal Co. v. Ashe- 
ville Ice & Coal Co., 134 N.C. 574, 47 S.E. 
116 (1904). The court has supplied a “place 
of delivery” term when the contract was 
silent. See Fruit Growers’ Express Co. v. 
Plate Ice Co., 59 F.2d 605 (4th Cir. 1935). 
The court thas supplied “time for perfor- 
mance” terms where omitted in a contract 
otherwise sufficient. See Hurlburt v. Simp- 
son, 25 N.C. 233 (1842); J. B. Colt Co. v. 
Kimball, 190 N.C. 169, 129 S.E. 406 (1925). 
See North Carolina Comments under GS 
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25-2-305, 25-2-306, 25-2-308, 25-2-309, which 
are related to this section. 

In appropriate cases where the parties 
intend to be bound but omit certain terms 
from their contract, subsection (3) will 
substitute external, objective commercial 
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standards in lieu of having the contract 
declared void for indefiniteness because of 
the lack of a statement of the specific 
terms to which the parties might have 
agreed. 


§ 25-2-205. Firm offers.—An offer by a merchant to buy or sell goods in a 
signed writing which by its terms gives assurance that it will be held open is not 
revocable, for lack of consideration, during the time stated or if no time is stated for 
a reasonable time, but in no event may such period of irrevocability exceed three 
months; but any such term of assurance on a form supplied by the offeree must be 
separately signed by the offeror. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 1 and 3, Uniform Sales Act. 

Changes: Completely rewritten by this 
and other sections of this Article. 

Purposes of changes: 

1. This section is intended to modify 
the former rule which required that “firm 
offers” be sustained by consideration in 
order to bind, and to require instead that 
they must merely be characterized as such 
and expressed in signed writings. 

2. The primary purpose of this section 
is to give effect to the deliberate intention 
of a merchant to make a current firm 
offer binding. The deliberation is shown 
in the case of an individualized document 
by the merchant’s signature to the offer, 
and in the case of an offer included on a 
form supplied by the other party to the 
transaction by the separate signing of the 
particular clause which contains the offer. 
“Signed” here also includes authentication 
but the reasonableness of the authentica- 
tion herein allowed must be determined 
in the light of the purpose of the section. 
The circumstances surrounding the signing 
may justify something less than a formal 
signature or initialing but typically the 
kind of authentication involved here would 
consist of a minimum of initialing of the 
clause involved. A handwritten memoran- 
dum on the writer’s letterhead purporting 
in its terms to “confirm” a firm offer al- 
ready made would be enough to satisfy 
this section, although not subscribed, since 
under the circumstances it could not be 
considered a memorandum of mere nego- 
tiation and it would adequately show its 
own authenticity. Similarly. an authorized 
telegram will suffice, and this is true even 
though the original draft contained only a 
typewritten signature. However, despite 
settled courses of dealing or usages of 
the trade whereby firm offers are made by 
oral communication and relied upon with- 
out more evidence, such offers remain 
revocable under this Article since authen- 
tication by a writing is the essence of this 
section. 


3. This section is intended to apply to 
current “firm” offers and not to long term 
options, and an outside time limit of three 
months during which such offers remain 
irrevocable has been set. The three month 
period during which firm offers remain 
irrevocable under this section need not be 
stated by days or by date. If the offer 
states that it is “guaranteed” or “firm” 
until the happening of a contingency 
which will occur within the three month 
period, it will remain irrevocable until 
that event. A promise made for a longer 
period will operate under this section to 
bind the offeror only for the first three 
months of the period but may of course be 
renewed. If supported by consideration it 
may continue for as long as the parties 
specify. This section deals only with the 
offer which is not supported by considera- 
tion. 


4, Protection is afforded against the in- 
advertent signing of a firm offer when 
contained in a form prepared by the offeree 
by requiring that such a clause be sepa- 
rately authenticated. If the offer clause is 
called to the offeror’s attention and he 
separately authenticates it, he will be 
bound; Section 2—302 may operate, how- 
ever, to prevent an unconscionable result 
which otherwise would flow from other 
terms appearing in the form. 


5. Safeguards are provided to offer relief 
in the case of material mistake by virtue 
of the requirement of good faith and the 
general law of mistake. 


Cross references: 


Point 1: Section 1—102. 
Point 2: Section 1—102. 
Point 3: Section 2—201. 
Point 5: Section 2—302. 


Definitional cross references: 
“Goods”. Section 2—105. 
“Merchant”. Section 2—104. 
“Signed” Section 1—201. 
“Writing”. Section 1—201. 
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NORTH CAROLINA COMMENT 


This provision reverses prior North 
Carolina law. If an offer to sell was with- 
out consideration, it could be withdrawn 
by the offeror at any time before accep- 
tance. Durham Life Ins. Co. v. Moize, 175 
N.C. 344, 95 S.E. 552 (1918); Winders v. 
Kenan, 161 N.C. 628, 77 S.E. 687 (1913); 
Paddock v. Davenport, 107 N.C. 710, 12 
S.E. 464 (1890). That an option to pur- 


§ 25-2-206. Offer and acceptance 


chase under a sealed instrument could not 
be revoked, see Thomason v. Bescher, 176 
N.C. 622, 97 S.E. 654 (1918). This section 
would make firm offers made by merchants 
binding and irrevocable, even though not 
supported by consideration or seal. 

Note that the section applies only to 
“merchants.” 


in formation of contract.— 


(1) Unless otherwise unambiguously indicated by the language or circumstances 


(a) an offer to make a contract shall be construed as inviting acceptance in any 
manner and by any medium reasonable in the circumstances ; 

(b) an order or other offer to buy goods for prompt or current shipment shall 
be construed as inviting acceptance either by a prompt promise to ship or by the 
prompt or current shipment of conforming or nonconforming goods, but such a 
shipment of nonconforming goods does not constitute an acceptance if the seller 
seasonably notifies the buyer that the shipment is offered only as an accommoda- 
tion to the buyer. 

(2) Where the beginning of a requested performance is a reasonable mode of 
acceptance an offeror who is not notified of acceptance within a reasonable time 
may treat the offer as having lapsed before acceptance. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 1 and 3, Uniform Sales Act 

Changes: Completely rewritten in this 
and other sections of this Article. 

Purposes of changes: To make it clear 
that: 

1. Any reasonable manner of acceptance 
is intended to be regarded as available 
unless the offeror has made quite clear 
that it will not be acceptable Former 
technical rules as to acceptance, such as 
requiring that telegraphic offers be ac- 
cepted by telegraphed acceptance, etc., are 
rejected and a criterion that the acceptance 
be “in any manner and by any medium 
reasonable under the circumstances,” is 
substituted. This section is intended to 
remain flexible and its applicability to be 
enlarged as new media of communication 
develop or as the more time-saving present 
day media come into general use. 


2. Either shipment or a prompt promise 
to ship is made a proper means of accep- 
tance of an offer looking to current ship- 
ment. In accordance with ordinary com- 
mercial understanding the section inter- 
prets an order looking to current ship- 
ment as allowing acceptance either by ac- 
tual shipment or by a prompt promise to 
ship and rejects the artificial theory that 
only a single mode of acceptance is nor- 
mally envisaged by an offer. This is true 
even though the language of the offer hap- 
pens to be “ship at once” or the like. 
“Shipment” is here used in the same sense 


as in Section 2—504; it does not include 
the beginning ot delivery by the seller’s 
own truck or by messenger. But loading 
on the seller’s own truck might be a be- 
ginning of performance under subsection 
(2). 

3. The beginning of performance by an 
offeree can be effective as acceptance so 
as to bind the offeror only if followed 
within a reasonable time by notice to the 
offeror. Such a beginning of performance 
must unambiguously express the offeree’s 


‘intention to engage himself. For the pro- 


tection of both parties it is essentia) that 
notice follow in due course to constitute 
acceptance. Nothing in this section how- 
ever bars the possibility that under the 
common law performance begun tmay have 
an intermediate effect of temporarily bar- 
ring revocation of the offer, or at the 
offeror’s option, final effect in constituting 
acceptance. 


4. Subsection (1) (b) deals with the 
situation where a shipment made following 
an order is shown by a notification of 
shipment to be referable to that order but 
has a defect. Such a non-conforming ship- 
ment is normally to be understood as in- 
tended to close the bargain, even though 
it proves to have been at the same time a 
breach. However, the seller by stating 
that the shipment is non-conforming and 
is offered only as an accommodation to 
the buyer keeps the shipment or notifica- 
tion from operating as an acceptance. 
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Definitional cross references: 
“Buyer”. Section 2—103. 
“Conforming”. Section 2—106. 
“Contract”. Section 1—201. 
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“Goods”. Section 2—105. 
“Notifies”. Section 1—201. 
“Reasonable time”. Section 1—204. 


NORTH CAROLINA COMMENT 


Subsection (1) (a) is designed to reject 
any technical rules of acceptance of con- 
tracts and provides that an offer shall be 
construed as inviting acceptance in any 
manner or medium reasonable under the 
circumstances. This was probably already 
the law of North Carolina. See Crook v. 
Cowan, 64 N.C. 743 (1870), which holds 
that while an assent to the terms of an of- 
fer is indispensable, it is not material how 
or through whom it is given. Of course, 
an offer by mail carries with it an implied 
invitation, nothing else appearing, that it 
may be accepted or rejected by mail. See 
Board of Educ. v. State Bd. of Educ., 217 
N.C. 90, 6 S.E.2d 833 (1939). This subsec- 
tion would appear to accord with reason. 
Of course, the offeror can specify a partic- 
ular mode or manner for effective accep- 
tance. 

Subsection (1) (b) apparently has no 
parallel in prior North Carolina law and 
is therefore new. It is designed to resolve 
a trick problem not evidenced by any North 
Carolina case. The general principle is that 


an order for goods authorizes acceptance 
by seller’s shipment of the goods. Crook 
v. Cowan, 64 N.C. 743 (1870). The trick 
comes when the seller ships nonconform- 
ing goods in response to an order. If these 
goods were shipped and accepted by the 
buyer, he had technically accepted a coun- 
teroffer. If he rejected the goods, as he 
had a right to do, he might find himself 
without any recourse against the seller, as 
the seller could claim no contract was ever 
consummated because his acceptance did 
not conform to the buyer’s offer. The Code 
shifts tactical advantage somewhat. Un- 
less the seller shipping nonconforming 
goods notifies the buyer that they are 
being shipped “for accommodation” only, 
the seller will be held to have accepted 
the buyer’s offer by his shipment—a con- 
tract will have been formed. 

Subsection (2) was probably already the 
law in North Carolina. (Compare Crook 
v. Cowan, 64 N.C. 743 (1870), dissenting 
opinion of Rodman, J.) 


§ 25-2-207. Additional terms in acceptance or confirmation.—(1) A 


definite and seasonable expression of acceptance or a written confirmation which is 
sent within a reasonable time operates as an acceptance even though it states terms 
additional to or different from those offered or agreed upon, unless acceptance is 
expressly made conditional] on assent to the additional or different terms. 

(2) The additional or different terms are to be construed as proposals for addi- 
tion to the contract. Between merchants such terms become part of the contract 
unless: 

(a) the offer expressly limits acceptance to the terms of the offer ; 

(b) they materially alter it; or 

(c) notification of objection to them has already been given or is given within a 
reasonable time after notice of them is received. 

(3) Conduct by both parties which recognizes the existence of a contract is suf- 
ficient to establish a contract for sale although the writings of the parties do not 
otherwise establish a contract. In such case the terms of the particular contract 
consist of those terms on which the writings of the parties agree, together with any 
supplementary terms incorporated under any other provisions of this chapter. 


P1065, 7 6. /00S- 912) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 1 and 3, Uniform Sales Act. 

Changes: Completely rewritten by this 
and other sections of this Article. 

Purposes of changes: 

1. This section is intended to deal with 
two typical situations. The one is where 
an agreement has been reached either 
orally or by informal correspondence be- 
tween the parties and is followed by one 


or both of the parties sending formal ac- 
knowledgments or memoranda embodying 
the terms so far as agreed upon and adding 
terms not discussed. The other situation 
is one in which a wire or letter expressed 
and intended as the closing or confirma- 
tion of an agreement adds further minor 
suggestions or proposals such as “ship by 
Tuesday,” “rush,” “ship draft against bill 
of lading inspection allowed,” or the like. 
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2. Under this Article a proposed deal 
which in commercial understanding has in 
fact been closed is recognized as a con- 
tract. Therefore. any additional matter 
contained either in the writing intended 
to close the deal or in a later confirmation 
falls within subsection (2) and must be 
regarded as a proposal for an added term 
unless the acceptance is made conditional 
on the acceptance of the additional terms. 

3. Whether or not additional or different 
terms will become part of the agreement 
depends upon the provisions of subsection 
(2). If they are such as materially to alter 
the original bargain, they will not be in- 
cluded unless expressly agreed to by the 
other party. If, however, they are terms 
which would not so change the bargain 
they will be incorporated unless notice of 
objection to them has already been given 
or is given within a reasonable time. 

4. Examples of typical clauses which 
would normally “materially alter’ the 
contract and so result in surprise or hard- 
ship if incorporated without express 
awareness by the other party are: a clause 
negating such standard warranties as that 
of merchantability or fitness for a par- 
ticular purpose in circumstances in which 
either warranty normally attaches; a clause 
requiring a guaranty o1 909 or 100% 
deliveries in a case such as a contract by 
cannery, where the usage of the trade 
allows greater quantity leeways; a clause 
reserving to the seller the power to cancel 
upon the buyer’s failure to meet any in- 
voice when due; a clause requiring that 
complaints be made in a time materially 
shorter than customary or reasonable. 

5. Examples of clauses which involve no 
element of unreasonable surprise and 
which therefore are to be incorporated in 
the contract unless notice of objection is 
seasonably given are: a clause setting 
forth and perhaps enlarging slightly upon 
the seller’s exemption due to supervening 
causes beyond his control, similar to those 
covered by the provision of this Article on 
merchant’s excuse by failure of presup- 
posed conditions or a clause fixing in ad- 
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vance any reasonable formula of proration 
under such circumstances; a clause fixing 
a reasonable time for complaints within 
customary limits, or in the case of a pur- 
chase for sub-sale, providing for inspection 
by the sub-purchaser; a clause providing 
for interest on overdue invoices or fixing 
the seller’s standard credit terms where 
they are within the range of trade practice 
and do not limit any credit bargained for; 
a clause limiting the right of rejection for 
defects which fall within the customary 
trade tolerances for acceptance “with ad- 
justment” or otherwise limiting remedy in 
a reasonable manner (see Sections 2—718 
and 2—719). 

6. If no answer is received within a rea- 
sonable time after additional terms are 
proposed, it is both fair and commercially 
sound to assume that their inclusion has 
been assented to. Where clauses on con- 
firming forms sent by both parties con- 
flict, each party must be assumed to object 
to a clause of the other conflicting with 
one on the confirmation sent by himself. 
As a result the requirement that there 
be notice of objection which is found in 
subsection (2) is satisfied and the conflict- 
ing terms do not become a part of the 
contract. The contract then consists of the 
terms originally expressly agreed to, terms 
on which the confirmations agree, and 
terms supplied by this Act, including sub- 
section (2). 


Cross references: 

See generally Section 2—302. 

Point 5: Sections 2—513, 2—602, 2—607, 
2—609, 2—612, 2—614, 2—615, 2 -616, 2— 
718 and 2—719. 

' Point 6: Sections 1—102 and 2—104. 


Definitiona!l cross references: 


“Between merchants”. Section 2—104. 
“Contract” Section :1—201; 
“Notification”. Section 1—201. 
“Reasonable time”. Section 1—204. 
“Seasonably”. Section 1—204. 

“Send”. Section 1—201. 

“Term”. Section 1—201. 

“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section changes. prior North 
Carolina law. See Morrison v. Parks, 164 
N.C. 197, 80 S.E. 85 (1913), that for an 
acceptance of an offer to become a bind- 
ing contract, it had to be absolute and 
unconditional and identical with the of- 
fer’s terms in all respects and where the 
acceptance was for a lower price, or 
specified different kinds of goods, the ac- 
ceptance was conditional and there was 


no contract. Wilson v. W. M. Storey 
Lumber Go. 7180, NiCii271, 04S Fb wroat 
(1920). But see Carver v. Britt, 241 N.C. 
538, 85 S.E.2d 888 (1955), that where an 
offer was squarely accepted in positive 
terms, the addition of a statement relat- 
ing to ultimate performance of the con- 
tract did not make the acceptance condi- 
tional and prevent the formation of the 
contract. In other words, if the acceptance 
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varied materially with the offer and was 
conditional, there would be no contract. But 
if the acceptance added terms that were not 
material or which were minor, or which 
represented in effect a request, or proposal 
of alteration or modification, made after an 
unconditional acceptance of an offer, this 
would not affect the contract. Compare 
Richardson yv. Greensboro Warehouse & 
Storage Co., 223 N.C. 344, 26 S.E.2d 897, 
149 A.L.R. 201 (1943). 

Subsection (1): Under subsection (1) of 
this section the additional or different terms 
in the acceptance are not treated as “condi- 
tions to acceptance,’ constituting a coun- 
teroffer, but result in a completed contract. 
The added or different terms set out in the 
acceptance do not become a part of the con- 
tract as between ordinary sellers and pur- 
chasers (nonmerchants) but become ad- 
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denda to the contract which merely “pro- 
pose” or “suggest” such additional or dif- 
ferent terms. 

Subsection (2): Under subsection (2), 
as to “merchants” contracts, if there are 
additional or different terms in the accep- 
tance or confirmation, the additional or dif- 
ferent terms of the acceptance become a 
part of the contract unless (a) the offer ex- 
pressly limits acceptance to the terms of 
the offer; (b) they materially alter it; or 
(c) notification of objection to such terms 
is given within a reasonable time. 

Subsection (3) accords with J. W. San- 
ders Cotton Mill v. Capps, 104 F. Supp. 
617 (E.D.N.C. 1952), that an acceptance 
and a binding contract may result from 
acts and conduct even though writings of 
the parties may not by themselves consti- 
tute a contract. 


§ 25-2-208. Course of performance or practical construction.—(1) 
Where the contract for sale involves repeated occasions for performance by either 
party with knowledge of the nature of the performance and opportunity for objec- 
tion to it by the other, any course of performance accepted or acquiesced in without 
objection shall be relevant to determine the meaning of the agreement. 

(2) The express terms of the agreement and any such course of performance, as 
well as any course of dealing and usage of trade, shall be construed whenever rea- 
sonable as consistent with each other; but when such construction is unreasonable, 
express terms shall control course of performance and course of performance shall 
control both course of dealing and usage of trade (§ 25-1-205). 

(3) Subject to the provisions of the next section [§ 25-2-209] on modification 
and waiver, such course of performance shall be relevant to show a waiver or modi- 
fication of any term inconsistent with such course of performance. (1965, c. 


700, s. 1.) 


Editor’s Note. — In the parentheses at 
the end of subsection (2), the 1965 Session 
Laws have “25A-54,” which would be pres- 


ent § 25-2-205. Since present § 25-1-205 is 
the correct reference, it has been used 
above. 


OFFICIAL COMMENT 


Prior uniform statutory provision: No 
such general provision but concept of this 
section recognized by terms such as 
“course of dealing,” “the circumstances of 
the case,” “the conduct of the parties,” 
etc., in Uniform Sales Act. 

Purposes: 

1. The parties themselves know best 
what they have meant by their words of 
agreement and their action under that 
agreement is the best indication of what 
that meaning was. This section thus 
rounds out the set of factors which deter- 
mines the meaning of the “agreement” 
and therefore also of the “unless otherwise 
agreed” qualification to various provisions 
of this Article. 

2. Under this section a course of per- 
formance is always relevant to determine 
the meaning of the agreement. Express 
mention of course of performance else- 


where in this Article carries no contrary 
implication when there is a failure to refer 
to it in other sections. 

3. Where it is difficult to determine 
whether a particular act merely sheds light 
on the meaning of the agreement or repre- 
sents a waiver of a term of the agreement, 
the preference is in favor of “waiver” 
whenever such construction, plus the ap- 
plication of the provisions on the rein- 
statement of rights waived (see Section 
2—209), is needed to preserve the flexible 
character of commercial contracts and to 
prevent surprise or other hardship. 

4. A single occasion of conduct does not 
fall within the language of this section but 
other sections such as the ones on silence 
after acceptance and failure to specify 
particular defects can affect the parties’ 
rights on a single occasion (see Sections 
2—605 and 2—607). 
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Cross references: 
Point 1: Section 1—201. 
Point 2: Section 2—202. 


Cu. 25. UNirormM COMMERCIAL CODE 


§ 25-2-209 


Point 3: Sections 2—209, 2—601 and 2— 
607. 
Point 4: Sections 2—605 and 2—607. 


NORTH CAROLINA COMMENT 


Subsection (1): There does not seem 
to be any North Carolina case directly in 
point with subsection (1), but it seems to 
accord with prior North Carolina law that 
an acceptance of an offer (and thus the 
terms of the contract) may be established 
by words or conduct showing that the of- 
feree means to accept. If a party declines 
to speak when speech is admonished at the 
peril of an inference from silence, his si- 
lence may justify an inference that he has 
agreed to the terms of a contract even 
though its terms may be otherwise doubt- 
ful and ambiguous. See T. C. May Co. v. 
Menzies Shoe Co., 184 N.C. 150, 113 S.E. 
593 (1922). That North Carolina followed 


the rule of “practical interpretation” or 
“practical construction” of contracts is 
shown by Cole v. Industrial Fibre Co., 200 
N.C. 484, 157 S.E. 857 (1931), which states: 
“The practical interpretation given to their 
contracts by the parties to them while they 
are engaged in their performance and be- 
fore any controversy has arisen concern- 
ing them, is one of the best indications of 
theirsintentayan 

Subsection (2) accords with Lamborn v. 
Woodard, 20 F.2d 635 (4th Cir. 1927), that 
custom or usage may explain a doubtful 
contract but not contradict a plain express 
one. See also Cooper v. Purvis, 46 N.C. 
141 (1853). 


§ 25-2-209. Modification, rescission and waiver.—(1) An agreement 


modifying a contract within this article needs no consideration to be binding. 
(2) A signed agreement which excludes modification or rescission except by a 
signed writing cannot be otherwise modified or rescinded, but except as between 
merchants such a requirement on a form supplied by the merchant must be sepa- 
rately signed by the other party. 
(3) The requirements of the statute of frauds section of this article (§ 25-2-201) 
must be satisfied if the contract as modified is within its provisions. 


(4) Although an attempt at modification or rescission does not satisfy the re- 
quirements of subsection (2) or (3) it can operate as a waiver. 


(5) A party who has made a waiver affecting an executory portion of the con- 
tract may retract the waiver by reasonable notification received by the other party 
that strict performance will be required of any term waived, unless the retraction 
would be unjust in view of a material change of position in reliance on the waiver. 
(1965, c.; 700, s. 1.) 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- 
section (1)—Compare Section 1, Uniform 
Written Obligations Act; Subsections (2) 
to (5)—none. 

Purposes of changes and new matter: 

1. This section seeks to protect and 
make effective all necessary and desirable 
modifications of sales contracts without 
regard to the technicalities which at pres- 
ent hamper such adjustments. 

2. Subsection (1) provides that an agree- 
ment modifying a sales contract needs no 
consideration to be binding. 

However, modifications made thereunder 
must meet the test of good faith imposed 
by this Act. The effective use of bad 
faith to escape performance on the orig- 
inal contract terms is barred, and the ex- 
tortion of a “modification” without legiti- 
mate commercial reason is ineffective as a 
violation of the duty of good faith. Nor 
can a mere technical consideration support 
a modification made in bad faith. 


The test of “good faith’ between mer- 
chants or as against merchants includes 
“observance of reasonable commercial 
standards of fair dealing in the trade” 
(Section 2-103), and may in some situa- 
tions require an objectively demonstrable 
reason for seeking a modification. But 
such matters as a market shift which 
makes a performance come to involve a 
loss may provide such a reason even 
though there is no such unforeseen diffi- 
culty as would make out a legal excuse 
from performance under Sections 2-615 
and 2-616. 

3. Subsections (2) and (3) are intended 
to protect against false allegations of oral 
modifications. “Modification or rescission” 
includes abandonment or other change by 
mutual consent, contrary to the decision 
in Green v. Doniger, 300 N.Y. 238, 90 
N.E.2d 56 (1949); it does not include 
unilateral “termination” or “cancellation” 
as defined in Section 2-106. 
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The Statute of Frauds provisions of this 
Article are expressly applied to modifica- 
tions by subsection (3). Under those pro- 
visions the “delivery and acceptance” 
test is limited to the goods which have 
been accepted, that is, to the past. 
“Modification” for the future cannot 
therefore be conjured up by oral testi- 
mony if the price involved is $500.00 or 
more since such modification must be 
shown at least by an authenticated memo. 
And since a memo is limited in its effect 
to the quantity of goods set forth in it 
there is safeguard against oral evidence. 

Subsection (2) permits the parties in 
effect to make their own Statute of Frauds 
as regards any future modification of the 
contract by giving effect to a clause in a 
signed agreement which expressly requires 
any modification to be by signed writing. 
But note that if a consumer is to be held 
to such a clause on a form supplied by a 
merchant it must be separately signed. 
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4. Subsection (4) is intended, despite 
the provisions of subsections (2) and (3), 
to prevent contractual provisions excluding 
modification except by a signed writing 
from limiting in other respects the legal 
effect of the parties’ actual later conduct. 
The effect of such conduct as a waiver is 
further regulated in subsection (5). 

Cross references: 

Point 1: Section 1-203. 

Point 2: Sections 1-201, 
and 2-616. 

Point 3: Sections 2-106, 2-201 and 2-202. 

Point 4: Sections 2-202 and 2-208. 

Definitional cross references: 

“Agreement”. Section 1-201. 

“Between merchants’. Section 

~Conttactua Section 51-201. 

“Notification”. Section 1-201. 

“Signed”. Section 1-201. 

“Term”. Section 1-201. 

“Writing”. Section 1-201. 


1-203, 2-615 


2-104. 


NORTH CAROLINA COMMENT 


Subsection (1) makes a change in prior 
North Carolina law. North Carolina held 
that a consideration is necessary in order 
to make binding an agreement modifying 
or discharging a contract. See Lipschutz 
v. Weatherly, 140 N.C. 365, 53 S.E. 132 
(1906); Brown v. Catawba River Lumber 
Con a17ON-C 5287s S345: 912539 (1895). 

Subsection (2) changes prior North 
Carolina law. See Childress v. C. W. 
Myers Trading Post, Inc., 247 N.C. 150, 
100 S.E.2d 391 (1957), which holds that a 
written contract may be modified or 
waived by a subsequent parol agreement 
even though the instrument provides that 
any modification must be in writing. Sub- 
section (2) permits the parties to prescribe 
their own “statute of frauds” so to speak 
by requiring modifications of the contract 
to be in writing. The last part of subsec- 
tion (2) (after the comma) provides that a 
merchant-seller’s contract form limiting 
modification by a buyer (who is not a 
merchant), specifying that it shall be modi- 
fied only by a writing, will not limit the 
nonmerchant buyer unless he separately 
signs the instrument containing such lim- 
itation. 

Subsection (3) makes it clear that if 
contract as modified would be within the 
statute of frauds provision, the modifica- 
tion must be in writing. 

Subsection (4) attempts to provide an 
equitable solution to situations where there 
is conduct or parol agreement which would 
evince intention to modify the contract but 


for the requirements of subsections (2) and 
(3). This subsection would seem to accord 
with prior law in North Carolina. See 
Childress v. C. W. Myers Trading Post, 
Inc., 247 N.C. 150, 100 S.E.2d 391 (1957); 
Whitehurst v. FCX Fruit & Vegetable 
Serv., 224 N.C. 628, 32 S.E.2d 34 (1944); 
H. M. Wade Mfg. Co. v. Lefkowitz, 204 
N.C. 449, 168 S.E. 517 (1933), which indi- 
cate that the doctrine of waiver, in proper 
cases, is now as firmly established as the 
doctrine of rigidity and inflexibility of the 
written word. The latter case defines 
waiver: “A waiver takes place where a 
man dispenses with the performance of 
something which he has a right to exact. 
A man may do that not only by saying 
that he dispenses with it, that he excuses 
the performance, or he may do it as ef- 
fectually by conduct which naturally and 
justly leads the other party to believe that 
he dispenses with it. There can be no 
waiver unless so intended by one party, 
and so understood by the other, or one 
party has so acted as to mislead the other.” 

Subsection (4), according to the Offi- 
cial Comment, is directed primarily toward 
conduct after formation of the contract 
which will constitute a waiver notwith- 
standing a provision in the contract that 
excludes modification or rescission except 
by a signed writing. 

Subsection (5): No statutory or deci- 
sional parallel has been located concerning 
the retraction of a waiver as provided for 
in subsection (5). 


§ 25-2-210. Delegation of performance; assignment of rights.—(1) 
A party may perform his duty through a delegate unless otherwise agreed or unless 
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the other party has a substantial interest in having his original promisor perform 
or control the acts required by the contract. No delegation of performance relieves 
the party delegating of any duty to perform or any liability for breach. 

(2) Unless otherwise agreed all rights of either seller or buyer can be assigned 
except where the assignment would materially change the duty of the other party, 
or increase materially the burden or risk imposed on him by his contract, or impair 
materially his chance of obtaining return performance. A right to damages for 
breach of the whole contract, or a right arising out of the assignor’s due perfor- 
mance of his entire obligation can be assigned despite agreement otherwise. 

(3) Unless the circumstances indicate the contrary a prohibition of assignment 
of “the contract” is to be construed as barring only the delegation to the assignee 
of the assignor’s performance. 

(4) An assignment of “the contract” or of “all my rights under the contract” or 
an assignment in similar general terms is an assignment of rights and unless the 
language or the circumstances (as in an assignment for security) indicate the con- 
trary, it is a delegation of performance of the duties of the assignor and its accep- 
tance by the assignee constitutes a promise by him to perform those duties. This 
promise is enforceable by either the assignor or the other party to the original con- 
tract. 


(5) The other party may treat any assignment which delegates performance as 
creating reasonable grounds for insecurity and may without prejudice to his rights 
against the assignor demand assurances from the assignee. (§ 25-2-609). (1965, 
CaZ00.8, 1.) 

OFFICIAL COMMENT 


Prior uniform statutory provision: None. of the “personal discretion” element by 
Purposes: substituting the reasonably objective 


1. Generally, this section recognizes 
both delegation of performance and as- 
signability as normal and permissible inci- 
dents of a contract for the sale of goods. 

2. Delegation of performance, either in 
conjunction with an assignment or other- 
wise, is provided for by subsection (1) 
where no_ substantial reason can _ be 
shown as to why the delegated perfor- 
mance will not be as satisfactory as per- 
sonal performance. 

3. Under subsection (2) rights which 
are no longer executory such as a right 
to damages for breach or a right to pay- 
ment of an “account” as defined in the 
Article on Secured Transactions (Article 
9) may be assigned although the agree- 
ment prohibits assignment. In such cases 
no question of delegation of any perfor- 
mance is involved. The assignment of a 
“contract right” as defined in the Article 
on Secured Transactions (Article 9) is 
not covered by this subsection. 

4. The nature of the contract or the 
circumstances of the case, however, may 
bar assignment of the contract even 
where delegation of performance is not 
involved. This Article and this section are 
intended to clarify this problem, particu- 
larly in cases dealing with output require- 
ment and exclusive dealing contracts. In 
the first place the section on requirements 
and exclusive dealing removes from the 
construction of the original contract most 


standard of good faith operation of the 
plant or business to be supplied. Secondly, 
the section on insecurity and assurances, 
which is specifically referred to in sub- 
section (5) of this section, frees the other 
party from the doubts and uncertainty 
which may afflict him under an assign- 
ment of the character in question by per- 
mitting him to demand adequate assur- 
ance of due performance without which 
he may suspend his own performance. 
Subsection (5) is not in any way intended 
to limit the effect of the section on in- 
security and assurances and the word 
“performance” includes the giving of or- 
ders under a requirements contract. Of 
course, in any case where a material per- 
sonal discretion is sought to be trans- 
ferred, effective assignment is barred by 
subsection (2). 

5. Subsection (4) lays down a general 
rule of construction distinguishing between 
a normal commercial assignment, which 
substitutes the assignee for the assignor 
both as to rights and duties, and a 
financing assignment in which only the 
assignor’s rights are transferred. 

This Article takes no position on the 
possibility of extending some recognition 
Or power to the original parties to work 


out normal commercial readjustments 
of the contract in the case of financing 
assignments even. after the _ original 


obligor has been notified of the as- 
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signment. This question is dealt with in 
the Article on Secured Transactions 
(Article 9). 

6. Subsection (5) recognizes that the 
non-assigning original party has a stake 
in the reliability of the person with whom 
he has closed the original contract, and 
is, therefore, entitled to due assurance 
that any delegated performance will be 
properly forthcoming. 

7. This section is not intended as a 
complete statement of the law of delega- 
tion and assignment but is limited to 
clarifying a few points doubtful under the 
case law. Particularly, neither this sec- 
tion nor this Article touches directly on 
such questions as the need or effect of 
notice of the assignment, the rights of 
successive assignees, or any question of 
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the form of an assignment, either as be- 
tween the parties or as against any third 
parties. Some of these questions are dealt 
with in Article 9. 

Cross references: 

Point 3: Articles 5 and 9. 

Point 4: Sections 2—306 and 2—609. 

Point 5: Article 9, Sections 9—317 and 
9—318. 

Point 7: Article 9. 

Definitional cross references: 

“Agreement”. Section 1—201. 

“Buyer”. Section 2—103. 

“Contract”. Section 1—201. 

marty Sectionmdi—20l. 

“Rights”. Section 1—201. 

“Seller”. Section 2—103. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


The first sentence of 
subsection (1) is consistent with deci- 
sional law in North Carolina that con- 
tracts for the sale and purchase of mer- 
chandise, not involving a personal element 
or a relation of personal confidence, are 
assignable by either party. See Gulf States 
Creosoting Co. v. Loving, 120 F.2d 195 
(4th Cir. 1941) and cases there cited. See 
Restatement, Contracts §§ 151, 152 (1932). 
That executory contracts involving per- 
sonal confidence or reliance on character, 
skill, business standing, or capacity cannot 
be assigned is set forth in Atlantic & 
N.C.R.R. v. Atlantic & N.C. Co., 147 N.C. 
368, 61 S.E. 185 (1908). 

The second sentence of subsection (1) 
also accords with North Carolina deci- 
sional law. That a delegation of perform- 
ance does not relieve the assignor or dele- 
gator, see Atlantic & N.C.R.R. v. Atlan- 
ticucceN. Galo. 014 aN. Cas68s (6 ieoshaLSD 
(1908). 

Subsection (2): The first sentence of 
subsection (2) accords with prior North 
Carolina law. See Atlantic & N.C.R.R. v. 
Atlantic & N.C. Co., 147 N.C. 368, 61 S.E. 
185 (1908). The second sentence of sub- 
section (2) makes choses in action arising 
out of executed contracts assignable, not- 
withstanding an agreement in the contract 
not to assign. While Gulf States Creosot- 
ing Co. v. Loving, 120 F.2d 195 (4th Cir. 
1941), holds that a cause of action for 


Subsection (1): 


breach of contract is assignable, the pro- 
vision in the UCC that a cause of action is 
assignable despite a contrary agreement 
will apparently be new in North Carolina. 

Subsection (3) apparently has no statu- 
tory or decisional parallel in North Caro- 
lina. 

Subsection (4) accords with Atlantic & 
N.C.R.R. v. Atlantic & N.C. Co., 147 N.C. 
368, 61 S.E. 185 (1908), that an assignee 
assumes both the benefits and burdens up- 
on an assignment of a contract. That an 
assignor can maintain an action against his 
assignee for nonperformance of duties im- 
posed in an assigned contract is also held 
in the Atlantic & N.C.R.R. case. Implicit 
also is the rule that a third party who was 
an original party to a contract assigned 
may maintain a suit directly against an as- 
signee for nonperformance of the contract 
assumed. Compare the analogous situation 
where a transferee of mortgaged property 
who assumes the obligation which the 
mortgage secures is directly and _ per- 
sonally liable to the holder of the mort- 
gage on the mortgage debt. Rector v. Ly- 
da, 180 N.C. 577, 105 S.E. 170 (1920); Par- 
lier v. Miller, 186 N.C. 501, 119 S.E. 898 
(1923). 

Subsection (5) making assignment dele- 
gating performance grounds for insecur- 
ity entitling the other party to further as- 
surances has no parallel in decisional or 
statutory law in North Carolina. 


PART 3. 


GENERAL OBLIGATION AND CONSTRUCTION 
oF CONTRACT. 


§ 25-2-301. General obligations of parties.—The obligation of the seller 
is to transfer and deliver and that of the buyer is to accept and pay in accordance 


with the contract. (1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 11 and 41, Uniform Sales Act. 

Changes: Rewritten. 

Purposes of changes: 

This section uses the term “obligation” 
in contrast to the term “duty” in order 
to provide for the “condition” aspects of 
delivery and payment insofar as they are 
not modified by other sections of this 
Article such as those on cure of tender. 
It thus replaces not only the general pro- 
visions of the Uniform Sales Act on the 
parties’ duties, but also the general provi- 
sions of that Act on the effect of condi- 
tions. In order to determine what is “in 
accordance with the contract” under this 


Article usage of trade, course of dealing 
and performance, and the general back- 
ground of circumstances must be given 
due consideration in conjunction with the 
lay meaning of the words used to define 
the scope of the conditions and duties. 


Cross references: 
Section 1—106. See also Sections 1—205, 
2—208, 2—209, 2—508 and 2—612. 


Definitional cross references: 
“Buyer”. Section 2—103. 
“Contract”. Section 1—201. 
“Party”. Section 1—201. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


This section reflects the prior law of 
North Carolina and would seem to require 


§ 25-2-302: Omitted. 


no comment. See and compare McAden v. 
Craig, 222 N.C. 497, 24 S.E.2d 1 (1942). 


§ 25-2-303. Allocation or division of risks.—Where this article allocates 
a risk or a burden as between the parties “unless otherwise agreed,” the agree- 
ment may not only shift the allocation but may also divide the risk or burden. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 
Purposes: 


1. This section is intended to make it 
clear that the parties may modify or allo- 
cate “unless otherwise agreed” risks or 
burdens imposed by this Article as they 
desire, always subject, of course, to the 
provisions on unconscionability. 

Compare Section 1—102(4). 

2. The risk or burden may be divided 
by the express terms of the agreement or 


by the attending circumstances, since un- 
der the definition of “agreement” in this 
Act the circumstances surrounding the 
transaction as well as the express lan- 
guage used by the parties enter into the 
meaning and substance of the agreement. 

Cross references: 

Point 1: Sections 1—102, 2—302. 

Point 2: Section 1—201. 

Definitiona] cross references: 

“Party”. Section 1—201. 

“Agreement”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section accords with prior North 
Carolina law. The risk followed title under 
such law. Penniman v. Winder, 180 N.C. 
73, 103 S.E. 908 (1920). Title passed ac- 
cording to the intent of the parties. Teague 


v. Howard Grocery Store, 175 N.C. 195, 95 
S.E. 173 (1918). Therefore, allocation of 
risks and burdens could be shifted and al- 
located by agreement. 


§ 25-2-304. Price payable in money, goods, realty, or otherwise.— 
(1) The price can be made payable in money or otherwise. If it is payable in whole 
or in part in goods each party is a seller of the goods which he is to transfer. 

(2) Even though all or part of the price is payable in an interest in realty the 
transfer of the goods and the seller’s obligations with reference to them are subject 
to this article, but not the transfer of the interest in realty or the transferor’s obli- 
gations in connection therewith. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- 
sections (2) and (3) of Section 9, Uniform 
Sales Act. 

Changes: Rewritten. 


Purposes of changes: 

1. This section corrects the phrasing of 
the Uniform Sales Act so as to avoid 
misconstruction and produce greater accu- 
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racy in commercial result. While it con- 
tinues the essentia] intent and purpose of 
the Uniform Sales Act it rejects any 
purely verbalistic construction in disre- 
gard of the underlying reason of the pro- 
visions. 

2. Under subsection (1) the provisions 
of this Article are applicable to trans- 
actions where the “price” of goods is pay- 
able in something other than money. 
This does not mean, however, that this 
whole Article applies automatically and in 
its entirety simply because an agreed 
transfer of title to goods is not a gift. 
The basic purposes and reasons of the 
Article must always be considered in de- 
termining the applicability of any of its 
provisions. 

3. Subsection (2) lays down the general 
principle that when goods are to be ex- 
changed for realty, the provisions of this 
Article apply only to those aspects of the 
transaction which concern the transfer of 
title to goods but do not affect the trans- 
fer of the realty since the detailed regula- 
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tion of various particular contracts which 
fall outside the scope of this Article is 
left to the courts and other legislation. 
However, the complexities of these sit- 
uations may be such that each must be 
analyzed in the light of the underlying 
reasons in order to determine the applica- 
ble principles. Local statutes dealing with 
realty are not to be lightly disregarded 
or altered by language of this Article. In 
contrast, this Article declares definite pol- 
icies in regard to certain matters legiti- 
mately within its scope though concerned 
with real property situations, and in those 
instances the provisions of this Article 
control. 

Cross references: 

Point 1: Section 1—102. 

Point 3: Sections 1—102, 1—103, 1—104 
and 2—107. 

Definitional cross references: 

“Goods”. Section 2—105. 

“Money”. Section 1—201. 

“Party”. Section 1—201. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


This would not materially change the 
prior law of sales, but State v. Albarty, 
238 N.C. 130, 76 S.E.2d 381 (1953), holds 
that for purposes of criminal law a bar- 
ter is not a sale. See, however, State v. 
Colonial Club, 154 N.C. 177, 69 S.E. 771 
(1910), that a sale is a transmutation of 
property from one man to another in con- 


sideration of some price or recompense in 
value. 

The UCC adds, however, the idea that 
both traders in a barter situation are both 
sellers. The UCC provides that the rules 
herein stated will govern only the barterer 
of personal property if land is bartered for 
personal property. 


§ 25-2-305. Open price term.—(1) The parties if they so intend can con- 
clude a contract for sale even though the price is not settled. In such a case the 
price is a reasonable price at the time for delivery if 


(a) nothing is said as to price; or 


(b) the price is left to be agreed by the parties and they fail to agree ; or 


(c) the price is to be fixed in terms of some agreed market or other standard as 
set or recorded by a third person or agency and it is not so set or recorded. 

(2) A price to be fixed by the seller or by the buyer means a price for him to 
fix in good faith. 

(3) When a price left to be fixed otherwise than by agreement of the parties 
fails to be fixed through fault of one party the other may at his option treat the 
contract as cancelled or himself fix a reasonable price. 

(4) Where, however, the parties intend not to be bound unless the price be 
fixed or agreed and it is not fixed or agreed there is no contract. In such a case the 
buyer must return any goods already received or if unable so to do must pay their 
reasonable value at the time of delivery and the seller must return any portion of 
the price paid on account. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 9 and 10, Uniform Sales Act. 

Changes: Completely rewritten. 

Purposes of changes: 

1. This section applies when the price 
term is left open on the making of an 
agreement which is nevertheless intended 
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by the parties to be a binding agreement. 
This Article rejects in these instances the 
formula that “an agreement to agree is 
unenforceable” if the case falls within 
subsection (1) of this section. and rejects 
also defeating such agreements on the 
ground of “indefiniteness”. Instead this 
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Article recognizes the dominant intention 
of the parties to have the deal con- 
tinue to be binding upon both. As 
to future performance, since this Article 
recognizes remedies such as cover (Sec- 
tion 2—712), resale (Section 2—706) and 
specific performance (Section 2—716) 
which go beyond any mere arithmetic as 
between contract price and market price, 
there is usually a “reasonably certain 
basis for granting an appropriate remedy 
for breach” so that the contract need not 
fail for indefiniteness. 

2. Under some circumstances the post- 
ponement of agreement on price will 
mean that no deal has really been con- 
cluded, and this is made express in the 
preamble of subsection (1) (“The parties 
if they so intend’) and in subsection (4). 
Whether or not this is so is, in most 
cases, a question to be determined by the 
trier of fact. 

3. Subsection (2), dealing with the sit- 
uation where the price is to be fixed by 
one party rejects the uncommercial idea 
that an agreement that the seller may fix 
the price means that he may fix any price 
he may wish by the express qualification 
that the price so fixed must be fixed in 
good faith. Good faith includes observance 
of reasonable commercial standards of 
fair dealing in the trade if the party is a 
merchant. (Section 2—103). But in the 
normal case a “posted price” or a future 
seller’s or buyer’s “given price,” “price in 
effect,” “market price,” or the like satis- 
fies the good faith requirement. 

4. The section recognizes that there 
may be cases in which a particular per- 
son’s judgment is not chosen merely as a 
barometer or index of a fair price but 
is an essential condition to the parties’ 
intent to make any contract at all. For 
example, the case where a known and 
trusted expert is to “value” a particular 
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painting for which there is no market 
standard differs sharply from the situation 
where a named expert is to determine the 
grade of cotton, and the difference would 
support a finding that in the one the 
parties did not intend to make a binding 
agreement if that expert were unavailable 
whereas in the other they did so intend. 
Other circumstances would of course af- 
fect the validity of such a finding. 

5. Under subsection (3), wrongful inter- 
ference by one party with any agreed 
machinery for price fixing in the contract 
may be treated by the other party as a 
repudiation justifying cancellation, or 
merely as a failure to take cooperative 
action thus shifting to the aggrieved party 
the reasonable leeway in fixing the price. 

6. Throughout the entire section, the 
purpose is to give effect to the agreement 
which has been made. That effect, how- 
ever, is always conditioned by the require- 
ment of good faith action which is made 
an inherent part of all contracts within 
this Act. (Section 1—203). 

Cross references: 

Point 1: Sections 2—204(3), 2—706, 2— 
712 and 2—716. 

Point 3: Section 2—103. 

Point 5: Sections 2—311 and 2—610. 

Point 6: Section 1—203. 

Definitional cross references: 

“Agreement”. Section 1—201. 

“Burden of establishing”. Section 1— 
201. 

“Buyer”. Section 2—103. 

“Cancellation”. Section 2—106. 

“Contract”. Section 1—201. 

“Contract for sale”. Section 2—106. 

“Fault”. Section 1—201. 

“Goods”. Section 2—105. 

“Party”. Section 1—201. 

“Receipt of goods”. Sectiou 2—103. 

“Seller”. Section 2—103. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): Subsections (1) (a) and 
(b), which state that parties can conclude 
a sales contract even though the price is 
not settled, conflict with and change North 
Carolina law as set out in Wittkowsky v. 
Wasson, 71 N.C. 451 (1874): “There can- 
not be an executed sale as to pass the 
property where the price is to be fixed by 
agreement between the parties afterwards, 
and the parties do not afterwards agree.” 
If, however, the thing sold has been de- 
livered to the vendee and consumed, so 
that the parties cannot be put in statu quo, 
the vendee is liable for a reasonable price. 
Benjamin, Sales, quoted with approval in 
Wittkowsky v. Wasson, 71 N.C. 451 
(1874). 


ii 


There are apparently no cases on sub- 
section (1) (c), but it would also conflict 
with the reasoning of the Wittkowsky case. 

Subsection (2): There are apparently no 
cases relating exactly to subsection (2), 
but it seems to change the contracts rule 
set forth in Kirby v. Stokes County Bd. of 
Educ., 230 N.C. 619, 55 S.E.2d 322 (1949) 
that: “One of the essential elements of 
every contract is mutuality of agreement. 
There must be neither doubt nor difference 
between the parties. They must assent to 
the same thing in the same sense and their 
minds must meet as to all the terms. If 
any portion of the proposed terms is not 
settled, or no mode agreed on by which 
they may be settled, there is no agreement.” 
5 
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Compare Richardson vy. Greensboro Ware- 
house & Storage Co., 223 N.C. 344, 26 
S.E.2d 897, 149 A.L.R. 201 (1943). 

It would seem that under this UCC sec- 
tion contracts of sale are enforceable that 
would not have been enforceable under 
prior North Carolina Law. 

Subsections (3) and (4): There are no par- 
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allels in prior North Carolina law to the 
other subsections of GS 25-2-305. 

It should be noted that subsection (4), as 
well as the first sentence of this section, 
pays careful attention to the intention of 
the parties and a contract is not enforce- 
able under the conditions set out unless the 
contracting parties intend to be bound. 


§ 25-2-306. Output, requirements and exclusive dealings.—(1) A 
term which measures the quantity by the output of the seller or the requirements 
of the buyer means such actual output or requirements as may occur in good faith, 
except that no quantity unreasonably disproportionate to any stated estimate or 
in the absence of a stated estimate to any normal or otherwise comparable prior 
output or requirements may be tendered or demanded. 


(2) A lawful agreement by either the seller or the buyer for exclusive dealing in 
the kind of goods concerned imposes unless otherwise agreed an obligation by the 
seller to use best efforts to supply the goods and by the buyer to use best efforts to 


promote their sale. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Subsection (1) of this section. in re- 
gard to output and requirements, applies 
to this specific problen, the general ap- 
proach of this Act which requires the 
reading of commercial background and in- 
tent into the language of any agreement 
and demands good faith in the perfor- 
mance of that agreement. It applies to 
such contracts of nonproducing establish- 
ments such as dealers or distributors as 
well as to manufacturing concerns. 

2. Under this Article, a contract for 
output or requirements is not too indefi- 
nite since it is held to mean the actual 
good faith output or requirements of the 
particular party. Nor does such a contract 
lack mutuality of obligation since, under 
this section, the party who will determine 
quantity is required to operate his plant 
or conduct his business in good faith and 
according to commercial standards of fair 
dealing in the trade so that his output or 
requirements will approximate a reason- 
ably foreseeable figure. Reasonable elas- 
ticity in the requirements is expressly 
envisaged by this section and good faith 
variations from prior requirements are per- 
mitted even when the variation may be 
such as to result in discontinuance. A 
shut-down by a requirements buyer for 
lack of orders might be permissible when 
a shut-down merely to curtail losses 
would not. The essential test is whether 
the party is acting in good faith. Simi- 
larly, a sudden expansion of the plant by 
which requirements are to be measured 
would not be included within the scope 
of the contract as made but normal ex- 
pansion undertaken in good faith would be 
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within the scope of this section. One of 
the factors in an expansion situation 
would be whether the market price had 
risen greatly in a case in which the re- 
quirements contract contained a fixed 
price. Reasonable variation of an extreme 
sort is exemplified in Southwest Natural 
Gas Co. v. Oklahoma Portland Cement 
Co., 102 F.2d 630 (C.C.A. 10, 1939). This 
Article takes no position as to whether a 
requirements contract is a provable claim 
in bankruptcy. 


3. If an estimate of output or require- 
ments is included in the agreement, no 
quantity unreasonably disproportionate to 
it may be tendered or demanded. Any 
minimum or maximum set by the agree- 
ment shows a clear limit on the intended 
elasticity. In similar fashion, the agreed 
estimate is to be regarded as a center 
around which the parties intend the varia- 
tion to occur. 

4. When an enterprise is sold, the ques- 
tion may arise whether the buyer is bound 
by an existing output or requirements 
contract. That question is outside the 
scope of this Article, and is to be deter- 
mined on other principles of law. Assum- 
ing that the contract continues, the output 
or requirements in the hands of the new 
owner continue to be measured by the 
actual good faith output or requirements 
under the normal operation of the enter- 
prise prior to sale. The sale itself is not 
grounds for sudden expansion or decrease. 

5. Subsection (2), on exclusive dealing, 
makes explicit the commercial rule em- 
bodied in this Act under which the par- 
ties to such contracts are held to have 
impliedly, even when not expressly, 
bound themselves to use reasonable dili- 
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gence as well as good faith in their per- 
formance of the contract. Under such 
contracts the exclusive agent is required, 
although no express commitment has been 
made, to use reasonable effort and due 
diligence in the expansion of the market 
or the promotion of the product, as the 
case may be. The principal is expected 
under such a contract to refrain from 
supplying any other dealer or agent with- 
in the exclusive territory. An exclusive 
dealing agreement brings into play all of 
the good faith aspects of the output and 
requirement problems of subsection (1). 
It also raises questions of insecurity and 
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right to adequate assurance under this 
Article. 


Cross references: 
Point 4: Section 2—210. 
Point 5: Sections 1—203 and 2—609. 


Definitional cross references: 
“Agreement”. Section 1—201. 
“Buyer”. Section 2—103. 
“Contract for sale”. Section 
“Good faith”. Section 1—201. 
“Goods”. Section 2—105. 
“Party”. Section 1—201. 
“Term”. Section 1—201. 
“Seller”. Section 2—103. 


2—106. 


NORTH CAROLINA COMMENT 


North Carolina accords with subsection 
(1). North Carolina has recognized “out- 
put” and “requirements” contracts. Herren 
v. Gaines, 63 N.C. 72 (1868); Indian 
Mountain Jellico Coal Co. v. Asheville 
Ice’& Coal Co., 1384. N.C) 574, 47 S.Ey 116 


(1904). The limitation to “good faith out- 
put” and “good faith requirements” appar- 
ently has no parallel in North Carolina, al- 
though such limitation seems reasonable. 

No North Carolina authority has been 
found upon subsection (2). 


§ 25-2-307. Delivery in single lot or several lots.—Unless otherwise 
agreed all goods called for by a contract for sale must be tendered in a single deliv- 
ery and payment is due only on such tender but where the circumstances give 
either party the right to make or demand delivery in lots the price if it can be ap- 
portioned may be demanded for each lot. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 45(1), Uniform Sales Act. 

Changes: Rewritten and expanded. 

Purposes of changes: 

1. This section applies where the par- 
ties have not specifically agreed whether 
delivery and payment are to be by lots 
and generally continues the essential in- 
tent of original Act, Section 45(1) by as- 
suming that the parties intended delivery 
to be in a single lot. 

2. Where the actual agreement or the 
circumstances do not indicate otherwise, 
delivery in lots is not permitted under 
this section and the buyer is properly en- 
titled to reject for a deficiency in the 
tender, subject to any privilege in the 
seller to cure the tender. 


3. The “but” clause of this section goes 
to the case in which it is not commer- 
cially feasible to deliver or to receive the 
goods in a single lot as for example, 
where a contract calls for the shipment 
of ten carloads of coal and only three 
cars are available at a given time. Simi- 
larly, in a contract involving brick nec- 
essary to build a building the buyer’s 
storage space may be limited so that it 
would be impossible to receive the entire 
amount of brick at once, or it may be 
necessary to assemble the goods as in the 


case of cattle on the range, or to mine 
them. 


In such cases, a partial delivery is not 
subject to rejection for the defect in 
quantity alone, if the circumstances do 
not indicate a repudiation or default by 


_the seller as to the expected balance or 


do not give the buyer ground for sus- 
pending his performance because of inse- 
curity under the provisions of Section 2— 
609. However, in such cases the unde- 
livered balance of goods under the con- 
tract must be forthcoming within a rea- 
sonable time and in a reasonable manner 
according to the policy of Section 2—503 
On manner of tender of delivery. This is 
reinforced by the express provisions of 
Section 2—608 that if a lot has been ac- 
cepted on the reasonable assumption that 
its nonconformity will be cured, the ac- 
ceptance may be revoked if the cure does 
not seasonably occur. The section rejects 
the rule of Kelly Construction Co. v. 
Hackensack Brick Co., 91 N.J.L. 585. 103 
A. 417, 2 A.L.R. 685 (1918) and approves 
the result in Lynn M. Ranger, Inc. v. 
Gildersleeve, 106 Conn. 372, 138 A. 142 
(1927) in which a contract was made for 
six carloads of coal then rolling from the 
mines and consigned to the seller but the 
seller agreed to divert the carloads to 
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the buyer as soon as the car numbers be- 
came known to him. He arranged a di- 
version of two cars and then notified the 
buyer who then repudiated the contract. 
The seller was held to be entitled to his 
full remedy for the two cars diverted be- 
cause simultaneous delivery of all of the 
cars was not contemplated by either 
party. 

4, Where the circumstances indicate 
that a party has a right to delivery in 
lots, the price may be demanded for each 
lot if it is apportionable. 


Cu. 25. UN1ForRM COMMERCIAL CODE 


Cross references: 

Point 1: Section 1—201. 

Point 2: Sections 2—508 and 2—601. 

Point 3: Sections 2—503, 2—608 and 
2—609. 

Definitional cross references: 

“Contract for sale’. Section 2—106. 

“Goods”. Section 2—105. 

“Lot”. Section 2—105. 

“Party”. Section 1—201. 

“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


There are apparently no North Carolina 
statutes or cases which relate directly to 


the subject matter of this section. It is 
therefore new. 


§ 25-2-308. Absence of specified place for delivery.—Unless otherwise 


agreed 


(a) the place for delivery of goods is the seller’s place of business or if he has 


none, his residence; but 


(b) ina contract for sale of identified goods which to the knowledge of the par- 
ties at the time of contracting are in some other place, that place is the place for 


their delivery ; and 


(c) documents of title may be delivered through customary banking channels. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Par- 
agraphs (a) and (b)—Section 43(1), Uni- 
form Sales Act; Paragraph (c)—none. 

Changes: Slight modification in lan- 
guage. 

Purposes of changes and new matter: 

1. Paragraphs (a) and (b) provide for 
those noncommercial sales and for those 
occasional commercial sales where no place 
or means of delivery has been agreed up- 
on by the parties. Where delivery by car- 
rier is “required or authorized by the 
agreement”, the seller’s duties as to de- 
livery of the goods are governed not by 
this section but by Section 2—504. 

2. Under paragraph (b) when the iden- 
tified goods contracted for are known to 
both parties to be in some location other 
than the seller’s place of business or resi- 
dence, the parties are presumed to have in- 
tended that place to be the place of deliv- 
ery. This paragraph also applies (unless, as 
would be normal, the circumstances show 
that delivery by way of documents is in- 
tended) to a bulk of goods in the pos- 
session of a bailee. In such a case, how- 
ever, the seller has the additional obliga- 
tion to procure the acknowledgment by 
the bailee of the buyer’s right to posses- 
sion. 

3. Where “customary banking channels” 
call only for due notification by the 
banker that the documents are on hand, 
leaving the buyer nimself to see to the 
physical receipt of the goods, tender at 


the buyer’s address is not required under 
paragraph (c). But that paragraph merely 
eliminates the possibility of a default by 
the seller if “customary banking channels” 
have been properly used in giving notice 
to the buyer. Where the bank has pur- 
chased a draft accompanied by documents 
or has undertaken its collection on behalf 
of the seller, Part 5 of Article 4 spells out 
its duties and relations to its customer. 
Where the documents move forward under 
a letter of credit the Article on Letters 
of Credit spells out the duties and rela- 
tions between the bank, the seller and the 
buyer. 

4. The rules of this section apply only 
“unless otherwise agreed.” The _ sur- 
rounding circumstances, usage of trade, 
course of dealing and course of perform- 
ance, as well as the express language of 
the parties, may constitute an “otherwise 
agreement”. 

Cross references: 

Point 1: Sections 2—504 and 2—505. 

Point 2: Section 2—503. 

Point 3: Section 2—8512, 
Pattoowana 95. 


Definitional cross references: 
“Contract for sale”. Section 2—106. 
“Delivery”. Section 1—201. 
“Document of title’. Section 1—201. 
“Goods”. Section 2—105. 

“Party”. Section 1—201. 

“Seller”. Section 2—103. 


Articles 4, 
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NORTH CAROLINA COMMENT 


Subsection (a) accords with prior North 
Carolina law that where no place for de- 
livery is specified and no contrary intention 
is shown, the place of delivery is the seller’s 
place of business. See Fruit Growers’ Ex- 


DIeESS COM Veer latemlicem@or woo BE oamo0s 
(4th Cir. 1935). There seems to be no 
North Carolina authority as to the other 
two subsections. 


§ 25-2-309. Absence of specific time provisions; notice of termina- 
tion.—(1) The time for shipment or delivery or any other action under a contract 
if not provided in this article or agreed upon shall be a reasonable time. 

(2) Where the contract provides for successive performances but is indefinite in 
duration it is valid for a reasonable time but unless otherwise agreed may be termi- 


nated at any time by either party. 


(3) Termination of a contract by one party except on the happening of an 
agreed event requires that reasonable notification be received by the other party 
and an agreement dispensing with notification is invalid if its operation would be 


unconscionable. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- 
section (1)—see Sections 43(2), 45(2), 
47(1) and 48, Uniform Sales Act, for policy 
continued under this Article, Subsection 
(2)—none; Subsection (3)—none. 

Changes: Completely different in scope. 

Purposes of changes and new matter: 

1. Subsection (1) requires that all ac- 
tions taken under a sales contract must 
be taken within a reasonable time where 
no time has been agreed upon. The rea- 
sonable time under this provision turns 
on the criteria as to “reasonable time” 
and on good faith and commercial stan- 
dards set forth in Sections 1—203, 1—204 
and 2—103. It thus depends upon what 
constitutes acceptable commercial con- 
duct in view of the nature, purpose 
and circumstances of the action to be 
taken. 
however, may be found in a term implied 
from the contractual circumstances, usage 
of trade or course of dealing or perfor- 
mance as well as in an express term. Such 
cases fall outside of this subsection since 
in them the time for action is “agreed” 
by usage. 

2. The time for payment, where not 
agreed upon, is related to the time for 
delivery; the particular problems which 
arise in connection with determining the 
appropriate time of payment and the 
time for any inspection before payment 
which is both allowed by law and de- 
manded by the buyer are covered in Sec- 
tion 2—513. 

3. The facts in regard to shipment and 
delivery differ so widely as to make de- 
tailed provision for them in the text of 
this Article impracticable. The applicable 
principles, however, make it clear that 
surprise is to be avoided, good faith 
judgment is to be protected, and notice or 


Agreement as to a definite time, ~ 


negotiation to reduce the uncertainty to 
certainty is to be favored. 

4. When the time for delivery is left 
open, unreasonably early offers of or de- 
mands for delivery are intended to be 
read under this Article as expressions of 
desire or intention, requesting the assent 
Or acquiescence of the other party, not 
as final positions which may amount 
without more to breach or to create 
breach by the other side. See Sections 2— 
207 and 2—609. 

5. The obligation of good faith under 
this Act requires reasonable notification 
before a contract may be treated as 
breached because a reasonable time for 
delivery or demand has expired. This 
operates both in the case of a contract 
originally indefinite as to time and of one 
subsequently made indefinite by waiver. 

When both parties let an _ originally 
reasonable time go by in silence, the 
course of conduct under the contract may 
be viewed as enlarging the reasonable 
time for tender or demand of performance. 
The contract may be terminated by aban- 
donment. 

6. Parties to a contract are not re- 
quired in giving reasonable notification 
to fix, at peril of breach, a time which 
is in fact reasonable in the unforeseeable 
judgment of a later trier of fact. Effec- 
tive communication of a proposed time 
limit calls for a response, so that 
failure to reply will make out acquies- 
cence. Where objection is made, however, 
or if the demand is merely for informa- 
tion as to when goods will be delivered 
or will be ordered out, demand for as- 
surances on the ground of insecurity may 
be made under this Article pending fur- 
ther negotiations. Only when a party in- 
sists on undue delay or on rejection of 
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the other party’s reasonable proposal is 
there a question of flat breach under the 
present section. 

7. Subsection (2) applies a commercially 
reasonable view to resolve the conflict 
which has arisen in the cases as to con- 
tracts of indefinite duration. The “reason- 
able time” of duration appropriate to a 
given arrangement is limited by the cir- 
cumstances. When the arrangement has 
been carried on by the parties over the 
years, the “reasonable time” can continue 
indefinitely and the contract will not ter- 
minate until notice. 

8. Subsection (3) recognizes that the ap- 
plication of principles of good faith and 
sound commercial practice normally call 
for such notification of the termination of 
a going contract relationship as will give 
the other party reasonable time to seek 
a substitute arrangement. An agreement 
dispensing with notification or limiting the 
time for the seeking of a substitute ar- 
rangement is, of course, valid under this 
subsection unless the results of putting 
it into operation would be the creation 
of an unconscionable state of affairs. 
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9. Justifiable cancellation for breach is 
a remedy for breach and is not the kind 
of termination covered by the present 
subsection. 

10. The requirement of notification is 
dispensed with where the contract provides 
for termination on the happening of an 
“agreed event.” “Event” is a term chosen 
here to contrast with “option” or the like. 

Cross references: 


Point 1: Sections 1—203, 1—204 and 
2—103. 

Point 2: Sections 2—320, 2—321, 2— 
504, and 2—511 through 2—514. 

Point 5: Section 1—203. 


Point 6: Section 2—609. 

Point 7: Section 2—204. 

Point 9: Sections 2—106, 2—318, 2— 
610 and 2—703. 

Definitional cross references: 

“Agreement”. Section 1—201. 

Contracts. scection 1-201: 

“Notification”. Section 1—201. 

“Party”. Section 1—201. 

“Reasonable time’. Section 1—204. 

“Termination”. Section 2—106. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with prior North 
Carolina law. See Ober & Sons Co. v. Kat- 
zenstein, 160 N.C. 439, 76 S.E. 476 (1912), 
which holds that when no time for ship- 
ment is specified in contract for sale of 
goods, there is an implied understanding 
that shipment will be within a reasonable 
time. If no particular time is set in contract 
for delivery, it must be within a reason- 
able time. Hurlburt v. Simpson, 25 N.C. 233 
(1842); J. B. Colt Co. v. Kimball, 190 N.C. 
169, 129 S.E. 406 (1925). 


Subsections (2) and (3) also accord with 
prior North Carolina law that a contract 
calling for successive and continuing per- 
formances, wherein no time is fixed dur- 
ing which the contract is to last and none is 
fixed by usage, may be terminated at the 
will of either of the parties upon notice be- 
ing given to the other party. See Pool v. 
Walker, 156 N.C. 40, 72 S.E. 70 (1911). 
The UCC provision requires “reasonable 
notification” which is probably implicit in 
the North Carolina decision. 


§ 25-2-310. Open time for payment or running of credit; authority to 
ship under reservation.— Unless otherwise agreed 

(a) payment is due at the time and place at which the buyer is to receive the 
goods even though the place of shipment is the place of delivery ; and 

(b) if the seller is authorized to send the goods he may ship them under reser- 
vation, and may tender the documents of title, but the buyer may inspect the goods 
after their arrival before payment is due unless such inspection is inconsistent with 
the terms of the contract (§ 25-2-513) ; and 

(c) if delivery is authorized and made by way of documents of title otherwise 
than by subsection (b) then payment is due at the time and place at which the 
buyer is to receive the documents regardless of where the goods are to be received ; 


and 


(d) where the seller is required or authorized to ship the goods on credit the 
credit period runs from the time of shipment but postdating the invoice or inten- 
tionally delaying its dispatch will correspondingly delay the starting of the credit 


period. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 42 and 47(2), Uniform Sales Act. 


Changes: Completely rewritten in this 
and other sections. 
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Purposes of changes: This section is 
drawn to reflect modern business methods 
of dealing at a distance rather than face 
to face. Thus: 

1. Paragraph (a) provides that payment 
is due at the time and place “the buyer 
is to receive the goods” rather than at 
the point of delivery except in documen- 
tary shipment cases (paragraph (c)). This 
grants an opportunity for the exercise by 
the buyer of his preliminary right to in- 
spection before paying even though under 
the delivery term the risk of loss may 
have previously passed to him or the run- 
ning of the credit period has already 
started. 

2. Paragraph (b) while providing for in- 
spection by the buyer before he pays, 
protects the seller. He is not required to 
give up possession of the goods until he 
has received payment, where no credit has 
been contemplated by the parties. The 
seller may collect through a bank by a 
sight draft against an order bill of lading 
“hold until arrival; inspection allowed.” 
The obligations of the bank under such 
a provision are set forth in Part 5 of Ar- 
ticle 4. In the absence of a credit term, 
the seller is permitted to ship under res- 
ervation and if he does payment is then 
due where and when the buyer is to re- 
ceive the documents. 

3. Unless otherwise agreed, the place 
for the receipt of the documents and 
payment is the buyer’s city but the time 
for payment is only after arrival of the 
goods, since under paragraph (b), and 
Sections 2—512 and 2—513 the buyer is 
under no duty to pay prior to inspection. 


4. Where the mode of shipment is such . 


that goods must be unloaded immediately 
upon arrival, too rapidly to permit ade- 
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quate inspection before receipt, the seller 
must be guided by the provisions of this 
Article on inspection which provide that 
if the seller wishes to demand payment 
before inspection, he must put an appro- 
priate term into the contract. Even re- 
quiring payment against documents will 
not of itself have this desired result if 
the documents are to be held until the 
atrival of the goods. But under (b) and 
Cc). if Tthetterms taret-C. LF. 2G OD wor 
cash against documents payment may be 
due before inspection. 

5. Paragraph (d) states the common 
commercial understanding that an agreed 
credit period runs from the time of ship- 
ment or from that dating of the invoice 
which is commonly recognized as a rep- 
resentation of the time of shipment. ‘The 
provision concerning any delay in sending 
forth the invoice is included because such 
conduct results in depriving the buyer of 
his full notice and warning as to when 
he must be prepared to pay. 


Cross references: 
Generally: Part 5. 
Point 1: Section 2—509. 


Point 2: Sections 2—505, 2—511, 2— 
512, 2—513 and Article 4. 
Point 3: Sections 2—308(b), 2—512 


and 2—513. 
Point 4: Section 2—513(3) (b). 
Definitional cross references: 
“Buyer”. Section 2—103. 
“Delivery”. Section 1—201. 
“Document of title”. Section 1—201. 
“Goods”. Section 2—105. 
“Receipt of goods”. Section 2—103. 
“Seller”. Section 2—103. 
“Send”. Section 1—201. 
“Term’’. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (a) accords with prior North 
Carolina law which makes the payment of 
money and the delivery of property simul- 
taneous or concurrent conditions. McAden 
v. Craig, 222 N.C. 497, 24 S.E.2d 1 (1942); 
Hughes v. Knott, 138 N.C. 105, 50 S.E. 586 
(1905); Wessel v. Seminole Phosphate Co., 
13 F.2d 999 (4th Cir. 1926). 

Subsection (b) accords with Standard 
Paint & Lead Works v. Spruill, 186 N.C. 
68, 118 S.E. 891 (1923), that goods shipped 
from a distance point are subject to in- 


spection by the buyer before he becomes 
liable for the purchase price in the absence 
of a contractual provision to the contrary. 

Subsection (c) accords with common 
commerical understanding that shipment 
under C.O.D. contracts and the like de- 
prives the buyer of the right to inspect 
goods shipped prior to payment. Delivery 
is not to be made in C.O.D. shipments un- 
til payment has been made. 

Subsection (d) has no statutory or de- 
cisional parallel. 


§ 25-2-311. Options and cooperation respecting performance.—(1) 
An agreement for sale which is otherwise sufficiently definite (subsection (3) of 
§ 25-2-204) to be a contract is not made invalid by the fact that it leaves particu- 
lars of performance to be specified by one of the parties. Any such specification 
must be made in good faith and within limits set by commercial reasonableness. 

(2) Unless otherwise agreed specifications relating to assortment of the goods 
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are at the buyer’s option and except as otherwise provided in subsections (1) (c) 
and (3) of § 25-2-319 specifications or arrangements relating to shipment are at 


the seller’s option. 


(3) Where such specification would materially affect the other party’s perfor- 
mance but is not seasonably made or where one party’s cooperation is necessary to 
the agreed performance of the other but is not seasonably forthcoming, the other 


party in addition to all other remedies 


(a) is excused for any resulting delay in his own performance; and 

(b) may also either proceed to perform in any reasonable manner or after the 
time for a material part of his own performance treat the failure to specify or to 
cooperate as a breach by failure to deliver or accept the goods. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Subsection (1) permits the parties 
to leave certain detailed particulars of 
performance to be filled in by either of 
them without running the risk of having 
the contract invalidated for indefiniteness. 
The party to whom the agreement gives 
power to specify the missing details is 
required to exercise good faith and to 
act in accordance with commercial stan- 
dards so that there is no surprise and the 
range of permissible variation is limited 
by what is commercially reasonable. The 
“agreement” which permits one party so 
to specify may be found as well in a 
course of dealing, usage of trade, or im- 
plication from circumstances as in explicit 
language used by the parties. 

2. Options as to assortment of goods 
or shipping arrangements are specifically 
reserved to the buyer and seller respec- 
tively under subsection (2) where no 
other arrangement has been made. This 
section rejects the test which mechani- 
cally and without regard to usage or the 
purpose of the option gave the option 
to the party “first under a duty to move” 
and applies instead a standard commer- 
cial interpretation to these circumstances. 
The “unless otherwise agreed” provision 
of this subsection covers not only express 
terms but the background and circum- 
stances which enter into the agreement. 

3. Subsection (3) applies when the ex- 
ercise of an option or cooperation by 
one party is necessary to or materially 
affects the other party’s performance, but 
it is not seasonably forthcoming; the sub- 
section relieves the other party from the 


necessity for performance or excuses his 
delay in performance as the case may be. 
The contract-keeping party may at his 
option under this subsection proceed to 
perform in any commercially reasonable 
manner rather than wait. In addition to 
the special remedies provided, this sub- 
section also reserves “all other remedies”. 
The remedy of particular importance in 
this connection is that provided for in- 
security. Request may also be made pur- 
suant to the obligation of good faith for 
a reasonable indication of the time and 
manner of performance for which a party 
is to hold himself ready. 

4. The remedy provided in subsection 
(3) is one which does not operate in the 
situation which falls within the scope of 
Section 2-164 on substituted perfor- 
mance. Where the failure to cooperate re- 
sults from circumstances set forth in that 
section, the other party is under a duty 
to proffer or demand (as the case may 
be) substitute performance as a condition 
to claiming rights against the non-coop- 
erating party. 

Cross references: 

Point 1: Sections 1—201, 
1— 2038. 

Point 3: Sections 1—203 and 2—609. 

Point 4: Section 2—614. 

Definitional cross references: 

“Agreement”. Section 1—201. 

“Buyer”. Section 2—103. 

“Contract for sale”. Section 2—106. 

“Goods”. Section 2—105. 

“Party”. Section 1—201. 

“Remedy”. Section 1—201. 

“Seasonably”. Section 1—204. 

“Seller”. Section 2—103. 


2—204 and 


NORTH CAROLINA COMMENT 


The entire section is new and seems to 
change prior North Carolina law. It states 
that a contract of sale is not made invalid 
because particulars of performance are left 
to be specified by one of the parties. That 
such particulars of performance may be 
made by one of the parties and the contract 


is binding if he acts in good faith and with- 
in commercial reasonableness. 

This seems to conflict with the state- 
ment in Kirby v. Stokes County Bd. of 
Educ., 230 N.C. 619, 55 S.E.2d 322 (1949), 
that: “One of the essential elements of 
every contract is mutuality of agreement. 
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There must be neither doubt nor difference 
between the parties. They must assent to 
the same thing in the same sense, and their 
minds must meet as to all the terms. If any 
portion of the proposed terms is not set- 
tled, or no mode agreed on which they may 
be settled, there is no agreement.” Compare 
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Storage Co., 223 N.C. 344, 26 S.E.2d 897, 
149 A.L.R. 201 (1943). 

It would seem to be a question of ma- 
teriality under prior North Carolina Law 
as to whether omitted terms of the con- 
tract might be supplied unilaterally by the 
parties or by the court. 


Richardson vy. Greensboro Warehouse & 


§ 25-2-312. Warranty of title and against infringement; buyer’s ob- 
ligation against infringement.—(1) Subject to subsection (2) there is in a 
contract for sale a warranty by the seller that 

(a) the title conveyed shall be good, and its transfer rightful ; and 

(b) the goods shall be delivered free from any security interest or other lien or 
encumbrance of which the buyer at the time of contracting has no knowledge. 

(2) A warranty under subsection (1) will be excluded or modified only by spe- 
cific language or by circumstances which give the buyer reason to know that the 
person selling does not claim title in himself or that he is purporting to sell only 
such right or title as he or a third person may have. 

(3) Unless otherwise agreed a seller who is a merchant regularly dealing in 
goods of the kind warrants that the goods shall be delivered free of the rightful 
claim of any third person by way of infringement or the like but a buyer who fur- 
nishes specifications to the seller must hold the seller harmless against any such 
claim which arises out of compliance with the specifications. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 13, Uniform Sales Act. 

Changes: Completely rewritten, the pro- 
visions concerning infringement being 
new. 

Purposes of changes: 

1. Subsection (1) makes provision for 
a buyer’s basic needs in respect to a title 
which he in good faith expects to acquire 
by his purchase, namely, that he receive 
a good, clean title transferred to him also 
in a rightful manner so that he will not 
be exposed to a lawsuit in order to pro- 
tecieit 

The warranty extends to a buyer 
whether or not the seller was in posses- 
sion of the goods at the time the sale or 
contract to sell was made. 

The warranty of quiet possession is 
abolished. Disturbance of quiet posses- 
sion, although not mentioned specifically, 
is one way, among many, in which the 
breach of the warranty of title may be 
established. 

The “knowledge” referred to in sub- 
section 1(b) is actual knowledge as distinct 
from notice. 

2. The provisions of this Article requir- 
ing notification to the seller within a rea- 
sonable time after the buyer’s discovery 
of a breach apply to notice of a breach 
of the warranty of title, where the seller’s 
breach was innocent. However, if the sell- 
er’s breach was in bad faith he cannot be 
permitted to claim that he has been mis- 
led or prejudiced by the delay in giving 


notice. In such case the “reasonable” time 
for notice should receive a very liberal 
interpretation. Whether the breach by the 
seller is in good or bad faith Section 2— 
725 provides that the cause of action ac- 
crues when the breach occurs. Under the 
provisions of that section the breach of 
the warranty of good title occurs when 
tender of delivery is made since the war- 
ranty is not one which extends to “fu- 
ture performance of the goods.” 

3. When the goods are part of the sell- 
er’s normal stock and are sold in his 
normal course of business, it is his duty 
to see that no claim of infringement of 
a patent or trademark by a third party 
will mar the buyer’s title. A sale by a 
person other than a dealer, however, raises 
no implication in its circumstances of 
such a warranty. Nor is there such an im- 
plication when the buyer orders goods to 
be assembled, prepared or manufactured on 
his own specifications. If, in such a case, 
the resulting product infringes a patent 
or trademark, the liability will run from 
buyer to seller. There is, under such cir- 
cumstances, a tacit representation on the 
part of the buyer that the seller will be 
safe in manufacturing according to the 
specifications, and the buyer is under an 
obligation in good faith to indemnify him 
for any loss suffered. 

4. This section rejects the cases which 
recognize the principle that infringements 
violate the warranty of title but deny 
the buyer a remedy unless he has been 
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expressly prevented from using the goods. 
Under this Article “eviction” is not a 
necessary condition to the buyer’s remedy 
since the buyer’s remedy arises immedi- 
ately upon receipt of notice of infringe- 
ment; it is merely one way of establish- 
ing the fact of breach. 

5. Subsection (2) recognizes that sales 
by sheriffs, executors, foreclosing lienors 
and persons similarly situated are so out 
of the ordinary commercial course that 
their peculiar character is immediately ap- 
parent to the buyer and therefore no 
personal obligation is imposed upon the 
seller who is purporting to sell only an 
unknown or limited right. This subsection 
does not touch upon and leaves open all 
questions of restitution arising in such 
cases, when a unique article so sold is 
reclaimed by a third party as the rightful 
owner. 
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6. The warranty of subsection (1) is 
not designated as an “implied” warranty, 
and hence is not subject to Section 2— 
316 (3). Disclaimer of the warranty of 
title is governed instead by subsection 
(2), which requires either specific lan- 
guage or the described circumstances. 

Cross references: 

Point 1: Section 2—403. 

Point 2: Sections 2—607 and 2—725. 

Point 3: Section 1—203. 

Point 4: Sections 2—609 and 2—725. 

Point 6: Section 2—316. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Contract for sale’. Section 2—106. 

“Goods”. Section 2—105. 

“Person”. Section 1—201. 

“Right. Section 1—201. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with prior North 
Carolina law that upon sale of a chattel 
the seller impliedly warrants that the seller 
has good title. Lanier v. Auld’s Adm’r, 5 
N.C. 138 (1806); Seymour v. W. S. Boyd 
Sales Co., 257 N.C. 603, 127 S.E.2d 265 
(1960). In sales of personal property there 
is an implied warranty of good title upon 
the part of the vendor, and this warranty 
extends to and protects against liens, 
charges, and encumbrances by which the 
title is rendered imperfect and the value 
depreciated thereby. 

Subsection (2): It is uncertain whether 
subsection (2) accords with prior North 


Carolina law. The question of whether a 
disclaimer of warranty operates to negate 
the implied warranty of title is expressly 
not decided in Seymour v. W. S. Boyd 
SalesipGo., 257 .N.C.).603, 127, S.E.2d) 265 
(1960). This UCC provision makes it clear 
that a warranty of title can be disclaimed 
or modified only by clear specific language 
or acts indicating a negation of the war- 
ranty. This accords with the general law 
of sales. See Vold, Sales 444. 

Subsection (3) relating to warranty 
against infringement is new in North Caro- 
lina. 


§ 25-2-313. Express warranties by affirmation, promise, descrip- 


tion, sample.—(1) Express warranties by the seller are created as follows: 

(a) Any affirmation of fact or promise made by the seller to the buyer which 
relates to the goods and becomes part of the basis of the bargain creates an express 
warranty that the goods shall conform to the affirmation or promise. 

(b) Any description of the goods which is made part of the basis of the bargain 
creates an express warranty that the goods shall conform to the description. 

(c) Any sample or model which is made part of the basis of the bargain creates 
an express warranty that the whole of the goods shall conform to the sample or 
model. 

(2) It is not necessary to the creation of an express warranty that the seller use 
formal words such as “warrant” or “guarantee” or that he have a specific intention 
to make a warranty, but an affirmation merely of the value of the goods or a state- 
ment purporting to be merely the seller’s opinion or commendation of the goods 
does not create a warranty. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 12, 14 and 16, Uniform Sales Act. 
Changes: Rewritten. 


1. “Express” warranties rest on “dick- 
ered” aspects of the individual bargain, 
and go so clearly to the essence of that 

Purposes of changes: To consolidate and bargain that words of disclaimer in a form 
systematize basic principles with the re- are repugnant to the basic dickered 
sult that: terms. “Implied” warranties rest so clearly 
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on a common factual situation or set 
of conditions that no particular language 
Or action is necessary to evidence them 
and they will arise in such a situation un- 
less unmistakably negated. 

This section reverts to the older case 
law insofar as the warranties of descrip- 
tion and sample are designated “express” 
rather than “implied”. 

2. Although this section is limited in 
its scope and direct purpose to warranties 
made by the seller to the buyer as part of 
a contract for sale, the warranty sections 
of this Article are not designed in any 
way to disturb those lines of case law 
growth which have recognized that war- 
ranties need not be confined either to 
sales contracts or to the direct parties to 
such a contract. They may arise in other 
appropriate circumstances such as in the 
case of bailments for hire, whether such 
bailment is itself the main contract or is 
merely a supplying of containers under a 
contract for the sale of their contents. 
The provisions of Section 2—318 on third 
party beneficiaries expressly recognize 
this case law development within one par- 
ticular area. Beyond that, the matter is 
left to the case law with the intention 
that the policies of this Act may offer 
useful guidance in dealing with further 
cases as they arise. 


3. The present section deals with affir- 
mations of fact by the seller, descriptions 
of the goods or exhibitions of samples, 
exactly as any other part of a negotiation 
which ends in a contract is dealt with. 
No specific intention to make a warranty 
is necessary if any of these factors is 
made part of the basis of the bargain. 
In actual practice affirmations of fact 
made by the seller about the goods during 
a bargain are regarded as part of the de- 
scription of those goods; hence no par- 
ticular reliance on such statements need 
be shown in order to weave them into 
the fabric of the agreement. Rather, any 
fact which is to take such affirmations, 
once made, out of the agreement requires 
clear affirmative proof. The issue normally 
is one of fact. 


4. In view of the principle that the 
whole purpose of the law of warranty is 
to determine what it is that the seller 
has in essence agreed to sell, the policy 
is adopted of those cases which refuse 
except in unusual circumstances to recog- 
nize a material deletion of the seller’s 
obligation. Thus, a contract is normally 
a contract for a sale of something de- 
scribable and described. A clause gen- 
erally disclaiming “all warranties, express 
or implied” cannot reduce the seller’s obli- 
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gation with respect to such description 
and therefore cannot be given literal effect 
under Section 2—316. 

This is not intended to mean that the 
parties, if they consciously desire, cannot 
make their own bargain as they wish. But 
in determining what they have agreed 
upon good faith is a factor and considera- 
tion should be given to the fact that 
the probability is small that a real price 
is intended to be exchanged for a pseudo- 
obligation. 

5. Paragraph (1) (b) makes specific 
some of the principles set forth above 
when a description of the goods is given 
by the seller. 

A description need not be by words. 
Technical specifications, blueprints and 
the like can afford more exact description 
than mere language and if made part of 
the basis of the bargain goods must con- 
form with them. Past deliveries may set 
the description of quality, either expressly 
or impliedly by course of dealing. Of 
course, al] descriptions by merchants must 
be read against the applicable trade usages 
with the general rules as to merchant- 
ability resolving any doubts. 

6. The basic situation as to statements 
affecting the true essence of the bargain 
is no different when a sample or model is 
involved in the transaction. This section 
includes both a “sample” actually drawn 
from the bulk of goods which is the sub- 
ject matter of the sale, and a “model” 
which is offered for inspection when the 
subject matter is not at hand and which 
has not been drawn from the bulk of the 
goods. 


Although the underlying principles are 
unchanged, the facts are often ambiguous 
when something is shown as illustrative, 
rather than as a straight sample. In gen- 
eral, the presumption is that any sample 
or model just as any affirmation of fact 
is intended to become a basis of the bar- 
gain. But there is no escape from the 
question of fact. When the seller exhibits 
a sample purporting to be drawn from 
an existing bulk, good faith of course 
requires that the sample be fairly drawn. 
But in mercantile experience the mere ex- 
hibition of a “sample” does not of itself 
show whether it is merely intended to 
“suggest” or to “be” the character of the 
subject-matter of the contract. The ques- 
tion is whether the seller has so acted 
with reference to the sample as to make 
him responsible that the whole shall have 
at least the values shown by it. The cir- 
cumstances aid in answering this question. 
If the sample has been drawn from an 
existing bulk, it must be regarded as de- 
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scribing values of the goods contracted 
for unless it is accompanied by an un- 
mistakable denial of such responsibility. 
If, on the other hand, a model of mer- 
chandise not on hand is offered, the mer- 
cantile presumption that it has become 
a litera] description of the subject matter 
is not so strong, and particularly so if 
modification on the buyer’s initiative im- 
pairs any feature of the model. 

7. The precise time when words of de- 
scription or affirmation are made or sam- 
ples are shown is not material. The sole 
question is whether the language or sam- 
ples or models are fairly to be regarded 
as part of the contract. If language is 
used after the closing of the deal (as 
when the buyer when taking delivery asks 
and receives an additional assurance), the 
warranty becomes a modification, and 
need not be supported by consideration if 
it is otherwise reasonable and in order 
(Section 2—209). 

8. Concerning affirmations of value or 
a seller’s opinion or commendation under 
subsection (2), the basic question remains 
the same: What statements of the seller 
have in the circumstances and in objec- 
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tive judgment become part of the basis 
of the bargain? As indicated above, all 
of the statements of the seller do so un- 
less good reason is shown to the con- 
trary. The provisions of subsection (2) 
are included, however, since common ex- 
perience discloses that some statements 
or predictions cannot fairly be viewed as 
entering into the bargain. Even as to false 
statements of value, however, the possi- 
bility is left open that a remedy may be 
provided by the law relating to fraud or 
misrepresentation. 

Cross references: 

Point 1: Section 2—316. 

Point 2: Sections 1—102(3) and 2—318. 

Point 3: Section 2—316(2) (b). 

Point 4: Section 2—316. 

Point 5: Sections 1—205(4) and 2—314. 

Point 6: Section 2—316. 

Point 7: Section 2—209. 

Point 8: Section 1—103. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Conforming”. Section 2—106. 

“Goods”. Section 2—105. 

“Seller”. Section 2—103. 


Nowp 


NORTH CAROLINA COMMENT 


Subsection (1) (a) accords with North 
Carolina’s prior definition of express war- 
ranty. See Wrenn v. Morgan, 148 N.C. 101, 
61 S.E. 641 (1908); Hodges v. Smith, 158 
N.C. 256, 73 S.E. 807 (1912); Swift & Co. 
v. Meekins, 179 N.C. 173, 102 S.E. 138 
(1920); Potter v. National Supply Co., 230 
N.C. 1, 51 S.E.2d 908 (1949). 

Subsection (1) (b) stating a warranty 
where a sale is by description accords with 
Swift & Co. v. Aydlett, 192 N.C. 330, 135 


§ 25-2-314. Implied warranty: 


S.E. 141 (1926), and Lexington Grocery 
Co. wa Vernoy,, 167 N.C. 427, 83 S,E. 567 
(1914). 

Subsection (1) (c) accords with Wood- 
ridge v. Brown, 149 N.C. 299, 62 S.E. 1076 
(1908); Robertson v. Halton, 156 N.C. 215, 
72 S.E. 316 (1911); Kime v. Riddle, 174 
N.C. 442, 93 S.E. 946 (1917); Wrenn v. 
Morgan, 148 N.C. 101, 61 S.E. 641 (1908). 

There will be no change in North Caro- 
lina law in connection with this section. 


Merchantability; usage of trade.— 


(1) Unless excluded or modified (§ 25-2-316), a warranty that the goods shall be 
merchantable is implied in a contract for their sale if the seller is a merchant with 
respect to goods of that kind. Under this section the serving for value of food or 
drink to be consumed either on the premises or elsewhere is a sale. 


(2) Goods to be merchantable must be at least such as 
(a) pass without objection in the trade under the contract description ; and 


(b) in the case of fungible goods, are of fair average quality within the descrip- 
tion ; and 

(c) are fit for the ordinary purposes for which such goods are used ; and 

(d) run, within the variations permitted by the agreement, of even kind, quality 
and quantity within each unit and among all units involved ; and 

(e) are adequately contained, packaged, and labeled as the agreement may re- 
quire ; and 

(f) conform to the promises or affirmations of fact made on the container or 
label if any. 

(3) Unless excluded or modified (§ 25-2-316) other implied warranties may 
arise from course of dealing or usage of trade. (1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 15(2), Uniform Sales Act. 

Changes: Completely rewritten. 

Purposes of changes: This_ section, 
drawn in view of the steadily developing 
case law on the subject, is intended to 
make it clear that: 

1. The seller’s obligation applies to pres- 
ent sales as well as to contracts to sell 
subject to the effects of any examination 
of specific goods. (Subsection (2) of Sec- 
tion 2—316). Also, the warranty of mer- 
chantability applies to sales for use as 
well as to sales for resale. 

2. The question when the warranty is 
imposed turns basically on the meaning 
of the terms of the agreement as recog- 
nized in the trade. Goods delivered under 
an agreement made by a merchant in a 
given line of trade must be of a quality 
comparable to that generally acceptable 
in that line of trade under the description 
or other designation of the goods used 
in the agreement. The responsibility im- 
posed rests on any merchant-seller, and 
the absence of the words “grower or 
manufacturer or not” which appeared in 
Section 15(2) of the Uniform Sales Act 
does not restrict the applicability of this 
section. 

3. A specific designation of goods by 
the buyer does not exclude the seller’s ob- 
ligation that they be fit for the general 
purposes appropriate to such goods. A 
contract for the sale of second-hand 
goods, however, involves only such obli- 
gation as is appropriate to such goods 
for that is their contract description. A 
person making an isolated sale of goods 
is not a “merchant” within the meaning 
of the full scope of this section and, thus, 
no warranty of merchantability would ap- 
ply. His knowledge of any defects not ap- 
parent on inspection would, however, 
without need for express agreement and 
in keeping with the underlying reason of 
the present section and the provisions on 
good faith, impose an obligation that 
known material but hidden defects be 
fully disclosed. 


4. Although a seller may not be a 
“merchant” as to the goods in question, 
if he states generally that they are “guar- 
anteed” the provisions of this section 
may furnish a guide to the content of 
the resulting express warranty. This has 
particular significance in the case of 
second-hand sales, and has further sig- 
nificance in limiting the effect of fine-print 
disclaimer clauses where their effect would 
be inconsistent with large-print assertions 
of “guarantee”. 


5. The second sentence of subsection 
(1) covers the warranty with respect to 
food and drink. Serving food or drink for 
value is a sale, whether to be consumed 
on the premises or elsewhere. Cases to 
the contrary are rejected. The principal 
warranty is that stated in subsections (1) 
and (2) (c) of this section. 

6. Subsection (2) does not purport to 
exhaust the meaning of “merchantable” 
nor to negate any of its attributes not 
specifically mentioned in the text of the 
statute, but arising by usage of trade or 
through case law. The language used is 
“MUSt pe at sieast stich Ago), 0 ee ean 
the intention is to leave open other pos- 
sible attributes of merchantability. 

7. Paragraphs (a) and (b) of subsection 
(2) are to be read together. Both refer, 
as indicated above, to the standards of 
that line of the trade which fits the trans- 
action and the seller’s business. “Fair 
average” is a term directly appropriate to 
agricultural bulk products and means 
goods centering around the middle belt of 
quality, not the least or the worst that 
can be understood in the particular trade 
by the designation, but such as can pass 
“without objection.” Of course a fair per- 
centage of the least is permissible but 
the goods are not “fair average” if they 
are all of the least or worst quality pos- 
sible under the description. In cases of 
doubt as to what quality is intended, the 
price at which a merchant closes a con- 
tract is an excellent index of the nature 
and scope of his obligation under the 
present section. 

'8. Fitness for the ordinary purposes for 
which goods of the type are used is a 
fundamental] concept of the present sec- 
tion and is covered in paragraph (c). As 
stated above, merchantability is also a 
part of the obligation owing to the pur- 
chaser for use. Correspondingly, protec- 
tion, under this aspect of the warranty, of 
the person buying for resale to the ulti- 
mate consumer is equally necessary and 
merchantable goods must therefore be 
“honestly” resalable in the normal course 
of business because they are what they 
purport to be. 

9. Paragraph (d) on evenness of kind, 
quality and quantity follows case law. But 
precautionary language has been added as 
a reminder of the frequent usages of 
trade which permit substantial variations 
both with and without an allowance or an 
obligation to replace the varying units. 

10. Paragraph (e) applies only where 
the nature of the goods and of the trans- 
action requires a certain type of container, 
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package or label. Paragraph (f) applies, 
on the other hand, wherever there is a 
label or container on which representa- 
tions are made, even though the original 
contract, either by express terms or usage 
of trade, may not have required either the 
labelling or the representation. This fol- 
lows from the general obligation of good 
faith which requires that a buyer should 
not be placed in the position of reselling 
or using goods delivered under false rep- 
resentations appearing on the package or 
container. No problem of extra considera- 
tion arises in this connection since, under 
this Article, an obligation is imposed by 
the original contract not to deliver mis- 
labeled articles, and the obligation is 
imposed where mercantile good faith so 
requires and without reference to the 
doctrine of consideration. 

11. Exclusion or modification of the 
warranty of merchantability, or of any 
part of it, is dealt with in the section to 
which the text of the present section 
makes explicit precautionary references. 
That section must be read with particu- 
lar reference to its subsection (4) on lim- 
itation of remedies. The warranty of mer- 
chantability, wherever it is normal, is so 
commonly taken for granted that its ex- 
clusion from the contract is a matter 
threatening surprise and therefore requir- 
ing special precaution. 

12. Subsection (3) is to make explicit 
that usage of trade and course of dealing 
can create warranties and that they are 
implied rather than express warranties 
and thus subject to exclusion or modifica- 
tion under Section 2—316. A typical in- 
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stance would be the obligation to provide 
pedigree papers to evidence conformity of 
the animal to the contract in the case of 
a pedigreed dog or blooded bull. 

13. In an action based on breach of war- 
ranty, it is of course necessary to show 
not only the existence of the warranty 
but the fact that the warranty was bro- 
ken and that the breach of the warranty 
was the proximate cause of the loss sus- 
tained. In such an action an affirmative 
showing by the seller that the loss re- 
sulted from some action or event follow- 
ing his own delivery of the goods can op- 
erate as a defense. Equally, evidence in- 
dicating that the seller exercised care in 
the manufacture, processing or selection 
of the goods is relevant to the issue of 
whether the warranty was in fact broken. 
Action by the buyer following an exami- 
nation of the goods which ought to have 
indicated the defect complained of can be 
shown as matter bearing on whether the 
breach itself was the cause of the injury. 

Cross references: 

Point 1: Section 2—316. 

Point 3: Sections 1—203 and 2—104. 

Point 5: Section 2—315. 

Point 11: Section 2—316. 

Point 12: Sections 1—201, 
2—316. 

Definitiona] cross references: 

“Agreement”. Section 1—201. 

“Contract”. Section 1—201. 

“Contract for sale”. Section 2—106. 

“Merchant”. Section 2—104. 

“Goods”. Section 2—105. 

“Seller”. Section 2—103. 


1—205 and 


NORTH CAROLINA COMMENT 


Subsection (1): The first sentence of 
subsection (1), implying warranty of mer- 
chantability that personal property is mer- 
chantable and reasonably fit for the pur- 
poses for which sold, accords with prior 
North Carolina law. See Aldridge Motors 
v. Alexander, 217 N.C. 750, 9 S.E.2d 469 
(1940); Swiit & Co. v. Aydlett, 192 N.C. 
330, 135 S.E. 141 (1926); Continental 
Jewelry Co. v. Stanfield, 183 N.C. 10, 110 
S.E. 585 (1922); Ashford v. H. C. Shrader 
Co., 167 N.C. 45, 83 S.E. 29 (1914); Shoop 
Family Medicine Co. v. Davenport, 163 
N.C. 294, 79 S.E. 602 (1913). 

The second sentence of subsection (1) 
negates the possibility of argument that a 
restaurateur merely “utters a service” and 
does not make a “sale.” This argument had 
been upheld in a bulk sales case in Swift 
& Co. v. Tempelos, 178 N.C. 487, 101 S.E. 
8 (1919), but expressly was not decided in 
Williams v. Elson, 218 N.C. 157, 10 S.E.2d 


668 (1940), in a food warranty case. The 
UCC makes restaurants liable for “sales” 
whether the food served is to be consumed 
on or off the premises. It clarifies a point 
that may have been questionable under 
prior law. This can be quite important in 
North Carolina because of the practical 
nonavailability of the doctrine of res ipsa 
loquitur in negligence actions, often neces- 
sitating resort to warranty actions when 
proof of negligence is not available. 
Subsection (2) accords with prior North 
Carolina law in general but spells out in 
detail the requirements of ‘“merchantabil- 
ity.” North Carolina’s definition of mer- 
chantability under prior law is set out in 
Swift & Co. v. Aydlett, 192 N.C. 330, 135 
S.E. 141 (1926): “A vendor of an article 
of personal property, by name and de- 
scription, cannot relieve himself of the ob- 
ligation arising from the warranty implied 
by law to deliver an article which is at 
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least merchantable, or saleable or fit for 
the use of which articles of that name 
and description are ordinarily sold and 
bought.” 


§ 25-2-315. Implied warranty: 
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Note that the section only applies when 


the seller is a merchant. 


Fitness for particular purpose.— 


Where the seller at the time of contracting has reason to know any particular 
purpose for which the goods are required and that the buyer is relying on the sell- 
er’s skill or judgment to select or furnish suitable goods, there is unless excluded 
or modified under the next section [§ 25-2-316] an implied warranty that the 
goods shall be fit for such purpose. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 15 (1), (4), (5), Uniform Sales Act. 

Changes: Rewritten. 

Purposes of changes: 

1. Whether or not this warranty arises 
in any individual case is basically a ques- 
tion of fact to be determined by the cir- 
cumstances of the contracting. Under 
this section the buyer need not bring 
home to the seller actual knowledge of 
the particular purpose for which the goods 
are intended or of his reliance on the 
seller’s skill and judgment, if the circum- 
stances are such that the seller has reason 
to realize the purpose intended or that 
the reliance exists. The buyer, of course, 
must actually be relying on the seller. 

2. A “particular purpose” differs from 
the ordinary purpose for which the goods 
are used in that it envisages a specific 
use by the buyer which is peculiar to the 
nature of his business whereas the or- 
dinary purposes for which goods are used 
are those envisaged in the concept of 
merchantability and go to uses which are 
customarily made of the goods in ques- 
tion. For example, shoes are _ generally 
used for the purpose of walking upon or- 
dinary ground, but a seller may know that 
a particular pair was selected to be used 
for climbing mountains. 

A contract may of course include both 
a warranty of merchantability and one 
of fitness for a particular purpose. 

The provisions of this Article on the 
cumulation and conflict of express and 
implied warranties must be considered on 
the question of inconsistency between or 
among warranties. In such a case any 
question of fact as to which warranty 
was intended by the parties to apply 
must be resolved in favor of the warranty 
of fitness for particular purpose as against 
all other warranties except where the 
buyer has taken upon himself the respon- 
sibility of furnishing the technical speci- 
fications. 

3. In connection with the warranty of 
fitness for a particular purpose the pro- 
visions of this Article on the allocation or 


division of risks are particularly applicable 
in any transaction in which the purpose for 
which the goods are to be used combines 
requirements both as to the quality of the 
goods themselves and compliance with cer- 
tain laws or regulations. How the risks are 
divided is a question of fact to be deter- 
mined, where not expressly contained in 
the agreement, from the circumstances 
of contracting, usage of trade, course of 
performance and the like, matters which 
may constitute the “otherwise agree- 
ment” of the parties by which they may 
divide the risk or burden. 

4, The absence from this section of the 
language used in the Uniform Sales Act 
in referring to the seller, “whether he be 
the grower or manufacturer or not,” is 
not intended to impose any requirement 
that the seller be a grower or manufac- 
turer. Although normally the warranty 
will arise only where the seller is a 
merchant with the appropriate “skill or 
judgment,” it can arise as to non-mer- 
chants where this is justified by the par- 
ticular circumstances. 

5. The elimination of the “patent or 
other trade name” exception constitutes 
the major extension of the warranty of 
fitness which has been made by the cases 
and continued in this Article. Under the 
present section the existence of a patent 
or other trade name and the designation 
of the article by that name, or indeed in 
any other definite manner, is only one of 
the facts to be considered on the ques- 
tion of whether the buyer actually relied 
on the seller, but it is not of itself deci- 
sive of the issue. If the buyer himself is 
insisting on a particular brand he is not 
relying on the seller’s skill and judgment 
and so no warranty results. But the mere 
fact that the article purchased has a par- 
ticular patent or trade name is not suffi- 
cient to indicate nonreliance if the article 
has been recommended by the seller as 
adequate for the buyer’s purposes. 

6. The specific reference forward in the 
present section to the following section on 
exclusion or modification of warranties is 


126 


§ 25-2-316 Cu. 25. Untrorm CoMMERCIAL CopDE § 25-2-316 
Point 3: Section 2—303. 

Point 6: Section 2—316. 

Definitional cross references: 


to call attention to the possibility of elim- 
inating the warranty in any given case. 
However, it must be noted that under the 


following section the warranty of fitness “Buyer”. Section 2—103. 
for a particular purpose must be excluded “Goods”. Section 2—105. 
or modified by a conspicuous writing. “Seller”. Section 2—103. 


Cross references: 
Point 2: Sections 2—314 and 2—317. 
NORTH CAROLINA COMMENT 


Chair Co; 92500.N-.G. 471, 
(1959). 


This section accords with Stokes v. Ed- 1OSmes. Led 370 
wards, 230 N.C. 306, 52 S.E.2d 797 (1949); 


Southern Box & Lumber Co. v. Home 


§ 25-2-316. Exclusion or modification of warranties.—(1) Words or 
conduct relevant to the creation of an express warranty and words or conduct 
tending to negate or limit warranty shall be construed wherever reasonable as con- 
sistent with each other; but subject to the provisions of this article on parol or ex- 
trinsic evidence (§ 25-2-202) negation or limitation is inoperative to the extent 
that such construction is unreasonable. 

(2) Subject to subsection (3), to exclude or modify the implied warranty of 
merchantability or any part of it the language must mention merchantability and in 
case of a writing must be conspicuous, and to exclude or modify any implied war- 
ranty of fitness the exclusion must be by a writing and conspicuous. Language to 
exclude all implied warranties of fitness is sufficient if it states, for example, that 
“There are no warranties which extend beyond the description on the face hereof.” 

(3) Notwithstanding subsection (2) 

(a) unless the circumstances indicate otherwise, all implied warranties are ex- 
cluded by expressions like “as is,” “with all faults” or other language which in com- 
mon understanding calls the buyer’s attention to the exclusion of warranties and 
makes plain that there is no implied warranty ; and 

(b) when the buyer before entering into the contract has examined the goods or 
the sample or model as fully as he desired or has refused to examine the goods 
there is no implied warranty with regard to defects which an examination ought in 
the circumstances to have revealed to him ; and 

(c) an implied warranty can also be excluded or modified by course of dealing 
or course of performance or usage of trade. 

(4) Remedies for breach of warranty can be limited in accordance with the pro- 
visions of this article on liquidation or limitation of damages and on contractual 
modification of remedy (§§ 25-2-718 and 25-2-719). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This section is designed principally 
to deal with those frequent clauses in 
sales contracts which seek to exclude “all 
warranties, express or implied.” It seeks 
to protect a buyer from unexpected and 
unbargained language of disclaimer by 
denying effect to such language when in- 
consistent with language of express war- 
ranty and permitting the exclusion of im- 
plied warranties only by conspicuous lan- 
guage or other circumstances which pro- 
tect the buyer from surprise. 

2. The seller is protected under this 
Article against false allegations of oral 
warranties by its provisions on parol] and 
extrinsic evidence and against unautho- 
rized representations by the customary 


“lack of authority” clauses. This Article 
treats the limitation or avoidance of con- 
sequential damages as a matter of lim- 
iting remedies for breach, separate from 
the matter of creation of liability under a 
warranty. If no warranty exists, there is 
of course no problem of limiting remedies 
for breach of warranty. Under subsection 
(4) the question of limitation of remedy 
is governed by the sections referred to 
rather than by this section. 

3. Disclaimer of the implied warranty 
of merchantability is permitted under 
subsection (2), but with the safeguard 
that such disclaimers must mention mer- 
chantability and in case of a writing must 
be conspicuous. 

4. Unlike the implied warranty of mer- 
chantability, implied warranties of fitness 
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for a particular purpose may be excluded 
by general language, but only if it is in 
writing and conspicuous. 

5. Subsection (2) presupposes that the 
implied warranty in question exists unless 
excluded or modified. Whether or not 
language of disclaimer satisfies the require- 
ments of this section, such language may 
be relevant under other sections to the 
question whether the warranty was ever 
in fact created. Thus, unless the provi- 
sions of this Article on parol and ex- 
trinsic evidence prevent, oral language of 
disclaimer may raise issues of fact as to 
whether reliance by the buyer occurred and 
whether the seller had ‘reason to know” 
under the section on implied warranty of 
fitness for a particular purpose. 


6. The exceptions to the general rule 
set forth in paragraphs (a), (b) and (c) 
of subsection (3) are common factual sit- 
uations in which the circumstances sur- 
rounding the transaction are in themselves 
sufficient to call the buyer’s attention to 
the fact that no implied warranties are 
made or that a certain implied warranty 
is being excluded. 

7. Paragraph (a) of subsection (3) 
deals with general terms such as “as is,” 
“as they stand,” “with all faults,” and the 
like. Such terms in ordinary commercial 
usage are understood to mean that the 
buyer takes the entire risk as to the 
quality of the goods involved. The terms 
covered by paragraph (a) are in fact 
merely a particularization of paragraph 
(c) which provides for exclusion or modi- 
fication of implied warranties by usage 
of trade. 

8. Under paragraph (b) of subsection 
(3) warranties may be excluded or mod- 
ified by the circumstances where the 
buyer examines the goods or a sample 
or model of them before entering into 
the contract. “Examination” as used in 
this paragraph is not synonymous with 
inspection before acceptance or at any 
other time after the contract has been 
made. It goes rather to the nature of 
the responsibility assumed by the seller 
at the time of the making of the con- 
tract. Of course if the buyer discovers 
the defect and uses the goods anyway, 
or if he unreasonably fails to examine 
the goods before he uses them, resulting 
injuries may be found to result from his 
Own action rather than proximately from 
a breach of warranty. See Sections 2— 
314 and 2—715 and comments thereto. 


In order to bring the transaction with- 
in the scope of “refused to examine” in 
paragraph (b), it is not sufficient that 
the goods are available for inspection. 
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There must in addition be a demand by 
the seller that the buyer examine the 
goods fully. The seller by the demand 
puts the buyer on notice that he is as- 
suming the risk of defects which the 
examination ought to reveal. The lan- 
guage “refused to examine” in this para- 
graph is intended to make clear the 
necessity for such demand. 

Application of the doctrine of “caveat 
emptor” in all cases where the buyer 
examines the goods regardless of state- 
ments made by the seller is, however. re- 
jected by this Article. Thus, if the offer 
of examination is accompanied by words 
as to their merchantability or specific at- 
tributes and the buyer indicates clearly 
that he is relying on those words rather 
than on his examination, they give rise 
to an “express” warranty. In such cases 
the question is one of fact as to whether 
a warranty of merchantability has been 
expressly incorporated in the agreement. 
Disclaimer of such an express warranty 
is governed by subsection (1) of the 
present section. 


The particular buyer’s skill and the 
normal method of examining goods in 
the circumstances determine what defects 
are excluded by the examination. A fail- 
ure to notice defects which are obvious 
cannot excuse the buyer. However, an 
examination under circumstances which 
do not permit chemical or other testing 
of the goods would not exclude defects 
which could be ascertained only by such 
testing. Nor can latent defects be ex- 
cluded by a simple examination. A profes- 
sional buyer examining a product in his 
field will be held to have assumed the 
risk as to all defects which a professional 
in the field ought to observe, while a 
nonprofessional buyer will be held to 
have assumed the risk only for such de- 
fects as a layman might be expected to 
observe. 

9. The situation in which the buyer 
gives precise and complete specifications 
to the seller is not explicitly covered in 
this section, but this is a frequent circum- 
stance by which the implied warranties 
may be excluded. The warranty of fitness 
for a particular purpose would not nor- 
mally arise since in such a situation there 
is usually no reliance on the seller by the 
buyer. The warranty of merchantability in 
such a_ transaction, however, must be 
considered in connection with the next 
section on the cumulation and conflict of 
warranties. Under paragraph (c) of that 
section in case of such an inconsistency 
the implied warranty of merchantability is 
displaced by the express warranty that 
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the goods will comply with the specifica- 
tions. Thus, where the buyer gives de- 
tailed specifications as to the goods, 
neither of the implied warranties as to 
quality will normally apply to the trans- 
action unless consistent with the specifi- 
cations. 


Cross references: 

Point 2: Sections 2—202, 2—718 and 
2—719. 

Point 7: Sections 1—205 and 2—208. 
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Definitional cross references: 


“Agreement”. Section 1—201. 
“Buyer”. Section 2—103. 
“Contract”. Section 1—201. 
“Course of dealing”. Section 1—205. 
“Goods”. Section 2—105. 
“Remedy”. Section 1—201. 

“Seller”. Section 2—103. 

“Usage of trade”. Section 1—205. 


NORTH CAROLINA COMMENT 


Subsection (1) seems to accord with 
Case Threshing Mach. Co. v. McClam- 
rock, 152 N.C. 405, 67 S.E. 991 (1910), that 
personal property may be sold with or 
without warranty if there is an express 
stipulation that the property is not war- 
ranted. See also Swift & Co. v. Etheridge, 
190 N.C. 162, 129 S.E. 453 (1925). The in- 
tent to warrant is a matter which must ap- 
pear in the form of the expression, aided in 
proper cases by the circumstances sur- 
rounding the transaction. Walston v. R. B. 
Whitley” &) Co.; 226°N.C. 537, 39 S.E.2d 
375 (1946). The whole contract should be 
examined. 

Subsection (2) treats a subject that was 
cloaked in uncertainty in North Carolina. 
Could implied warranties be disclaimed by 
the seller? If so, what terms of disclaimer 
were required? 

In Swift & Co. v. Etheridge, 190 N.C. 
162, 129 S.E. 453 (1925), the seller sold 
goods and the instrument evidencing the 
sale said “without warranty as to results of 
its use, or otherwise.” It was contended 
that this disclaimer negated all implied as 
well as express warranties. The court held 
the implied warranty “that the goods sold 
and delivered were merchantable, or sal- 
able, and fit for the purpose for which 
they were bought” was not effectively dis- 
claimed or negated. See Hall Furniture 
Corey) Crane Mio-Co., 169" N:C. 41. 8h 
S.E. 35 (1915). 


Yet, in Primrose Petroleum Co. y. Al- 
len; 219 N.C. 461, 14 S.E.2d 402 (1941), 
where a special express warranty limited 
the liability of the seller to those express 
warranties stated in the special warranty, 
the court held that all other warranties or- 
dinarily implied in sales contracts were ex- 
cluded. 

The UCC, by this section, attempts to 


spell out and to render certain a determina- 
tion of when implied warranties have 
been effectively disclaimed. After having 
defined the implied warranty of merchanta- 
bility, it states that to exclude this war- 
ranty, the disclaimer must mention mer- 
chantability and must be conspicuous. To 
disclaim the implied warranty of fitness, 
the exclusion must be by a writing and 
conspicuous. 

Subsection (3) (a) allows all implied 
warranties to be excluded by “as is” or 
“with all faults” provisions that are clear 
to the buyer. This subsection accords with 
general commercial understanding. 

Subsection (3) (b) accords with Driver 
Vane OnOWaree tome N Comevess  Obeno. bed 519 
(1956); Southern Box & Lumber Co. v. 
Home> Chair’ Co., 250°N/C. 71; 108''S.E.2d 
70 (1959): “There is no implied warranty 
where the buyer has knowledge equal to 
that of the seller . . . the presence of the 
goods at the time of the sale open and 
available for inspection . . prevents the 
implication of warranties.” 

Subsection (3) (c) applies to nonmer- 
chants and evinces what is left of the doc- 
trine of caveat emptor. 

Subsection (3) (c) has no apparent pa- 
rallel in prior North Carolina law. 

Subsection (4): See North Carolina 
Comments in connection with GS 25-2-718 
and 25-2-719 for a discussion of the prin- 
ciples that govern subsection (4) of this 
section. See especially Allen v. Tompkins, 
136 N.C. 208, 48 S.E. 655 (1904), that 
warranty provisions to a contract can lim- 
it liability to the making of repairs or the 
replacement of other goods in lieu of dam- 
ages. See also Charles Hackley Piano Co. 
v. Kennedy, 152 N.C. 196, 67 S.E. 488 
(1910). 


§ 25-2-317. Cumulation and conflict of warranties express or im- 
plied.— Warranties whether express or implied shall be construed as consistent 
with each other and as cumulative, but if such construction is unreasonable the 
intention of the parties shall determine which warranty is dominant. In ascertain- 
ing that intention the following rules apply: 
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(a) Exact or technical specifications displace an inconsistent sample or model or 


general language of description. 


(b) A sample from an existing bulk displaces inconsistent general language of 


description. 


(c) Express warranties displace inconsistent implied warranties other than an 
implied warranty of fitness for a particular purpose. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: On 
cumulation of warranties see Sections 14, 
15, and 16, Uniform Sales Act. 

Changes: Completely rewritten into one 
section. 

Purposes of changes: 

1. The present section rests on the 
basic policy of this Article that no war- 
ranty is created except by some conduct 
(either affirmative action or failure to dis- 
close) on the part of the seller. There- 
fore, all warranties are made cumulative 
unless this construction of the contract 
is impossible or unreasonable. 

This Article thus follows the general 
policy of the Uniform Sales Act except 
that in case of the sale of an article by 
its patent or trade name the elimination 
of the warranty of fitness depends solely 
on whether the buyer has relied on the 
seller’s skill and judgment; the use of the 
patent or trade name is but one factor 
in making this determination. 

2. The rules of this section are designed 
to aid in determining the intention of the 
parties as to which of inconsistent war- 
ranties which have arisen from the cir- 


cumstances of their transaction shall pre- 
vail. These rules of intention are to be 
applied only where factors making for an 
equitable estoppel of the seller do not 
exist and where he has in perfect good 
faith made warranties which later turn 
out to be inconsistent. To the extent 
that the seller has led the buyer to be- 
lieve that all of the warranties can be 
performed, he is estopped from setting up 
any essential inconsistency as a defense. 

3. The rules in subsections (a), (b) 
and (c) are designed to ascertain the in- 
tention of the parties by reference to the 
factor which probably claimed the atten- 
tion of the parties in the first instance. 
These rules are not absolute but may be 
changed by evidence showing that the 
conditions which existed at the time of 
contracting make the construction called 
for by the section inconsistent or unrea- 
sonable. 


Cross reference: 
Point 1: Section 2—315. 


Definitional cross reference: 
“Party”. Section 1—201. 


NORTH CAROLINA COMMENT 


The first sentence of this section estab- 
lishes the rule of construction that war- 
ranties, both express and implied, shall be 
construed as consistent unless such con- 
struction is unreasonable or contrary to the 
intention of the parties. 

The first sentence also makes all war- 
ranties cumulative if consistent. This seems 
to conflict with Charles Hackley Piano Co. 
v. Kennedy, 152 N.C. 196, 67 S.E. 488 
(1910); Farquhar Co. v. Hardy Hardware 
Go., 174 N.C, 369, 93°S.E. 922 (1917); Case 
Threshing Mach. Co. v. McClamrock, 152 
N.C. 405, 67 S.E. 991 (1910); Armour Fer- 
tilizer Works v. Aiken, 175 N.C. 398, 95 
S.E. 657 (1918), that an express warranty 
excludes an implied warranty as to closely 
related subjects or qualities in a thing sold. 
In other words, in North Carolina if there 
was an express warranty in connection 
with a matter, there was no implied war- 
ranty in connection with that matter which 


could coexist. Warranties were not cumu- 
lative, at least in all cases, in North Caro- 
lina. But see Hyman v. Broughton, 197 
N.C. 1, 147 S.E. 434 (1929), that they were 
cumulative if they related to different mat- 
ters. 

Paragraph (a) is consistent with Pick- 
rell & Craig Co. v. Wilson Wholesale Co., 
169 N.C: 381, 86 S.E. 187 (1915), that 
every sale where a sample is shown is not 
a sale by sample where there are other ex- 
act or technical descriptive specifications. 
The intention of the parties governs. 

There is no exact parallel to paragraph 
(b) but that subsection merely says that a 
specific description by sample will displace 
a description by general language. 

Paragraph (c) changes prior North Car- 
olina law. ‘There was no implied warranty 
of fitness of purpose if there was an express 
warranty of quality. Hyman v. Broughton, 
197 N.C. 1, 147 S.E. 434 (1929). 


§ 25-2-318. Third party beneficiaries of warranties express or im- 
plied.—A seller’s warranty whether express or implied extends to any natural 
person who is in the family or household of his buyer or who is a guest in his 
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home if it is reasonable to expect that such person may use, consume or be af- 
fected by the goods and who is injured in person by breach of the warranty. A 
seller may not exclude or limit the operation of this section. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. The last sentence of this section 
does not mean that a seller is precluded 
from excluding or disclaiming a warranty 
which might otherwise arise in connec- 
tion with the sale provided such exclu- 
sion or modification is permitted by Sec- 
tion 2—316. Nor does that sentence pre- 
clude the seller from limiting the remedies 
of his own buyer and of any benefici- 
aries, in any manner provided in Sections 
2—718 or 2—719. To the extent that the 
contract of sale contains provisions under 
which warranties are excluded or modi- 
fied, or remedies for breach are limited, 
such provisions are equally operative 
against beneficiaries of warranties under 
this section. What this last sentence for- 
bids is exclusion of liability by the seller 
to the persons to whom the warranties 
which he has made to his buyer would 
extend under this section. 


2. The purpose of this section is 
to give the buyer’s family, household 
and guests the benefit of the same 
warranty which the buyer received 


in the contract of sale, thereby freeing 
any such beneficiaries from any technical 
rules as to “privity.” It seeks to accom- 


plish this purpose without any derogation 
of any right or remedy resting on neg- 
ligence. It rests primarily upon the mer- 
chant-seller’s warranty under this Article 
that the goods sold are merchantable and 
fit for the ordinary purposes for which 
such goods are used rather than the war- 
ranty of fitness for a particular purpose. 
Implicit in the section is that any benefi- 
ciary of a warranty may bring a direct 
action for breach of warranty against the 
seller whose warranty extends to him. 

3. This section expressly includes as 
beneficiaries within its provisions the 
family, household, and guests of the pur- 
chaser. Beyond this, the section is neu- 
tral and is not intended to enlarge or re- 
strict the developing case law on whether 
the seller’s warranties, given to his buyer 
who resells, extend to other persons in 
the distributive chain. 


Cross references: 

Point 1: Sections 2—316, 2—718 and 
2—719. 

Point 2: Section 2—314. 


Definitional cross references: 
“Buyer”. Section 2—103. 
“Goods”. Section 2—105. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


North Carolina, in the absence of a war- 
ranty expressly directed to an ultimate 
consumer, required privity of contract be- 
tween the parties to a warranty action be- 
fore recovery was allowed. Wyatt v. North 
Carolina. Bauip. ,Co.,- 1253. .N.C. 355, 117 
S.E.2d 21 (1960); Prince v. Smith, 254 
N.C. 768, 119 S.E.2d 923 (1961). A warrant- 
ing seller was liable only to the immediate 
buyer with whom there is a contractual 
relation. An employee of the buyer could 
not sue on the seller’s warranty as the em- 
ployee was a stranger to the contract. A 
purchaser from a retailer could not sue a 
manufacturer of defective goods with whom 
he has no contractual relation for breach 
of warranty. See Thomason v. Ballard & 
Ballard Co., 208 N.C. 1, 179 S.E. 30 (1935). 

In such cases, the purchaser had to sue 
his immediate seller and in turn his immed- 
iate seller might sue his supplier and his 
supplier might ultimately reach the manu- 
facturer. Prince v. Smith, 254 N.C. 768, 
119 S.E.2d 923 (1961). But there could be 
no direct suit by an ultimate purchaser or 
consumer against a manufacturer or remote 


seller unless he had made an express war- 
ranty intended to attach to an item sold 
and intended to run to the ultimate con- 
sumer. See Simpson v. American Oil Co., 
217 N.C. 542, 8 S.E.2d 813 (1940), to the 
effect that a warranty can be so stated that 
it will run from a manufacturer to an ulti- 
mate consumer. 

Therefore, in North Carolina, if a mother 
purchased a product for consumption by 
her children or by a guest, if the product 
injured or poisoned her child or guest, 
the mother-purchaser only had an action 
for her damages due to breach of the re- 
tailer’s warranty. No one had an action for 
breach of warranty against any whole- 
saler, jobber or manufacturer of the prod- 
uct as there was not the requisite privity. 

Nor was the theory that a negligence ac- 
tion was permitted an adequate solution, 
especially in North Carolina, where the 
doctrine of res ipsa loquitur is not applic- 
able to any appreciable degree. See Enloe 
v. Charlotte Coca-Cola Bottling Co., 208 
N.C. 305, 180 S.E. 582 (1935), and cases 
there cited. Evidence of negligence other 
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than mere iniury from a product must be 
established. 

The damages for the child’s own injury 
or the damages for the guest’s own injury 
would likely not be recovered by any 
method in North Carolina. Recovery on 
warranty was not allowed because of lack 
of privity; recovery on negligence would 
not likely be available, either from lack of 
any negligence, or because of difficulty of 
proof, especially in light of North Carolina’s 
law on res ipsa loquitur. 

The UCC provision allows the seller’s 
warranty, express or implied, to run to per- 
sons other than the immediate buyer who 
are in the family or household of the 
buyer or who is a guest of the buyer, if it 
is reasonable that these persons should use 
or consume or be affected by the goods. 
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The UCC does away with the doctrine 
of privity in extending coverage of war- 
ranty to a buyer’s family, household and 
guests. The UCC does not abolish North 
Carolina’s requirement of privity with ref- 
erence to strangers to the contract such as 
employees. See Wyatt v. North Carolina 
Equip..|Cos. 253 N.C...355, 117 §.H.2d ,21 
(1960). Nor does it affect the requirement 
of privity that prevents a cause of action 
by any ultimate consumer or buyer against 
a remote seller or manufacturer. See Thom- 
ason v» Ballard’ & Ballard’ Go. 208° N:© 
1, 179, S.E.30 (1935): Perfecting Sery- Co. 
v. Product Dev. & Sales Co., 261 N.C. 660, 
136 S.E.2d 56 (1964); Murray v. Benson 
Aircrait Corp, 1259. N.C. .638,) 13. Hea 
367 (1963); Prince v. Smith, 254 N.C. 768, 
119 S.E.2d 923 (1961). 


§ 25-2-319. F.0O.B. and F.A.S. terms.—(1) Unless otherwise agreed the 


term F.O.B. (which means “free on board”) at a named place, even though used 
only in connection with the stated price, is a delivery term under which 

(a) when the term is F.O.B. the place of shipment, the seller must at that place 
ship the goods in the manner provided in this article (§ 25-2-504) and bear the 
expense and risk of putting them into the possession of the carrier; or 

(b) when the term is F.O.B. the place of destination, the seller must at his own 
expense and risk transport the goods to that place and there tender delivery of 
them in the manner provided in this article (§ 25-2-503) ; 

(c) when under either (a) or (b) the term is also F.O.B. vessel, car or other 
vehicle, the seller must in addition at his own expense and risk load the goods on 
board. If the term is F.O.B. vessel the buyer must name the vessel and in an ap- 
propriate case the seller must comply with the provisions of this article on the 
form of bill of lading (§ 25-2-323). 

(2) Unless otherwise agreed the term F.A.S. vessel (which means “free along- 
side’) at a named port, even though used only in connection with the stated price, 
is a delivery term under which the seller must 

(a) at his own expense and risk deliver the goods alongside the vessel in the 
manner usual in that port or on a dock designated and provided by the buyer; and 

(b) obtain and tender a receipt for the goods in exchange for which the carrier 
is under a duty to issue a bill of lading. 

(3) Unless otherwise agreed in any case falling within subsection (1)(a) or 
(c) or subsection (2) the buyer must seasonably give any needed instructions for 
making delivery, including when the term is F.A.S. or F.O.B. the loading berth of 
the vessel and in an appropriate case its name and sailing date. The seller may 
treat the failure of needed instructions as a failure of cooperation under this arti- 
cle (§ 25-2-311). He may also at his option move the goods in any reasonable 
manner preparatory to delivery or shipment. 

(4) Under the term F.O.B. vessel or F.A.S. unless otherwise agreed the buyer 
must make payment against tender of the required documents and the seller may 
not tender nor the buyer demand delivery of the goods in substitution for the docu- 
mentee 1965, c:'700:7s.712) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: 


subsection (1) handle most of the issues 
which have on occasion led to the unfor- 


1. This section is intended to negate 
the uncommercial line of decision which 
treats an “F.O.B.” term as “merely a 
price term.” The distinctions taken in 


tunate judicial language just referred to. 
Other matters which have led to sound 
results being based on unhappy language 
in regard to F.O.B. clauses are dealt 
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with in this Act by Section 2—311(2) 
(seller’s option re arrangements relating 
to shipment) and Sections 2—614 and 615 
(substituted performance and seller’s ex- 
cuse). 

2. Subsection (1) (c) not only specifies 
the duties of a seller who engages to de- 
liver “F.O.B. vessel,” or the like, but 
ought to make clear that no agreement is 
soundly drawn when it looks to reship- 
ment from San Francisco or New York, 
but speaks merely of “F.O.B.” the place. 

3. The buyer’s obligations stated in 
subsection (1) (c) and subsection (3) are, 
as shown in the text, obligations of coop- 
eration. The last sentence of subsection 
(3) expressly, though perhaps unneces- 
sarily, authorizes the seller, pending in- 
structions, to go ahead with such prepara- 
tory moves as shipment from the interior 
to the named point of delivery. The sen- 
tence presupposes the usual case in which 
instructions “fail”; a prior repudiation by 
the buyer, giving notice that breach was 
intended, would remove the reason for 
the sentence, and would normally bring 
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into play, instead, the second sentence of 
Section 2—704, which duly calls for les- 
sening damages. 

4. The treatment of “F.O.B. vessel” in 
conjunction with F.A.S. fits, in regard to 
the need for payment against documents, 
with standard practice and case law; but 
“F.O.B. vessel” is a term which by its 
very language makes express the need for 
an “on board” document. In this respect, 
that term is stricter than the ordinary 
overseas “shipment” contract (C.I.F., etc., 
Section 2—320). 


Cross references: 
Sections 2—311(3), 2—323, 2—503 and 
2—5 04. 


Definitional cross references: 
“Agreed”. Section 1—201. 
“Bill of lading”. Section 1—201. 
“Buyer”. Section 2—103. 
“Goods”. Section 2—105. 
“Seasonably”. Section 1—204. 
“Seller”. Section 2—103. 
“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsections (1) (a) and (b) are in ac- 
cord with prior North Carolina law as to 
F.O.B. shipments. See Peed v. Burleson’s, 
Inc., 244 N.C. 437, 94 S.E.2d 351 (1956): 
“Where the contract of sale provides for 
a sale F.O.B. the point of shipment, the 
title is generally held to pass, in the ab- 
sence of a contrary intention between the 
parties, at the time of the delivery of the 
goods for shipment at the point designated 
....I1£ the seller by his contract undertakes 
to make the delivery himself at the point 
of destination, thus assuming the risk in 


the carriage, the delivery to a carrier is 
not a delivery to the buyer.” See also 
Acme Paper Box Factory v. Atlantic 
Coast Lane. Rule 148 Nee 42l,. 62, p.r. 
557 (1908). That this rule could be changed 
according to the intention of the parties, 
see Gulf Ref. Co. v. Charlotte Constr. Co., 
157 N.C. 277, 72 S.E. 1003 (1911). 

The remainder of GS 25-2-319 is new in 
North Carolina, and the detailed obliga- 
tions set out under F.O.B. and F.A.S. con- 
tracts fill gaps not treated in decisional 
law. 


§ 25-2-320. C.I.F. and C. & F. terms.—(1) The term C.I.F. means that 


the price includes in a lump sum the cost of the goods and the insurance and 
freight to the named destination. The term C. & F. or C.F. means that the price so 
includes cost and freight to the named destination. 


(2) Unless otherwise agreed and even though used only in connection with the 
stated price and destination, the term C.I.F. destination or its equivalent requires 
the seller at his own expense and risk to 

(a) put the goods into the possession of a carrier at the port for shipment and 
obtain a negotiable bill or bills of lading covering the entire transportation to the 
named destination ; and 

(b) load the goods and obtain a receipt from the carrier (which may be con- 
tained in the bill of lading) showing that the freight has been paid or provided for; 
and 

(c) obtain a policy or certificate of insurance, including any war risk insurance, 
of a kind and on terms then current at the port of shipment in the usual amount, in 
the currency of the contract, shown to cover the same goods covered by the bill of 
lading and providing for payment of loss to the order of the buyer or for the ac- 
count of whom it may concern; but the seller may add to the price the amount of 
the premium for any such war risk insurance ; and 
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(d) prepare an invoice of the goods and procure any other documents required 
to effect shipment or to comply with the contract ; and 

(e) forward and tender with commercial promptness all the documents in due 
form and with any indorsement necessary to perfect the buyer’s rights. 

(3) Unless otherwise agreed the term C. & F. or its equivalent has the same 
effect and imposes upon the seller the same obligations and risks as a C.1.F. term 


except the obligation as to insurance. 


(4) Under the term C.1.F. or C. & F. unless otherwise agreed the buyer must 
make payment against tender of the required documents and the seller may not 
tender nor the buyer demand delivery of the goods in substitution for the docu- 


ments. (1965; 'c-700meamte) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: To make it clear that: 

1. The C.I.F. contract is not a destina- 
tion but a shipment contract with risk of 
subsequent loss or damage to the goods 
passing to the buyer upon shipment if 
the seller has properly performed all his 
obligations with respect to the goods. De- 
livery to the carrier is delivery to the 
buyer for purposes of risk and “title”. 
Delivery of possession of the goods is ac- 
complished by delivery of the bill of lad- 
ing, and upon tender of the required doc- 
uments the buyer must pay the agreed 
price without awaiting the arrival of the 
goods and if they have been lost or dam- 
aged after proper shipment he must seek 
his remedy against the carrier or insurer. 
The buyer has no right of inspection 
prior to payment or acceptance of the 
documents. 

2. The seller’s obligations remain the 
same even though the C.I.F. term is 
“used only in connection with the stated 
price and destination”. 


3. The insurance stipulated by the 
C.I1.F. term is for the buyer’s benefit, to 
protect him against the risk of loss or 
damage to the goods in transit. A clause 
in a C.I.F. contract “insurance—for the 
account of sellers’ should be viewed in 
its ordinary mercantile meaning that the 
sellers must pay for the insurance and 
not that it is intended to run to the sell- 
er’s benefit. 


4. A bill of lading covering the entire 
transportation from the port of shipment 
is explicitly required but the provision on 
this point must be read in the light of 
its reason to assure the buyer of as full 
protection as the conditions of shipment 
reasonably permit, remembering always 
that this type of contract is designed to 
move the goods in the channels com- 
mercially available. To enable the buyer 
to deal with the goods while they are 
afloat the bill of lading must be one that 
covers only the quantity of goods called 
for by the contract. The buyer is not re- 


quired to accept his part of the goods 
without a bill of lading because the latter 
covers a larger quantity, nor is he re- 
quired to accept a bill of lading for the 
whole quantity under a stipulation to hold 
the excess for the owner. Although the 
buyer is not compelled to accept either 
goods or documents under such circum- 
stances he may of course claim his rights 
in any goods which have been identified 
to his contract. 

5. The seller is given the option of 
paying or providing for the payment of 
freight. He has no option to ship “freight 
collect” unless the agreement so provides. 
The rule of the common law that the 
buyer need not pay the freight if the 
goods do not arrive is preserved. 

Unless the shipment has been sent 
“freight collect” the buyer is entitled to 
receive documentary evidence that he is 
not obligated to pay the freight; the seller 
is therefore required to obtain a receipt 
“showing that the freight has been paid 
or provided for.” The usual notation in 


- the appropriate space on the bill of lad- 


ing that the freight has been prepaid is 
a sufficient receipt, as at common law. 
The phrase “provided for” is intended to 
cover the frequent situation in which the 
carrier extends credit to a shipper for the 
freight on successive shipments and re- 
ceives periodical payments of the accrued 
freight charges from him. 


6. The requirement that unless other- 
wise agreed the seller must procure in- 
surance “of a kind and on terms then 
current at the port for shipment in the 
usual amount, in the currency of the con- 
tract, sufficiently shown to cover the same 
goods covered by the bill of lading”, ap- 
plies to both marine and war risk insur- 
ance. As applied to marine insurance, it 
means such insurance as is usual or cus- 
tomary at the port for shipment with ref- 
erence to the particular kind of goods in- 
volved, the character and equipment of 
the vessel, the route of the voyage, the 
port of destination and any other con- 
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siderations that affect the risk. It is the 
substantial equivalent of the ordinary in- 
surance in the particular trade and on 
the particular voyage and is subject to 
agreed specifications of type or extent of 
coverage. The language does not mean 
that the insurance must be adequate to 
cover all risks to which the goods may 
be subject in transit. There are some 
types of loss or damage that are not 
covered by the usual marine insurance 
and are excepted in bills of lading or in 
applicable statutes from the causes of loss 
or damage for which the carrier or the 
vessel is liable. Such risks must be borne 
by the buyer under this Article. 

Insurance secured in compliance with 
a C.I.F. term must cover the entire trans- 
portation of the goods to the named 
destination. 


7. An additional obligation is imposed 
upon the seller in requiring him to pro- 
cure customary war risk insurance at the 
buyer’s expense. This changes the com- 
mon law on the point. The seller is not 
required to assume the risk of including 
in the C.I.F. price the cost of such in- 
surance, since it often fluctuates rapidly, 
but is required to treat it simply as a 
necessary for the buyer’s account. What 
war risk insurance is “current” or usual 
turns on the standard forms of policy or 
rider in common use. 

8. The C.I.F. contract calls for insur- 
ance covering the value of the goods at 
the time and place of shipment and does 
not include any increase in market value 
during transit or any anticipated profit 
to the buyer on a sale by him. 


The contract contemplates that before 
the goods arrive at their destination 
they may be sold again and again on 
C.I.F. terms and that the original policy 
of insurance and bill of lading will run 
with the interest in the goods by being 
transferred to each successive buyer. A 
buyer who becomes the seller in such an 
intermediate contract for sale does not 
thereby, if his sub-buyer knows the cir- 
cumstances, undertake to insure the goods 
again at an increased price fixed in the 
new contract or to cover the increase 
in price by additional insurance, and his 
buyer may not reject the documents on 
the ground that the original policy does 
not cover such higher price. If such a 
sub-buyer desires additional insurance he 
must procure it for himself. 

Where the seller exercises an option 
to ship “freight collect” and to credit 
the buyer with the freight against the 
C.1.F. price, the insurance need not cover 
the freight since the freight is not at the 
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buyer’s risk. On the other hand, where 
the seller prepays the freight upon ship- 
ping under a bill of lading requiring pre- 
payment and providing that the freight 
shall be deemed earned and shall be re- 
tained by the carrier “ship and/or cargo 
lost or not lost,” or using words of sim- 
ilar import, he must procure insurance 
that will cover the freight, because not- 
withstanding that the goods are lost in 
transit the buyer is bound to pay the 
freight as part of the C.I.F. price and 
will be unable to recover it back from 
the carrier. 


9. Insurance “for the account of whom 
it may concern” is usual and sufficient. 
However, for a valid tender the policy of 
insurance must be one which can be dis- 
posed of together with the bill of lading 
and so must be “sufficiently shown to 
cover the same goods covered by the bill 
of lading.” It must cover separately the 
quantity of goods called for by the buy- 
er’s contract and not merely insure his 
goods as part of a larger quantity in 
which others are interested, a case pro- 
vided for in American mercantile practice 
by the use of negotiable certificates of 
insurance which are expressly authorized 
by this section. By usage these certifi- 
cates are treated as the equivalent of sep- 
arate policies and are good tender under 
C.1.F. contracts. The term “certificate of 
insurance”, however, does not of itself 
include certificates or “cover notes” is- 
sued by the insurance broker and stating 
that the goods are covered by a policy. 
Their sufficiency as substitutes for policies 
will depend upon proof of an established 
usage or course of dealing. The present 
section rejects the English rule that not 
only brokers’ certificates and “cover 
notes” but also certain forms of American 
insurance certificates are not the equiva- 
lent of policies and are not good tender 
Winders ame. leba contract. 

The seller’s failure to tender a proper 
insurance document is waived if the 
buyer refuses to make payment on other 
and untenable grounds at a time when 
proper insurance could have been ob- 
tained and te ndered by the seller if 
timely objection had been made. Even a 
failure to insure on shipment may be 
cured by seasonable tender of a policy 
retroactive in effect; e. g., one insuring 
the goods “lost or not lost.” The pro- 
visions of this Article on cure of im- 
proper tender and on waiver of buyer’s 
objections by silence are applicable to 
insurance tenders under a C.I.F. term. 
Where there is no waiver by the buyer 
as described above, however, the fact 
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that the goods arrive safely does not cure 
the seller’s breach of his obligations to 
insure them and tender to the buyer a 
proper insurance document. 


10. The seller’s invoice of the goods 
shipped under a C.I.F. contract is re- 
garded as a usual and necessary docu- 
ment upon which reliance may properly 
be placed. It is the document which evi- 
dences points of description, quality and 
the like which do not readily appear in 
other documents. This Article rejects 
those statements to the effect that the 
invoice is a usual but not a necessary 
document under a C.I.F. term. 


11. The buyer needs all of the docu- 
ments required under a C.I.F. contract, 
in due form and with necessary endorse- 
ments, so that before the goods arrive 
he may deal with them by negotiating 
the documents or may obtain prompt pos- 
session of the goods after their arrival. 
If the goods are lost or damaged in tran- 
sit the documents are necessary to enable 
him promptly to assert his remedy against 
the carrier or insurer. The seller is there- 
fore obligated to do what is mercantilely 
reasonable in the circumstances and 
should make every reasonable exertion 
to send forward the documents as soon 
as possible after the shipment. The re- 
quirement that the documents be for- 
warded with “commercial promptness” 
expresses a more urgent need for action 
than that suggested by the phrase “rea- 
sonable time”. 


12. Under a C.I.F. contract the buyer, 
as under the common law, must pay the 
price upon tender of the required docu- 
ments without first inspecting the goods, 
but his payment in these circumstances 
does not constitute an acceptance of the 
goods nor does it impair his right of 
subsequent inspection or his options and 
remedies in the case of improper delivery. 
All remedies and rights for the seller’s 
breach are reserved to him. The buyer 
must pay before inspection and assert his 
remedy against the seller afterward un- 
less the nonconformity of the goods 
amounts to a real failure of considera- 
tion, since the purpose of choosing this 
form of contract is to give the seller 
protection against the buyer’s unjustifiable 
rejection of the goods at a distant port 
of destination which would necessitate 
taking possession of the goods and suing 
the buyer there. 

13. A valid C.I.F. contract may be 
made which requires part of the trans- 
portation to be made on land and part 
on the sea, as where the goods are to 
be brought by rail from an inland point 
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to a seaport and thence transported by 
vessel to the named destination under a 
“through” or combination bill of lading 
issued by the railroad company. In such 
a case shipment by rail from the inland 
point within the contract period is a 
timely shipment notwithstanding that the 
loading of the goods on the vessel is de- 
layed by causes beyond the seller’s con- 
trol. 


14. Although subsection (2) stating the 
legal effects of the C.I.F. term is an “un- 
less otherwise agreed” provision, the ex- 
press language used in an agreement is 
frequently a precautionary, fuller state- 
ment of the normal C.I.F. terms and 
hence not intended as a departure or 
variation from them. Moreover, the dom- 
inant outlines of the C.I.F. term are so 
well understood commercially that any 
variation should, whenever reasonably pos- 
sible, be read as falling within those dom- 
inant outlines rather than as destroying 
the whole meaning of a term which essen- 
tially indicates a contract for proper ship- 
ment rather than one for delivery at desti- 
nation. Particularly careful consideration 
is necessary before a printed form or 
clause is construed to mean agreement 
otherwise and where a C.I.F. contract is 
prepared on a printed form designed for 
some other type of contract, the C.I.F. 
terms must prevail over printed clauses 
repugnant to them. 


15. Under subsection (4) the fact 
that the seller knows at the time of the 
tender of the documents that the goods 
have been lost in transit does not affect 
his rights if he has_ performed his 
contractual obligations. Similarly, the 
seller cannot perform under a C.I.F. term 
by purchasing and tendering landed 
goods. 


16. Under the C. & F. term, as under 
the C.I.F. term, title and risk of loss are 
intended to pass to the buyer on ship- 
ment. A stipulation in a C. & F. contract 
that the seller shall effect insurance on 
the goods and charge the buyer with the 
premium (in effect that he shall act as 
the buyer’s agent for that purpose) is 
entirely in keeping with the pattern. On 
the other hand, it often happens that the 
buyer is in a more advantageous posi- 
tion than the seller to effect insurance 
on the goods or that he has in force an 
“open” or “floating” policy covering all 
shipments made by him or to him, in 
either of which events the C. & F. term 
is adequate without mention of insurance. 

17. It is to be remembered that in a 
French contract the term “C.A.F.” does 
not mean “Cost and Freight” but has 
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exactly the same meaning as the term 
“C.LF.” since it is merely the French 
equivalent of that term. The “A” does 
not stand for “and” but for “assurance” 
which means insurance. 

Cross references: 

Point 4: Section 2—323. 

Point 6: Section 2—509(1) (a). 

Point 9: Sections 2—508 and 2—605(1) 
(a): 
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Point 12: Sections 2—321(3), 2—512 
and 2—513(3) and Article 5. 

Definitional cross references: 

“Bill of lading”. Section 1—201. 


“Buyer”. Section 2—103. 
“Contract”. Section 1—201. 
“Goods”. Section 2—105. 


“Rights”. Section 1—201. 
“Seller”. Section 2—103. 
“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


No North Carolina cases or statutes 
were found dealing with C.I.F. or C. & F. 
terms in sales contracts. This provision 
codifies for the most part case law de- 


§ 25-2-321. C.F. or C. & F.: “Net landed weights” ; 


veloped over the country concerning the 
C.I.F. contract. See Official Comment. See 
Vold, Sales 199 et seq. (2d ed.). 

This is entirely new material. 


“payment on 


arrival’; warranty of condition on arrival.—Under a contract containing a 
term C.F. or, C&-b. 

(1) Where the price is based on or is to be adjusted according to “net landed 
weights,” “delivered weights,” “out turn” quantity or quality or the like, unless 
otherwise agreed the seller must reasonably estimate the price. The payment due 
on tender of the documents called for by the contract is the amount so estimated, 
but after final adjustment of the price a settlement must be made with commercial 
promptness. 

(2) An agreement described in subsection (1) or any warranty of quality or 
condition of the goods on arrival places upon the seller the risk of ordinary deteri- 
oration, shrinkage and the like in transportation but has no effect on the place or 
time of identification to the contract for sale or delivery or on the passing of the 
risk of loss. 

(3) Unless otherwise agreed where the contract provides for payment on or 
after arrival of the goods the seller must before payment allow such preliminary 
inspection as is feasible; but if the goods are lost delivery of the documents and 
payment are due when the goods should have arrived. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: payment under the C.I.F. contract and is 
None. not to be confused with the “no arrival, 
Purposes: no sale” contract. If the goods are lost, 


This section deals with two variations 
of the C.I.F. contract which have evolved 
in mercantile practice but are entirely con- 
sistent with the basic C.1.F. pattern. Sub- 
sections (1) and (2), which provide for 
a shift to the seller of the risk of quality 
and weight deterioration during shipment, 
are designed to conform the law to the 
best mercantile practice and usage with- 
out changing the legal consequences of 
mevC Le aoraG. a Fa term. a3-, to. the 
passing of marine risks to the buyer at 
the point of shipment. Subsection (3) 
provides that where under the contract 
documents are to be presented for pay- 
ment after arrival of the goods, this 
amounts merely to a postponement of the 


delivery of the documents and payment 
against them are due when the goods 
should have arrived. The clause for pay- 
ment on or after arrival is not to be 
construed as such a condition precedent 
to payment that if the goods are lost in 
transit the buyer need never pay and the 
seller must bear the loss. 

Cross reference: 

Section 2—324. 

Definitional cross references: 

“Agreement”. Section 1—201. 

“Contract”. Section 1—201. 

“Delivery”. Section 1—201. 

“Goods”. Section 2—105. 

“Seller”. Section 2—103. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


As previously stated, there were no 
C.I.F. or C. & F. cases or statutes in 
North Carolina. 


This is entirely new material. 


137 


§ 25-2-322 Cu. 25. UniForm CoMMERCIAL CopE § 25-2-323 

§ 25-2-322. Delivery ‘‘ex-ship.’’—(1) Unless otherwise agreed a term for 
delivery of goods “ex-ship” (which means from the carrying vessel) or in equiv- 
alent language is not restricted to a particular ship and requires delivery from a 
ship which has reached a place at the named port of destination where goods of the 
kind are usually discharged. 

(2) Under such a term unless otherwise agreed 

(a) the seller must discharge all liens arising out of the carriage and furnish the 
buyer with a direction which puts the carrier under a duty to deliver the goods; 
and 

(b) the risk of loss does not pass to the buyer until the goods leave the ship’s 
tackle or are otherwise properly unloaded. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. The delivery term, “ex ship”. as be- 
tween seller and buyer, is the reverse of 
the f.a.s. term covered. 

2. Delivery need not be made from any 
Particular vessel] under a clause calling 
for delivery “ex ship”, even though a 
vessel on which shipment is to be made 
originally is named in the contract, unless 
the agreement by appropriate language, 
restricts the clause to delivery from a 
named vessel. 

3. The appropriate place and manner of 
unloading at the port of destination depend 
upon the nature of the goods and the fa- 
cilities and usages of the port. 

4. A contract fixing a price “ex ship” 


with payment “cash against documents” 
calls only for such documents as are ap- 
propriate to the contract. Tender of a 
delivery order and of a receipt for the 
freight after the arrival of the carrying 
vessel is adequate. The seller is not re- 
quired to tender a bill of lading as a docu- 
ment of title nor is he required to insure 
the goods for the buyer’s benefit, as the 
goods are not at the buyer’s risk during 
the voyage. 

Cross reference: 

Point 1: Section 2—319(2). 

Definitiona] cross references: 

“Buyer”. Section 2—103. 

“Goods”. Section 2—105. 

“Seller”. Section 2—103. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


There were no cases or statutes dealing 
with “ex-ship” provisions found in North 
Carolina. This provision is somewhat the 
overseas shipment parallel to the “F.O.B. 
destination” contract on an overland ship- 
ment wherein the risk remains with the 
seller until they reach their destination. 
Compare Peed vy. Burleson’s, Inc., 244 
N.C. 437, 94 S.H.2d 351 (1956). See GS 
25-2-319. The difference, however, is that 


this provision shifts the risk and expenses 
to the buyer at the unloading from the 
vessel, while in the F.O.B. contract the 
risk normally passes upon tender of the 
goods at the destination even though they 


‘may still be in the possession of the carrier. 


This section is entirely new and has no 
statutory or decisional parallel in prior 
North Carolina law. 


§ 25-2-323. Form of bill of lading required in overseas shipment; 


‘“‘overseas.’’—(1) Where the contract contemplates overseas shipment and con- 
tains a term C.I.F. or C. & F. or F.O.B. vessel, the seller unless otherwise agreed 
must obtain a negotiable bill of lading stating that the goods have been loaded on 
board or, in the case of a term C.I.F. or C. & F., received for shipment. 

(2) Where in a case within subsection (1) a bill of lading has been issued in a 
set of parts, unless otherwise agreed if the documents are not to be sent from abroad 
the buyer may demand tender of the full set ; otherwise only one part of the bill of 
lading need be tendered. Even if the agreement expressly requires a full set 

(a) due tender of a single part is acceptable within the provisions of this article 
on cure of improper delivery (subsection (1) of § 25-2-508); and 

(b) even though the full set is demanded, if the documents are sent from abroad 
the person tendering an incomplete set may nevertheless require payment upon fur- 
nishing an indemnity which the buyer in good faith deems adequate. 


(3) A shipment by water or by air or a contract contemplating such shipment is 
“overseas” insofar as by usage of trade or agreement it is subject to the commer- 
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cial, financing or shipping practices characteristic of international deep water com- 


merce. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Subsection (1) follows the “American” 
rule that a regular bill of lading indicating 
delivery of the goods at the dock for ship- 
ment is sufficient, except under a term 
“F.O.B. vessel.” See Section 2—319 and 
comment thereto. 

2. Subsection (2) deals with the problem 
of bills of lading covering deep water 
shipments, issued not as a single bill of 
lading but in a set of parts, each part re- 
ferring to the other parts and the entire 
set constituting in commercial practice 
and at law a single bill of lading. Com- 
mercial practice in international commerce 
is to accept and pay against presentation of 
the first part of a set if the part is sent 
from overseas even though the contract 
of the buyer requires presentation of a 
full set of bills of lading provided adequate 
indemnity for the missing parts is forth- 
coming. 

This subsection codifies that practice as 
between buyer and seller. Article 5 (Sec- 


tion 5—113) authorizes banks presenting 
drafts under letters of credit to give in- 
demnities against the missing parts, and 
this subsection means that the buyer must 
accept and act on such indemnities if he 
in good faith deems them adequate. But 
neither this subsection nor Article 5 de- 
cides whether a bank which has issued a 
letter of credit is similarly bound. The is- 
suing bank’s obligation under a letter of 
credit is independent and depends on its 
own terms. See Article 5. 

Cross references: 

Sections 2—508(2), 5—113. 

Definitional cross references: 

“Bill of lading’. Section 1—201. 

“Buyer” Section 2—-103. 

“Contract”. Section 1—201. 

“Delivery” Section 1—201. 

“Financing agency”. Section 2—104. 

“Person” Section 1—201. 

Seller”. Section 2—103. 

“Send”. Section 1—201. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


There is neither decisional nor case law 


bearing upon the subject matter of this 


section. This section is entirely new in 
North Carolina law. 


§ 25-2-324. “No arrival, no sale’ term.—Under a term “no arrival, no 
sale” or terms of like meaning, unless otherwise agreed, 

(a) the seller must properly ship conforming goods and if they arrive by any 
means he must tender them on arrival but he assumes no obligation that the goods 
will arrive unless he has caused the non-arrival; and 

(b) where without fault of the seller the goods are in part lost or have so deteri- 
orated as no longer to conform to the contract or arrive after the contract time, 
the buyer may proceed as if there had been casualty to identified goods (§ 25-2- 


673 72-01965;"c)*700, ish 1%) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. The “no arrival, no sale” term in a 
“destination” overseas contract leaves risk 
of loss on the seller out gives him an ex- 
emption from liability for mnon-delivery. 
Both the nature of the case and the duty 
of good faith require that the seller must 
not interfere with the arrival of the goods 
in any way. If the circumstances impose 
upon him the responsibility for making or 
arranging the shipment, he must have a 
shipment made despite the exemption 
clause. Further, the shipment made must 
be a conforming one, for the exemption 
under a “no arrival, no sale” term applies 
only to the hazards of transportation and 


the goods must be proper in all other 
respects. 

The reason of this section is that where 
the seller is reselling goods bought by 
him as shipped by another and this fact 
is knuwn to the buyer, so that the seller 
is not under any obligation to make the 
shipment himself, the seller is entitled 
under the “no arrival, no sale’ clause to 
exemption from payment of damages for 
non-delivery if the goods do not arrive 
or if the goods which actually arrive are 
non-conforming. This does not extend to 
sellers who arrange shipment by their own 
agents, in which case the clause is limited 
to casualty due to marine hazards. But 
sellers who make known that they are 
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contracting only with respect to what will 
be delivered to them by parties over 
whom they assume no control are entitled 
to the full quantum of the exemption. 

2. The provisions of this Article on 
identification must be read together with 
the present section in order to bring the 
exemption into application. Until there is 
some designation of the goods in a partic- 
ular shipment or on a particular ship as 
being those to which the contract refers 
there can be no application of an exemp- 
tion for their non-arrival. 

3. The seller’s duty to tender the agreed 
or declared goods if they do arrive is not 
impaired because of their delay in arrival 
or by their arrival after transshipment. 

4. The phrase “to arrive” is often em- 
ployed in the same sense as “no arrival, 
no sale” and may then be given the same 
effect. But a “to arrive’ term, added to 
a C.LES on. Ga ee Eecontractasdoesmnot 
have the full meaning given by this sec- 
tion to “no arrival, no sale”. Such a “to 
arrive” term is usually intended to operate 
only to the extent that the risks are not 
covered by the agreed insurance and the 
loss or casualty is due to such uncovered 
hazards. In some instances the “to arrive” 
term may be regarded as a time of pay- 
ment term, or, in the case of the reselling 
seller discussed in point 1 above, as negat- 


CoMMERCIAL CODE 


§ 25-2-325 


ing responsibility for conformity of the 
goods, if they arrive, to any description 
which was based on his good faith belief 
of the quality. Whether this is the inten- 
tion of the parties is a question of fact 
based on all the circumstances surrounding 
the resale and in case of ambiguity the 
rules of Sections 2—316 and 2—317 apply 
to preclude dishonor. 

5. Paragraph (b) applies where goods 
arrive impaired by damage or partial loss 
during transportation and makes the policy 
of this Article on casualty to identified 
goods applicable to such a situation. For 
the term cannot be regarded as intending 
to give the seller an unforeseen profit 
through casualty; it is intended only to 
protect him from loss due to causes be- 
yond his control. 

Cross references: 

Point 1: Section 1—203. 

Point 2: Section 2—-501(a) and (c). 

Point 5: Section 2—613. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Conforming”. Section 2—106. 

“Contract”. Section 1—201. 

“Fault” Section 1—201. 

“Goods”. Section 2—105. 

“Sale”. Section 2—106. 

“Seller” Section 2—103. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


There is no North Carolina authority on 
the subject matter of this section. It al- 
locates risks in regard to shipments where 
seller bears risk of loss during shipment, 
but negates any liability to buyer where 


shipment does not arrive and seller is not 
responsible for its failure to arrive. 

This is entirely new to North Carolina 
law. 


§ 25-2-325. ‘“‘Letter of credit’ term; ‘‘confirmed credit.’’—(1) Fail- 
ure of the buyer seasonably to furnish an agreed letter of credit is a breach of the 


contract for sale. 


(2) The delivery to seller of a proper letter of credit suspends the buyer’s obli- 
gation to pay. If the letter of credit is dishonored, the seller may on seasonable no- 
tification to the buyer require payment directly from him. 

(3) Unless otherwise agreed the term “letter of credit” or “banker’s credit” in 
a contract for sale means an irrevocable credit issued by a financing agency of 
good repute and, where the shipment is overseas, of good international repute. 
The term “confirmed credit” means that the credit must also carry the direct ob- 
ligation of such an agency which does business in the seller’s financial market. 


M1969. G7 /00.-s.-1L2) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: To express the established 
commercial and banking understanding as 
to the meaning and effects of terms calling 
for “letters of credit” or “confirmed cred- 
itz: 

1. Subsection (2) follows the general 
policy of this Article and Article 3 (Sec- 


tion 3—802) on conditional payment, under 
which payment by check or other short- 
term instrument is not ordinarily final as 
between the parties if the recipient duly 
presents the instrument and honor is re- 
fused. Thus the furnishing of a letter of 
credit does not substitute the financing 
agency’s obligation for the buyer’s, but 
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the obligation of two banks both local to 
the seller. 

Cross references: 

Sections 2—403, 2—511(3) and 3—802 
and Article 5. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Contract for sale”. Section 2—106. 

“Draft” Section 3—104. 

“Financing agency”. Section 2—104. 

“Notifies” Section 1—201. 

“Overseas”. Section 2—323. 

“Purchaser”. Section 1—201. 

“Seasonably”. Section 1—204. 

“Seller”. Section 2—103. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


North Carolina has no prior statutory 
or decisional law on the matters covered 
by this section. This section, as other sec- 
tions starting with GS 25-2-319, continues 


the seller must first give the buyer rea- 
sonable notice of his intention to demand 
direct payment from him. 

2. Subsection (3) requires that the cred- 
it be irrevocable and be a prime credit as 
determined by the standing of the issuer. 
It is not necessary, unless otherwise 
agreed, that the credit be a negotiation 
credit; the seller can finance himself by 
an assigument of the proceeds under Sec- 
tion 5—116(2). 

3. The definition of “confirmed credit” 
is drawn on the supposition that the cred- 
it is issued by a bank which is not doing 
direct business in the seller’s financial 
market; there is no intention to require 


to define and fix the meanings of numerous 
commercial terms and abbreviations. 

This section is new to North Carolina 
law. 


§ 25-2-326. Sale on approval and sale or return; consignment sales 
and rights of creditors.—(1) Unless otherwise agreed, if delivered goods may 
be returned by the buyer even though they conform to the contract, the transaction 
is 

(a) a “sale on approval” if the goods are delivered primarily for use, and 

(b) a “sale or return” if the goods are delivered primarily for resale. 

(2) Except as provided in subsection (3), goods held on approval are not sub- 
ject to the claims of the buyer’s creditors until acceptance; goods held on sale or 
return are subject to such claims while in the buyer’s possession. 

(3) Where goods are delivered to a person for sale and such person maintains a 
place of business at which he deals in goods of the kind involved, under a name 
other than the name of the person making delivery, then with respect to claims of 
creditors of the person conducting the business the goods are deemed to be on sale 
or return. The provisions of this subsection are applicable even though an agree- 
ment purports to reserve title to the person making delivery until payment or re- 
sale or uses such words as “on consignment” or ‘‘on memorandum.” However, this 
subsection is not applicable if the person making delivery 

(a) complies with an applicable law providing for a consignor’s interest or the 
like to be evidenced by a sign, or 

(b) establishes that the person conducting the business is generally known by his 
creditors to be substantially engaged in selling the goods of others, or 

(c) complies with the filing provisions of the article on secured transactions 
(article 9). 


(4) Any “or return” term of a contract for sale is to be treated as a separate 
contract for sale within the statute of frauds section of this article (§ 25-2-201) 
and as contradicting the sale aspect of the contract within the provisions of this ar- 
ticle on parol or extrinsic evidence (§ 25-2-202). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform stautory provision: Sec- 
tion 19(3), Uniform Sales Act. 

Changes: Completely rewritten in this 
and the succeeding section. 

Purposes of changes: To make it clear 
that: 


actions with which they have frequently 
been confused. The type of “sale on ap- 
proval,” “on trial” or “on satisfaction” 
dealt with involves a contract under 
which the seller undertakes a particular 
business risk to satisfy his prospective 


1. A “sale on approval” or “sale or re- 
turn” is distinct from other types of trans- 


buyer with the appearance or performance 
of the goods in question. The goods are 
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delivered to the proposed purchaser but 
they remain the property of the seller 
until the buyer accepts them. The price 
has already been agreed. The buyer’s will- 
ingness to receive and test the goods is 
the consideration for the seller’s engage- 
ment to deliver and sell. The type of “sale 
or return” involved herein is a sale to a 
merchant whose unwiilingness to buy is 
overcome only by the seller’s- engagement 
te take back the goods (or any commer- 
cial unit of goods) in lieu of payment if 
they fail to be resold. These two trans- 
actions are so strongly delineated in prac- 
tice and in genera! understanding that ev- 
ery presumption runs against a delivery 
to a consumer being a “sale or return” 
and against a delivery to a merchant for 
resale being a “sale on approval.” 

The right to return the goods for failure 
to conform to the contract does not make 
the transaction a “sale on approval” or 
“sale or return” and has nothing to do 
with this and the following section. The 
present section is not concerned with 
remedies for breach of contract. It deals 
instead with a power given by the con- 
tract to turn back the goods even though 
they are wholly as warranted. 

This section nevertheless fre-supposes 
that a contract for sale is contemplated by 
the parties although that contract may be 
of the peculiar character here described. 

Where the buyer’s obligation as a buyer 
is conditioned not on his personal approval 
but on the article’s passing a descrihed ob- 
jective test, the risk of loss by casualty 
pending the test is properly the selier’s 
and proper return is at his expense. On 
the point of “satisfaction” as meaning 
“reasonable satisfaction” where an indus- 
trial machine is involved, this Article 
takes no position. 


2. Pursuant to the general policies of 
this Act which require good faith not only 
between the parties to the sales contract, 
but as against interested third parties, sub- 
section (3) resolves all reasonable doubts 
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as to the nature of the transaction in 
favor of the general creditors of the buyer. 
As against such creditors words such as 
“on consignment” or “on memorandum”, 
with or without words of reservation of 
title in the seller, are disregarded when 
the buyer has a place of business at which 
he deals in goods of the kind involved. A 
necessary exception is made where the 
buyer is known to be engaged primarily 
in selling the goods of others or is selling 
under a televant sign law, or the seller 
complies with the filing provisions of Ar- 
ticle 9 as if his interest were a security 
interest. However, there is no intent in 
this section to narrow the protection af- 
forded to third parties in any jurisdiction 
which has a selling Factors Act. The pur- 
pose of the exception is merely to limit 
the effect of the present subsection itself, 
in the absence of any such Factors Act, 
to cases in which creditors of the buyer 
may reasonably be deemed to have been 
misled by the secret reservation. 

3. Subsection (4) resolves a conflict in 
the pre-existing case law by recognition 
that an “or return” provision is so defi- 
nitely at odds with any ordinary con- 
tract for sale of goods that where written 
agreements are involved it must be con- 
tained in a written memorandum. The “or 
return” aspect of a sales contract must be 
treated as a separate contract under the 
Statute of Frauds section and as contra- 
dicting the sale insofar as questions of 
parole or extrinsic evidence are concerned. 


Cross references: 

Point 2: Article 9. 

Point 3: Sections 2—201 and 2—202. 
‘Definitional Cross References: 
“Between merchants”. Section 2—104. 
“Buyer”. Section 2-103. 

“Conform”. Section 2—106. 
“Contract for sale’ Section 2—106. 
“Creditor”. Section 1—201. 

“Goods”. Section 2—105. 

“Sale”. Section 2—106. 

“Seller” Section 2—103. 


NORTH CAROLINA COMMENT 


Subsections (1) (a) and (2) define and 
state the effect of a “sale on approval.” 
There is no real change in prior North 
Carolina law. See United State v. One 1955 
Model Ford, 157 F. Supp. 798 (E.D.N.C. 
1957); Glascock v. Hazell, 109 N.C. 145, 
13 S.E. 789 (1891), that in a sale on ap- 
proval where goods are subject to approval 
by the vendee, title does not vest in the 
vendee until such approval is manifested. 
This, of course, would determine the rights 
of creditors, risk of loss, etc., in North Caro- 
lina, 


There are apparently no “sale or return” 
cases in North Carolina which treat the 
exact subject matter of these subsections, 
but subsections (1) (b) and (2) relating 
to “sale or return” contracts are in ac- 
cord with the general understanding of the 
consequences of this type contract. (Title 
passes immediately upon delivery to the 
buyer subject to the buyer’s right, a con- 
dition subsequent, to return the item to 
the seller and to revest the title in the 
seller. The ordinary incidents of ownership 
are in the buyer until the buyer’s option 
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to return is exercised. This would include 
the risk of loss, rights of creditors, etc.) 
See Vold, Sales 382-3 (2d ed.). Compare 
Fountain v. Jones, 181 N.C. 27, 106 S.E. 26 
(1921). These subsections more clearly de- 
fine the terms “sale on approval” and 
“sale or return’ and their consequences 
in North Carolina but there is no real 
change in prior law. 

Subsection (3) provides that where a 
person has a place of business at which he 
deals in goods of the kind received for 
sale under a name other than that of the 
person making delivery, words such as “on 
consignment” purporting to reserve title 
until payment will not prevent a trans- 
action from being a sale or return, thus 
subjecting the goods to levy by the credi- 
tors of the person receiving delivery. Thus, 
possible doubts as to the nature of the 
transaction are resolved in favor of credi- 
tors of the person receiving delivery. The 
possibility of using a form of bailment to 
conceal what is essentially a sale is re- 
duced. Provisions are made whereby the 
seller-consignor can protect himself by 
following specified procedures. 
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Subsection (3) is entirely new in North 
Carolina law. 

Subsection (4) states, in effect, that any 
“or return” provision is so definitely at 
odds with any ordinary contract for the 
sale of goods that where written agree- 
ments are involved the “or return’ provi- 
sion must be contained in a _ written 
memorandum. It contradicts the ‘‘sale” 
aspect of the contract within the parol evi- 
dence rule. While North Carolina did not 
have the statute of frauds as to contracts 
for the sale of personal property, it did 
have the parol evidence rule. Subsection 
(4) accords with the case of Shoop Family 
Medicine Co. v. Davenport, 163 N.C. 294, 
79 S.E. 602 (1913) and Shoop Medicine Co. 
v. J. A. Mizell & Co., 148 N.C. 384, 62 S.E. 
511 (1908). Where there is a written con- 
tract of sale the buyer may not introduce 
parol agreement allowing return of the 
article purchased not contained in the 
written agreement. The UCC provision 
accords in result with prior North Carolina 
law. 


§ 25-2-327. Special incidents of sale on approval and sale or return. 
—(1) Under a sale on approval unless otherwise agreed 

(a) although the goods are identified to the contract the risk of loss and the title 
do not pass to the buyer until acceptance ; and 

(b) use of the goods consistent with the purpose of trial is not acceptance but 
failure seasonably to notify the seller of election to return the goods is acceptance, 
and if the goods conform to the contract acceptance of any part is acceptance of the 


whole ; and 


(c) after due notification of election to return, the return is at the seller’s risk 
and expense but a merchant buyer must follow any reasonable instructions. 

(2) Under a sale or return unless otherwise agreed 

(a) the option to return extends to the whole or any commercial] unit of the 
goods while in substantially their original condition, but must be exercised season- 


ably ; and 


(b) the return is at the buyer’s risk and expense. (1965, c. 700, s. 1.) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 19(3), Uniform Sales Act. 

Changes: Completely rewritten in pre- 
ceding and this section. 

Purposes of changes: To make it clear 
that: 

1. In the case of a sale on approval: 

If all ot the goods involved conform to 
the contract, the buyer’s acceptance of 
part of the goods constitutes acceptance of 
the whole. Acceptance of part falls out- 
side the normal intent of the parties in 
the “on approval” situation and the policy 
of this Article allowing partial acceptance 
of a defective delivery has no application 
here. A case where a buyer takes home 


two dresses to select one commonly in- 
volves two distinct contracts; if not, it is 
covered by the words “unless otherwise 
agreed”. 

2. In the case of a sale or return, the 
return of any unsold unit merely because 
it is unsold is the normal intent of the 
“sale or return” provision, and therefore 
the right to return for this reason alone is 
independent of any other action under the 
contract which would turn on wholly dif- 
ferent considerations. On the other hand, 
where the return of goods is for breach, 
including return of items resold by the 
buyer and returned by the ultimate pur- 
chasers because of defects, the return 
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procedure is governed not by the present 
section but by the provisions on the effects 
and revocation of acceptance. 

3. In the case of a sale on approval the 
risk rests on the seller until acceptance 
of the goods by the buyer, while in a 
sale or return the risk remains through- 
out on the buyer. 

4. Notice of election to return given by 
the buyer in a sale on approval] is suff- 
cient to relieve him of any further liability. 
Actual return by the buyer to the seller is 
required in the case of a sale or return 
contract. What constitutes due “giving” 
of notice, as required in “on approval’ 
sales, is governed by the provisions on 
good faith and notice. “Seasonable” is 
used here as defined in Section 1—204. 
Nevertheless, the provisions vf both this 
Article and of the contract on this point 
must be read with commercial reason and 
with full attention to good faith. 
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Cross references: 


Point 1: Sections 2—501, 2—601 and 
2—603. 

Point 2: Sections 2—607 and 2—608. 

Point 4: Sections 1--201 and 1—204. 


Definitional cross references: 


“Agreed”. Section 1—201. 
“Buyer”. Section 2—103. 
“Commercial unit”. Section 2—105. 
“Conform”. Section 2—106. 
“Contract”. Section 1—201. 
“Goods”. Section 2—105. 
“Merchant”. Section 2—104. 
“Notifies”. Section 1—201. 
“Notification”. Section 1—201. 
“Sale on approval”. Section 2—326. 
“Sale or return”. Section 2—326. 
“Seasonably”. Section 1—204. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) (a) accords with United 
States v. One 1955 Model Ford, 157 F. 
Supp. 798 (E.D.N.C. 1957) and Glascock 
v. Hazell, 109 N.C. 145, 13 S.E. 789 (1891). 

Subsection (1) (b) would seem to ac- 
cord with North Carolina cases that a 
right of inspection must be exercised with- 
in a reasonable time or the buyer will be- 
come owner and the right to reject is 
waived. Fountain v. Jones, 181 N.C. 27, 
106 S.E. 26 (1921). A use of the item pur- 
chased, however, which is consistent with 
purpose of trial is not acceptance. See 
Parker v. Fenwick, 138 N.C. 209, 50 S.E. 
627 (1905). 

Subsection (1) (c) has no statutory or 
decisional parallel in prior North Carolina 
law but seems reasonable as to what the 
law would probably have been in North 
Carolina as pieced together from previ- 


ously cited cases wherein title determines 
such crucial matters as the risk of loss 
and creditors’ rights. 

Subsection (2) (a) is in substantial ac- 
cord with prior North Carolina law. See 
Fountain v. Jones, 181 N.C. 27, 106 S.E. 
26 (1921). The addition of the provision for 
return of “any commercial unit of goods” 
is new to North Carolina law. 

Subsection (2) (b): There is no statu- 
tory or decisional parallel to subsection (2) 
(b) in prior North Carolina law, but since 
under such law title passed to a buyer on 
a “sale or return” contract, subject to 
being revested in the seller upon redeliv- 


ery, it would appear that until such rede- 


livery the expenses of redelivery and the 
risk of loss should be on the buyer. See 
again Fountain vy. Jones, 181 N.C. 27, 106 
SLY CUE PAD 


§ 25-2-328. Sale by auction.—(1) Ina sale by auction if goods are put 
up in lots each lot is the subject of a separate sale. 


(2) A sale by auction is complete when the auctioneer so announces by the fall 
of the hammer or in other customary manner. Where a bid is made while the ham- 
mer is falling in acceptance of a prior bid the auctioneer may in his discretion re- 
open the bidding or declare the goods sold under the bid on which the hammer was 
falling. 

(3) Such a sale is with reserve unless the goods are in explicit terms put up 
without reserve. In an auction with reserve the auctioneer may withdraw the goods 
at any time until he announces completion of the sale. In an auction without re- 
serve, after the auctioneer calls for bids on an article or lot, that article or lot cannot 
be withdrawn unless no bid is made within a reasonable time. In either case a bid- 
der may retract his bid until the auctioneer’s announcement of completion of the 
sale, but a bidder’s retraction does not revive any previous bid. 

(4) If the auctioneer knowingly receives a bid on the seller’s behalf or the seller 
makes or procures such a bid, and notice has not been given that liberty for such 
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bidding is reserved, the buyer may at his option avoid the sale or take the goods at 
the price of the last good faith bid prior to the completion of the sale. This subsec- 
tion shall not apply to any bid at a forced sale. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 21, Uniform Sales Act. 

Changes: Completely rewritten. 

Purposes of changes: To make it clear 
that: 

1. The auctioneer may in his discretion 
either reopen the bidding or close the sale 
on the bid on which the hammer was fall- 
ing when a bid is made at that moment. 
The recognition of a bid of this kina by 
the auctioneer in his discretion does not 
mean a closing in favor of such a bidder, 
but only that the bid has been accepted 
as a continuation of the bidding. If recog- 
nized, such a bid discharges the bid on 
which the hammer was falling when it 
was made. 

2. An auction “with reserve” is.the nor- 
mal procedure. The crucial point, however, 
for determining the nature of an auction 
is the “putting up” of the gcods. This 
Article accepts the view that the goods 
may be withdrawn before they are actually 
“put up,’ regardless of whether the auc- 
tion is advertised as one without reserve, 
without liability on the part of the auction 
announcer to persons who are present. 


‘ 


This is subject to any peculiar facts which 
might bring the case within the “firm 
offer” principle of this Article, but an 
offer to persons generally would require 
unmistakable language in order to fall 
within that section. The prior announce- 
ment of the nature of the auction either 
as with reserve or without reserve will, 
however, enter as an “explicit term” in 
the “putting up” of the goods and conduct 
thereafter must be governed accordingly. 
The present section continues the prior 
rule permitting withdrawal of bids in 
auctions both with and without reserve; 
and the rule is made explicit that the 
retraction of a bid does not revive a prior 
bid. 

Cross reference: 

Point 2: Section 2—205. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Good faith” Section 1—201. 

“Goods”. Section 2—105. 

“Lot”. Section 2—105 

“Notice”. Section 1--201. 

“Sale” Section 2—106. 

“Seller”. Section 2—.03. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with the general 
understanding of the law of sales by auc- 
tion. It is practically a verbatim copy of 
§ 21 (1) of the Uniform Sales Act, which 
is generally thought of as a codification of 
the common law of sales in most particu- 
lars: 

Subsection (2): The first sentence of 
subsection (2) follows the Uniform Sales 
Act, § 21 (2), which is the general law as 
to when title passes in auction sales. Com- 
pare Love v. Harris, 156 N.C. 88, 72 S.E. 
828 (1911). There are apparently no cases 
in North Carolina relating to reopening 
bids when a bid is made while the hammer 
is falling. This is covered by the second 
sentence of subsection (2). 

Subsection (3): While no cases have 
been found in connection with the reserve 
rights of a seller at an auction which are 
covered by subsection (3), this provision 
accords with the Restatement, Contracts, 
§ 27 (1932), that a sale by auction is with 
reserve unless otherwise indicated, entitl- 
ing the seller to withdraw the goods at any 


1D N.C.—10 


time before the bid is accepted. It also ac- 
cords with the Uniform Sales Act, § 21 
(2). It is believed that this also accords 
with prior North Carolina law. 

Subsection (4) follows prior North Car- 
olina law in permitting a buyer to avoid 
an auction sale at which the seller or his 
agent bid. See Morehead vy. Hunt, 16 N.C. 
35 (1826); Woods v. Hall, 16 N.C. 411 
(1830); McDowell v. Simms, 41 N.C. 278 
(1849). That by-bidding may be permissible 
if notice is given to the vendee, see Mc- 
Dowell v. Simms, 41 N.C. 278 (1849). 
This section of the UCC adds, however, 
a provision not in the prior North Car- 
olina law that the buyer has the option of 
taking at the last bona fide bid made 
where by-bidding by the seller or his 
agent is present. Another innovation is 
that at forced sales unannounced bidding 
on behalf of the seller is permitted. 

For the most part this section of the 
UCC restates and amplifies generally ac- 
cepted rules relating to auction sales. There 
are few innovations. 
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PART 4. 
TITLE, CREDITORS AND Goop FAITH PURCHASERS. 


§ 25-2-401. Passing of title; reservation for security; limited ap- 
plication of this section.—E ach provision of this article with regard to the 
rights, obligations and remedies of the seller, the buyer, purchasers or other third 
parties applies irrespective of title to the goods except where the provision refers 
to such title. Insofar as situations are not covered by the other provisions of this 
article and matters concerning title become material the following rules apply: 

(1) Title to goods cannot pass under a contract for sale prior to their identifica- 
tion to the contract (§ 25-2-501), and unless otherwise explicitly agreed the buyer 
acquires by their identification a special property as limited by this chapter. Any 
retention or reservation by the seller of the title (property) in goods shipped or 
delivered to the buyer is limited in effect to a reservation of a security interest. 
Subject to these provisions and to the provisions of the article on secured trans- 
actions (article 9), title to goods passes from the seller to the buyer in any manner 
and on any conditions explicitly agreed on by the parties. 

(2) Unless otherwise explicitly agreed title passes to the buyer at the time and 
place at which the seller completes his performance with reference to the physical 
delivery of the goods, despite any reservation of a security interest and even 
though a document of title is to be delivered at a different time or place; and in 
particular and despite any reservation of a security interest by the bill of lading 

(a) if the contract requires or authorizes the seller to send the goods to the 
buyer but does not require him to deliver them at destination, title passes to the 
buyer at the time and place of shipment ; but 

(b) if the contract requires delivery at destination, title passes on tender there. 

(3) Unless otherwise explicitly agreed where delivery is to be made without 
moving the goods, 

(a) if the seller is to deliver a document of title, title passes at the time when 
and the place where he delivers such documents ; or 

(b) tf the goods are at the time of contracting already identified and no docu- 
ments are to be delivered, title passes at the time and place of contracting. 

(4) A rejection or other refusal by the buyer to receive or retain the goods, 
whether or not justified, or a justified revocation of acceptance revests title to the 
goods in the seller. Such revesting occurs by operation of law and is not a “sale.” 


C1965;ic. 700 Fok) 
OFFICIAL COMMENT 
Prior uniform statutory provision: See 


generally, Sections 17, 18, 19 and 20, Uni- 
form Sales Act. 

Purposes: To make it clear that: 

1. This Article deals with the issues be- 
tween seller and buyer in terms of step 
by step performance or non-performance 
under the contract for sale and not in 
terms of whether or not “title” to the 
goods has passed. That the rules of this 
section in no way alter the rights of either 
the buyer, seller or third parties declared 
elsewhere in the Article is made clear by 
the preamble of this section. This section, 
however, in no way intends to indicate 
which line of interpretation should be 
followed in cases where the applicability 
of “public” regulation depends upon a 
“sale” or upon location of “title” without 
further definition. The basic policy of this 
Article that known purpose and reason 


should govern interpretation cannot ex- 
tend beyond the scope of its Own provi- 
sions. It is therefore necessary to state 
what a “sale” is and when title passes 
under this Article in case the courts deem 
any public regulation to incorporate the 
defined term of the “private” law. 

2. “Future” goods cannot be the subject 
of a present sale. Before title can pass the 
goods must be identified in the manner 
set forth in Section 2—501. The parties, 
however, have full liberty to arrange by 
specific terms for the passing of title to 
goods which are existing. 

3. The “special property” of the buyer 
in goods identified to the contract is ex- 
cluded from the definition of “security 
interest”; its incidents are defined in pro- 
visions of this Article such as those on 
the rights of the seller’s creditors, on good 
faith purchase, on the buyer’s right to 
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goods on the seller’s insolvency, and on 
the buyer’s right to specific performance 
or replevin. 

4. The factual situations in subsections 
(2) and (3) upon which passage of title 
turn actually base the test upon the time 
when the seller has finally committed 
himself in regard to specific goods. Thus 
in a “shipment” contract he commits him- 
self by the act of making the shipment. If 
shipment is not contemplated subsection 
(3) turns on the seller’s final commitment, 
i. e. the delivery of documents or the mak- 
ing of the contract. 


Cross references: 

Point 2: Sections 2—102, 
2—502. 

Point 3: Sections 1—201, 2—402, 2—403, 
2—502 and 2—716. 


2—501 and 
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Definitional cross references: 


“Agreement”. Section 1—201. 

“Bill of lading”. Section 1—201. 
“Buyer”. Section 2—103. 
“Contract. Section» 1—201. 
“Contract for sale’. Section 2—106. 
“Delivery”. Section 1—201. 
“Document of title”. Section 1—201. 
“Good faith”. Section 2—103. 
“Goods”. Section 2—105. 

“Party”. Section 1—201. 
“Purchaser”. Section’ 1—261. 
“Receipt” of goods. Section 2—103. 
“Remedy”. Section 1—201. 
“Rights”. Section 1—201. 

“Sale”. Section 2—106. 

“Security interest”. Section 1—201. 
Soeller = section 2—-103: 

“Send”. Section 1—2061. 


NORTH CAROLINA COMMENT 


The UCC abandons “lump concept 
thinking,” that made rights, . obligations 
and remedies of sellers, buyers and third 
parties dependent on the location of the 
title of goods at a particular time. It sub- 
stitutes therefor “narrow issue thinking” 
by providing specific provisions with 
respect to the various rights and duties of 
the buyer and seller which are not pre- 
dicated on location of title. 

For the most part, the same results will 
be obtained in North Carolina under the 
UCC as under prior law although the 
“search for title’ theory of deciding many 
sales cases is abandoned. 


Subsection (1): The first sentence of 
subsection (1) accords with Blakely v. 
Patrick, "67 N.C.) 45° (1872) 3" Waldo v. 


Belcher, 33 N.C. 609 (1850), that title can- 
not pass until goods are identified or ap- 
propriated to the contract. 


The second sentence of subsection (1) is 
contrary to prior North Carolina law. See 
Early & Daniels Co. v. Aulander Flour 
Mills, 187 N.C. 344, 121 S.E. 539 (1924), 
that where, by form of bill of lading, 
seller retains title to goods shipped for 
security purposes, other incidents such as 
risk of loss follows the title. See also Penn- 
iman v. Winder, 180 N.C. 73, 103 S.E. 908 
(1920). The buyer and seller, of course, can 


§ 25-2-402. Rights 


of seller’s creditors against 


provide by their contract when title to 
goods shall pass. 

Subsection (2) accords with Richardson 
v. Insurance Co. of North America, 136 
N.C.314, 48 S.E. 733 (1904); ‘Teague v. 
Howard Grocery Co. 175 N.C. 195, 95 
S.E. 173 (1918); Jenkins v. Jarrett, 70 N.C. 
255 (1874), except that if goods are shipped 
and seller retains shipping documents such 
as the bill of lading made out to “order of 
seller,” the seller retains title and the risk 
of loss is on the seller. See Early & Daniels 
Co. v. Aulander Flour Mills, 187 N.C. 344, 
121, S.E. 539, (1924). See also Peed v. 
BurlcsonmaminGeed4.) Nj Gaeta 7 OM S.H,2d 
351 (1956), that title and risk of loss re- 
main in the seller if by the contract the 
seller agrees to deliver to the buyer at 
the destination. This accords with subsec- 
tion (2) (b). 

Subsection (3) accords with prior North 
Carolina law. See above paragraph. Title 
passes upon making contract if goods are 
in a deliverable state. 

Subsection (4) accords with prior North 
Carolina law that title revests in the seller 
upon a rescission by the buyer. See 
Hutchins v. Davis, 230 N.C. 67, 52 S.E.2d 
210 (1949). The part of the subsection 
which places the title in the seller even if 
the buyer makes a wrongful repudiation of 
the contract is new. 


sold goods.— 


(1) Except as provided in subsections (2) and (3), rights of unsecured creditors 
of the seller with respect to goods which have been identified to a contract for sale 
are subject to the buyer’s rights to recover the goods under this article (§$ 


25-2-502 and 25-2-716). 


(2) A creditor of the seller may treat a sale or an identification of goods to a 
contract for sale as void if as against him a retention of possession by the seller 1s 
fraudulent under any rule of law of the state where the goods are situated, except 
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that retention of possession in good faith and current course of trade by a mer- 
chant-seller for a commercially reasonable time after a sale or identification is not 
fraudulent. 

(3) Nothing in this article shall be deemed to impair the rights of creditors of 
the seller 

(a) under the provisions of the article on secured transactions (article 9); or 

(b) where identification to the contract or delivery is made not in current 
course of trade but in satisfaction of or as security for a pre-existing claim for 
money, security or the like and is made under circumstances which under any rule 
of law of the state where the goods are situated would apart from this article con- 
stitute the transaction a fraudulent transfer or voidable preference. (1965, c. 
ZOOS Te) 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- 
section (2)—Section 26, Uniform Sales 
Act; Subsections (1) and (3)—none. 

Changes: Rephrased. 

Purposes of changes and new matter: 
To avoid confusion on ordinary issues be- 
tween current sellers and buyers and issues 
in the field of preference and hindrance by 
making it clear that: 

1. Local law on questions of hindrance 
of creditors by the seller’s retention of 
possession of the goods are outside the 
scope of this Article, but retention of 
possession in the current course of trade 
is legitimate. Transactions which fall 
within the law’s policy against improper 
preferences are reserved from the protec- 
tion of this Article. 

2. The retention of possession of the 
goods by a merchant seller for a com- 


mercially reasonable time after a sale or 
identification in current course is exempted 
from attack as fraudulent. Similarly, the 
provisions of subsection (3) have no ap- 
plication to identification or delivery made 
in the current course of trade, as measured 
against general commercial understanding 
of what a “current” transaction is. 

Definitional cross references: 

“Contract for sale’. Section 2—106. 

“Creditor” Section 1—201. 

“Good faith’. Section 2—103. 

“Goods”. Section 2—105. 

“Merchant”. Section 2—104. 

“Money”. Section 1—201. 

“Reasonable time”. Section 1—204. 

“Rights”. Section 1—201. 

“Sale”. Section 2—106. 

“Seller”. Section 2--103. 


NORTH CAROLINA COMMENT 


This section, the intent of which is to 
preserve local law except where local law 


would make retention of possession of 


against creditors if such retention is in the 
ordinary course of business, does not af- 
fect North Carolina law. 


goods by a merchant-seller fraudulent as 


§ 25-2-403. Power to transfer; good faith purchase of goods; “‘en- 
trusting.’’—(1) A purchaser of goods acquires all title which his transferor had 
or had power to transfer except that a purchaser of a limited interest acquires rights 
only to the extent of the interest purchased. A person with voidable title has power 
to transfer a good title to a good faith purchaser for value. When goods have been 
delivered under a transaction of purchase the purchaser has such power even 
though 

(a) the transferor was deceived as to the identity of the purchaser, or 

(b) the delivery was in exchange for a check which is later dishonored, or 

(c) it was agreed that the transaction was to be a “cash sale,” or 

(d) the delivery was procured through fraud punishable as larcenous under the 
criminal law. 

(2) Any entrusting of possession of goods to a merchant who deals in goods of 
that kind gives him power to transfer all rights of the entruster to a buyer in ordi- 
nary course of business. 

(3) ‘“Entrusting” includes any delivery and any acquiescence in retention of 
possession regardless of any condition expressed between the parties to the delivery 
or acquiescence and regardless of whether the procurement of the entrusting or the 
possessor’s disposition of the goods have been such as to be larcenous under the 
criminal law. 
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(4) The rights of other purchasers of goods and of lien creditors are governed 
by the articles on secured transactions (article 9), bulk transfers (article 6) and 
documents of title (article 7). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 20(4), 23, 24, 25, Uniform Sales Act; 
Section 9, especially 9(2), Uniform Trust 
Receipts Act; Section 9 Uniform Condi- 
tional Sales Act. 

Changes: Consolidated and rewritten. 


Purposes of changes: To gather together 
a series of prior uniform statutory provi- 
sions and the case law thereunder and to 
state a unified and simplified policy on 
good faith purchase of goods. 

1. The basic policy of our law allowing 
transfer of such title as the transferor has 
is generally continued and expanded under 
subsection (1). In this respect the provi- 
sions of the section are applicable to a 
person taking by any form ot “purchase” 
as defined by this Act. Moreover the pol- 
icy of this Act expressly providing for the 
application of supplementary general prin- 
ciples of law to sales transactions wher- 
ever appropriate joins with the present 
section to continue unimpaired all rights 
acquired under the law of agency or of ap- 
parent agency or ownership or other es- 
toppel, whether based on statutory provi- 
sions or on case law principles The sec- 
tion also leaves unimpaired the powers 
given to selling factors under the earlier 
Factors Acts. In addition subsection (1) 
provides specifically for the protection of 
the good faith purchaser for value in a 
number of specific situations which have 
been troublesome under prior law. 

On the other hand, the contract of pur- 
chase is of course limited by its own terms 
as in a case ot pledge for a limited amount 
or of sale of a fractional interest in goods. 

2. The many particular situations in 
which a buyer in ordinary course of busi- 
ness from a dealer has been protected 
against reservation ot property or other 
hidden interest are gathered by subsections 
(2)-(4) into a single principle protecting 
persons who buys in ordinary course out 
of inventory. Consignors have no reason 
to complain, nor have lenders who hold a 
security interest in the inventory, since 
the very purpose of goods in inventory 
is to be turned into cash by sale. 

The principle is extended in subsection 
(3) to fit with the abolition of the old law 
of “cash sale” by subsection (1) (c). It 
is also freed from any technicalities de- 
pending on the extended law of larceny; 
such extension of the concept of theft to 
include trick, particular types of fraud, 


and the like is for the purpose of helping 
conviction of the offender; it has no 
proper application to the long-standing 
policy of civil protection of buyers from 
persons guilty of such trick or fraud. 
Finally, the policy is extended, in the in- 
terest of simplicity and sense, to any en- 
trusting by a bailor; this is in consonance 
with the explicit provisions of Section 
7—205 on the powers of a warehouseman 
who is also in the business of buying and 
selling fungible goods of the kind he 
warehouses. As to entrusting by a secured 
party, subsection (2) is limited by the 
more specific provisions of Section 9— 
307(1), which deny protection to a person 
buying farm products from a person en- 
gaged in farming operations. 

3. The definition of “buyer in ordinary 
course of business” (Section 1—201) is 
effective here and preserves the essence of 
the healthy limitations engrafted by the 
case law on the older statutes. The older 
loose concept of good faith and wide def- 
inition of value combined to create appar- 
ent good faith purchasers in many situa- 
tions in which the result outraged common 
sense; the court’s solution was to protect 
the original title especially by use of “cash 
sale” or of over-technical construction of 
the enabling clauses ot the statutes. But 
such rulings then turned into limitations on 
the proper protection of buyers in the 
ordinary market. Section 1—201(9) cuts 
down the category of buyer in ordinary 
course in such fashion as to take care of 
the results of the cases, but with no price 
either in confusion or in injustice to proper 
dealings in the normal market. 

4. Except as provided in subsection (1), 
the rights of purchasers other than buyers 
in ordinary course are left to the Articles 
on Secured Transactions, Documents of 
Title, and Bulk Sales. 


Cross references: 


Point 1: Sections 1—103 and 1—201. 

Point 2: Sections 1—201, 2—492, 7—205 
and 9—307(1) 

Points 3 and 4: Sections 1—102, 1—201, 
2—104, 2—707 and Articles 6, 7 and 9. 


Definitional cross references: 

“Buyer in ordinary course of business”. 
Section 1—201. 

“Good faith” Sections 1—201 and 2—103. 

“Goods”. Section 2—105. 

“Person”. Section 1—201. 
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“Purchaser”. Section 1—201. 
“Signed”. Section 1—201. 
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“Term”. Section 1—201. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


(1): The first sentence of 
(1), which relates to persons 
who are not “merchants,” accords with 
prior North Carolina law that the fact 
that the owner has entrusted the mere 
possession and control of personal property 
to another is ordinarily insufficient to 
estop him from asserting his title against 
a person who has dealt with the posses- 
sor on the faith of his apparent ownership 
or authority to sell. But if the seller, in 
addition to mere possession, is given in- 
dicia of title by the true owner or the true 
owner by his conduct clothes the posses- 
sor with apparent title or apparent power 
of disposition, third parties who are induced 
to deal with the possessor shall be pro- 
tected. See Handley Motor Co. v. Wood, 
237 N.C. 318, 75 S.E.2d 312 (1953); Wilson 
v. Commercial Fin. Co., 239 N.C. 349, 79 
S.E.2d 908 (1953). 

The second provision of this subsection 
changes North Carolina law. While sub- 
section (1) (a) has no case or statutory 
parallel in North Carolina, subsection (1) 
(b) is contrary to prior North Carolina 
law. In North Carolina if a buyer gave a 
bad check which was dishonored, the buyer 
took no title and could not convey a good 
title to a bona fide purchaser. See Wilson 
v. Commercial Fin. Co., 239 N.C. 349, 79 
S.E.2d 908 (1953). If the seller who took 
a bad check, however, gave to the buyer 
an indicium of title upon which a bona 
fide purchaser subsequently 
seller would be estopped to assert his ti- 
tle as against the bona fide purchaser. 
Wilson v. Commercial Fin. Co., 239 N.C. 
349, 79 S.E.2d 908 (1953); Handley Motor 
Co. v. Wood, 237 N.C. 318, 75 S.E.2d 312 
(1953). 

This UCC provision, subsection (1) (b), 
permits a buyer, who has procured deliv- 
ery of goods by a check that is later dis- 
honored, to transfer good title to a good 
faith purchaser for value. The result of 
the UCC provision is to make the title 
procured on a bad or worthless check a 
“voidable” title; before the seller avoids 
the transaction, the holder of such “avoid- 
able” title can convert it into a “good” 
title by selling it to a bona fide purchaser 
for value from whom it cannot be recov- 
ered. North Carolina law is materially 
changed. 

Subsection (1) (c) also changes North 
Carolina law. In North Carolina if a 
sales contract contemplated a “cash sale,” 


Subsection 
subsection 


relies, the. 


that payment of cash and delivery of goods 
were to be simultaneous as a condition 
precedent to the passage of title, mere de- 
livery passed no title but passed only 
possession if the buyer did not pay. The 
case of Green River Land Co. v. Bostic, 
168 N.C. 99, 83 S.E. 747 (1914) held that 
a buyer in a “cash sale” gets no title and 
getting none has only possession of the 
goods and can pass no title to another 
purchaser. Compare Millhiser v. Endman, 
98 N.C. 292, 3 S.E. 521 (1887). 

Subsection (1) (d) is likewise probably 
contrary to prior North Carolina law. 
Compare Ellison v. Hunsinger, 237 N.C. 
619, 75 S.E.2d 884 (1953), which indicates 
approval of the law of South Carolina 
that a defrauded owner can recover goods 
from a bona fide purchaser from one who 
has obtained them from the true owner by 
false pretense punishable as a crime. While 
the case cited applied South Carolina law, 
the North Carolina court indicated ap- 
proval. The UCC protects a bona fide pur- 
chaser who has bought from one who ob- 
tained delivery through fraud even though 
such fraud is punishable as larcenous under 
the criminal law. Compare former GS 27-51 
of the Uniform Warehouse Receipts Act 
which is like the UCC in principle on this 
point. 

Subsection (2) which relates to persons 
who are “merchants” changes North Car- 
olina law. Prior North Carolina law pro- 
vided that the fact that an owner has en- 
trusted someone with mere possession and 
control of personal property would not, 
without more, estop the owner from as- 
Serting his title against one who had 
bought from such possessor (in the ab- 
sence of some estoppel factor). The UCC, 
however, protects any purchaser who has 
bought in the ordinary course of business 
any item entrusted to a “merchant” who 
deals in goods of the kind entrusted, 
whether the merchant had any apparent 
authority to sell or whether or not there 
was any indicium of title. 


Caveat: Subsection (2) changes North 
Carolina law. Will it be safe to leave an 
item, say a watch or used car, to be re- 
paired if the jeweler or car repairer deals 
in the sale of used watches or cars in the 
ordinary course of business? 

The UCC specifies different rules for 
merchants. 

Subsection 


(3) defines entrusting and 
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allows no conditions to defeat the other 
rules. 
Subsection (4) 


rights are found in other sections, e.g., 
GS 25-2-403, relating only to purchasers. 
creditors’ 


states that 


PART 5. 
PERFORMANCE. 


§ 25-2-501. Insurable interest in goods; manner of identification of 
goods.—(1) The buyer obtains a special property and an insurable interest in 
goods by identification of existing goods as goods to which the contract refers even 
though the goods so identified are nonconforming and he has an option to return or 
reject them. Such identification can be made at any time and in any manner ex- 
plicitly agreed to by the parties. In the absence of explicit agreement identification 
occurs 

(a) when the contract is made if it is for the sale of goods already existing and 
identified ; 

(b) if the contract is for the sale of future goods other than those described in 
paragraph (c), when goods are shipped, marked or otherwise designated by the 
seller as goods to which the contract refers ; 

(c) when the crops are planted or otherwise become growing crops or the young 
are conceived if the contract is for the sale of unborn young to be born within 
weve months or the next normal harvest season after contracting whichever is 
onger. 


(2) The seller retains an insurable interest in goods so long as title to or any 
security interest in the goods remains in him and where the identification is by the 
seller alone he may until default or insolvency or notification to the buyer that the 
identification is final substitute other goods for those identified. 

(3) Nothing in this section impairs any insurable interest recognized under any 


other statute or rule of law. (1965, c. 700, s. 1.) 


Editor’s Note.——The words “after con- 
tracting or for the sale of crops to be har- 
vested within twelve months” do not ap- 


pear in paragraph (c) of subsection (1) 
in the 1965 Session Laws. 


OFFICIAL COMMENT 


Prior uniform statutory provision: See 
Sections 17 and 19, Uniform Sales Act. 

Purposes: 

1. The present section deals with the 
manner of identifying goods to the con- 
tract so that an insurable interest in the 
buyer and the rights set forth in the next 
section will accrue. Generally speaking, 
identification may be made in any manner 
“explicitly agreed to” by the parties. The 
rules of paragraphs (a), (b) ana (c) apply 
only in the absence of such “explicit agree- 
ment”. 

2. In the ordinary case identification of 
particular existing goods as goods to 
which the contract refers is unambiguous 
and may occur in one of many ways. It 
is possible, however, for the identification 
to be tentative or contingent. In view of 
the limited effect given to identification 
by this Article the general policy is to 
resolve all doubts in favor of identification. 

3. The provision of this section as to 
“explicit agreement” clarifies the present 
confusion in the law of sales which has 


arisen from the fact that under prior uni- 
form legislation all rules of presumption 
with reference to the passing of title or 
to appropriation (which in turn depended 
upon identification) were regarded as sub- 
ject to the contrary intention of the parties 
or of the party appropriating. Such un- 
certainty is reduced to a minimum under 
this section by requiring “explicit agree- 
ment” of the parties before the rules of 
paragraphs (a), (b) and (c) are displaced 
—as they would be by a term giving the 
buyer power to select the goods. An “ex- 
plicit” agreement, however, need not neces- 
sarily be found in the terms used in the 
particular transaction. Thus, where a usage 
of the trade has previously been made ex- 
plicit by reduction to a standard set of 
“rules and regulations” currently incor- 
porated by reference into the contracts of 
the parties, a relevant provision of those 
“rules and regulations” is “explicit” within 
the meaning of this section. 


4. In view of the limited function of 
identification there is no requirement in 
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this section that the goods be in deliver- 
able state or that all of the seller’s duties 
with respect to the processing of the 
goods be completed in order that identifi- 
cation occur. For example, despite iden- 
tification the risk of loss remains on the 
seller under the risk of loss provisions 
until completion of his duties as to the 
goods and all of his remedies remain de- 
pendent upon his not defaulting under the 
contract. 

5. Undivided shares in an_ identified 
fungible bulk, such as grain in an elevator 
or oil in a storage tank can be sold. The 
mere making of the contract with reference 
to an undivided share in an _ identified 
fungible bulk is enough under subsection 
(a) to effect an identification if there is 
no explicit agreement otherwise. The 
seller’s duty, however, to segregate and 
deliver according to the contract is uot 
affected by such an identification but is 
controlled by other provisions of this 
Article. 

6. Identification of crops under para- 
graph (c) is made upon planting only if 
they are to be harvested within the year 
or within the next normal harvest season. 
The phrase “next normal harvest season” 
fairly includes nursery stock raised for 
normally quick “harvest,” but plainly ex- 
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cludes a “timber” crop to which the con- 
cept of a harvest “season” is inapplicable. 

Paragraph (c) is also applicable to a 
crop of wool or the young of animals to be 
born within twelve mouths after contract- 
ing. The product of a lumbering, mining 
or fishing operation, though seasonal, is 
not within the concept of “growing”. 
Identification under a contract for all or 
part of the output of such an operation 
can be effected early in the operation. 

Cross references: 

Point 1: Section 2—502%. 

Point 4: Sections 2—509, 2—510 and 
2—703. 

Point 5: Sections 2—105, 2—308, 2—503 
and 2—509. 

Point 6: Sections 2—105(1), 2—107(1) 
and 2—402. 

Definitional cross references: 

“Agreement”. Section 1—201. 

“Contract for sale”. Section 2—106. 

“Contract for sale’. Section 2—106. 

“Future goods”. Section 2—105. 

“Goods”. Section 2—105. 

“Notification”. Section 1—201. 

“Party”. Section 1—201. 

“Sale”. Section 2—10o. 

“Security interest”. Section 1—201. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1): It is believed that sub- 
section (1) accords with prior North 
Carolina law although there are neither 
cases nor decisions exactly in point. 

North Carolina law stated that a person 
had an insurable interest in subject matter 
if he had such a relation to, connection 
with or concern in such subject matter 
that he would derive pecuniary benefits or 
advantage from its preservation or would 
suffer pecuniary loss from its destruction 
or injury. See King v. National Union 
Fire Ins. Co., 258 N.C. 432, 128 $.E.2d 849 
(1962). 

North Carolina law also stated that 
where a bargain was made for the pur- 
chase of goods and nothing was said about 
payment or delivery, the property passed 
immediately, so as to cast on the purchaser 
all future risk, if nothing remained to be 
done to the goods, although he could not 
take them away without paying the price. 
Richardson v. Insurance Co. of North 
America, 136 N.C. 314, 48 S.E. 733 (1904). 
If the goods were on hand at the time the 
contract was made, title passed upon the 
making of the contract. Teague v. Howard 
Grocery Co., 175 N.C. 195, 95 S.E. 173 
(1918). Neither delivery nor payment of 


the price was necessary to pass title. Win- 
borne v. McMahon, 206 N.C. 31, 173 S.E. 
1 (1934); Jenkins v. Jarrett, 70 N.C. 255 
(1874). 

It followed that a buyer under a con- 
tract of sale of ascertained specified goods 
had an insurable interest in the goods in 
North Carolina under prior law. 

If something remained to be done to the 
goods, or they were not specifically identi- 
fied or ascertained, title remained in the 
seller. See Blakely v. Patrick, 67 N.C. 40 
(1872). In such case the seller, and not the 
buyer, would have had the insurable in- 
terest in the goods. Richardson v. Insur- 
ance Co. of North America, 136 N.C. 314, 
48 S.E. 733 (1904). A separation or mark- 
ing of the goods would sufficiently identify 
them. See Pitts v. Curtis, 152 N.C. 615, 68 
S.E. 189 (1910). 

Subsection (2), giving seller insurable 
interest, also accords with King v. National 
Union Fire Ins. Co., 258 N.C. 432, 128 
S.E.2d 849 (i962). So long as the seller 
has a pecuniary interest in the goods, such 
as his seller’s lien for the price, possible 
liability for negligence in their destruction, 
etc., he should have an insurable interest 
in the goods. 
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There is no real difference in results as 


to insurable interest as a consequence of 
adoption of the UCC. Under the UCC, as 
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of whether title has or has not passed from 
the seller to the buyer need not be deter- 
mined. 


under prior insurance theory, the question 


§ 25-2-502. Buyer’s right to goods on seller’s insolvency.—(1) Sub- 
ject to subsection (2) and even though the goods have not been shipped a buyer 
who has paid a part or all of the price of goods in which he has a special property 
under the provisions of the immediately preceding section [§ 25-2-501] may on 
making and keeping good a tender of any unpaid portion of their price recover 
them from the seller if the seller becomes insolvent within ten days after receipt of 


the first installment on their price. 


(2) If the identification creating his special property has been made by the 
buyer he acquires the right to recover the goods only if they conform to the con- 


tract for sale. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Com- 
pare Sections 17, 18 and 19, Uniform Sales 
Act. 

Purposes: 

1. This section gives an additional right 
to the buyer as a result of identification 
of the goods to the contract in the manner 
provided in Section 2—501. The buyer is 
given a right to the goods on the seller’s 
insolvency occurring within 10 days after 
he receives the first installment on their 
price. 

2. The question of whether the buyer 
also acquires a security interest in identi- 
fied goods and has rights to the goods 
when insolvency takes place after the ten- 
day period provided in this section de- 
pends upon compliance with the provisions 
of the Article on Secured Transactions 
(Article 9). 


3. Subsection (2) is included to preclude 
the possibility of unjust enrichment which 
exists if the buyer were permitted to re- 
cover goods even though they were greatly 
superior in quality or quantity to that 
called for by the contract for sale. 

Cross references: 

Point 1: Sections 

Point 2: Article 9. 

Definitional cross references: 

“Buyer” Section 2—103. 

“Conform” Section 2—106. 

“Contract for sale” Section 2—106. 

“Goods” Section 2—105. 

“Insolvent”. Section 1—201. 

“Right”. Section 1—201. 

“Seller”. Section 2—103. 


1—201 and 2—702. 


NORTH CAROLINA COMMENT 


There are no prior North Carolina 
statutes or decisions directly in point. 

There is, however, one North Carolina 
case which reaches a result similar to the 
result that will be reached under subsection 
(1). Teague v. Howard Grocery Store, 175 
N.C. 195, 95 S.E. 173 (1918), provides that 
a purchaser who contracts for specified 
goods which are not delivered by the 
seller, but which are in his possession when 
he makes an assignment for the benefit of 
creditors, becomes titleholder of the speci- 
fied goods and can take possession of the 


specified goods against the seller’s credi- 
tors; that such does not constitute a pref- 
erence. 

The same result is applicable under the 
Code where all or part payment for identi- 
fied goods has been made. The buyer is 
entitled to recover the goods themselves 
and is not relegated to a position of only 
a general creditor. Determination of title 
is not necessary under the Code. 

There was no North Carolina parallel 
to subsection (2), either by statute or de- 
cision. 


§ 25-2-503. Manner of seller’s tender of delivery.—(1) Tender of de- 


livery requires that the seller put and hold conforming goods at the buyer’s disposi- 
tion and give the buyer any notification reasonably necessary to enable him to take 
delivery. The manner, time and place for tender are determined by the agreement 
and this article, and in particular 

(a) tender must be at a reasonable hour, and if it is of goods they must be kept 
available for the period reasonably necessary to enable the buyer to take posses- 
sion ; but 
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(b) unless otherwise agreed the buyer must furnish facilities reasonably suited 
to the receipt of the goods. 

(2) Where the case is within the next section [§ 25-2-504] respecting ship- 
ment tender requires that the seller comply with its provisions. 

(3) Where the seller is required to deliver at a particular destination tender re- 
quires that he comply with subsection (1) and also in any appropriate case tender 
documents as described in subsections (4) and (5) of this section. 

(4) Where goods are in the possession of a bailee and are to be delivered with- 
out being moved 

(a) tender requires that the seller either tender a negotiable document of title 
covering such goods or procure acknowledgment by the bailee of the buyer’s right 
to possession of the goods; but 

(b) tender to the buyer of a nonnegotiable document of title or of a written di- 
rection to the bailee to deliver is sufficient tender unless the buyer seasonably ob- 
jects, and receipt by the bailee of notification of the buyer’s rights fixes those rights 
as against the bailee and all third persons; but risk of loss of the goods and of any 
failure by the bailee to honor the nonnegotiable document of title or to obey the 
direction remains on the seller until the buyer has had a reasonable time to present 
the document or direction, and a refusal by the bailee to honor the document or to 
obey the direction defeats the tender. 

(5) Where the contract requires the seller to deliver documents 

(a) he must tender all such documents in correct form, except as provided in 
this article with respect to bills of lading in a set (subsection (2) of § 25-2-323) ; 
and 

(b) tender through customary banking channels is sufficient and dishonor of a 
draft accompanying the documents constitutes nonacceptance or rejection. (1965, 
Ce AOO Mis eats) 

OFFICIAL COMMENT 


Prior uniform statutory provision: See 
Sections 11, 19, 20, 43 (3) and (4), 46 and 
51, Uniform Sales Act. 

Changes: The general policy of the 
above sections is continued and supple- 
mented but subsection (3) changes the 
rule of prior section 19(5) as to what con- 
stitutes a “destination” contract and sub- 
section (4) incorporates a minor correc- 
tion as to tender of delivery of goods in 
the possession of a bailee. 


Purposes of changes: 


1. The major general rules governing 
the manner of proper or due tender of 
delivery are gathered in this section. The 
term “tender” is used in this Article in 
two different senses. In one sense it re- 
fers to “due tender” which contemplates 
an offer coupled with a present ability to 
fulfill all the conditions resting on the 
tendering party and must be followed by 
actual performance if the other party 
shows himself ready to proceed. Unless 
the context unmistakably indicates other- 
wise this is the meaning of “tender” in 
this Article and the occasional addition of 
the word “due” is only for clarity and 
emphasis. At other times it is used to re- 
fer to an offer of goods or documents 
under a contract as if in fulfillment of its 
conditions even though there is a defect 


when measured against the contract ob- 
ligation. Used in either sense, however, 
“tender” connotes such performance by 
the tendering party as puts the other 
party in default if he fails to proceed in 
some manner. 

2. The seller’s general duty to tender 
and deliver is laid down in Section 2—301 


‘and more particularly in Section 2—507. 


The seller’s right to a receipt if he de- 
mands one and receipts are customary is 
governed by Section 1—205. Subsection 
(1) of the present section proceeds to set 
forth two primary requirements of tender: 
first, that the seller “put and hold conform- 
ing goods at the buyer’s disposition” and, 
second, that he “give the buyer any notice 
reasonably necessary to enable him to 
take delivery.” 

In cases in which payment is due and 
demanded upon delivery the “buyer’s dis- 
position” is qualified by the seller’s right 
to retain contro] of the goods until pay- 
ment by the provision of this Article on 
delivery on condition. However, where 
the seller is. demanding payment on de- 
livery he must first allow the buyer to in- 
spect the goods in order to avoid impair- 
ing his tender unless the contract for sale 
is on C.I.F., C.O.D., cash against docu- 
ments or similar terms negating the privi- 
lege of inspection before payment. 
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In the case of contracts involving docu- 
ments the seller can “put and hold con- 
forming goods at the buyer’s disposition” 
under subsection (1) by tendering docu- 
ments which give the buyer complete con- 
trol of the goods under the provisions of 
Article 7 on due negotiation. 

3. Under paragraph (a) of subsection 
(1) usage of the trade and the circum- 
stances of the particular case determine 
what is a reasonable hour for tender and 
what constitutes a reasonable period of 
holding the goods available. 

4. The buyer must furnish reasonable 
facilities for the receipt of the goods ten- 
dered by the seller under subsection (1), 
paragraph (b). This obligation of the 
buyer is no part of the seller’s tender. 

5. For the purposes of subsections (2) 
and (3) there is omitted from this Article 
the rule under prior uniform legislation 
that a term requiring the seller to pay 
the freight or cost of transportation to the 
buyer is equivalent to an agreement by 
the seller to deliver to the buyer or at an 
agreed destination. This omission is with 
the specific intention of negating the rule, 
for under this Article the “shipment” con- 
tract is regarded as the normal one and 
the “destination” contract as the variant 
type. The seller is not obligated to deliver 
at a named destination and bear the con- 
current risk of loss until arrival, unless he 
has specifically agreed so to deliver or the 
commercial understanding of the terms 
used by the parties contemplates such de- 
livery. 

6. Paragraph (a) of subsection (4) con- 
tinues the rule of the prior uniform legisla- 
tion as to acknowledgment by the bailee. 
Paragraph (b) of subsection (4) adopts 
the rule that between the buyer and the 
seller the risk of loss remains on the 
seller duriig a period reasonable for secur- 
ing acknowledgment of the transfer from 
the bailee, while as against all other parties 
the buyer’s rights are fixed as of the time 
the bailee receives notice of the transfer. 


7. Under subsection (5) documents are 
never “required” except where there is an 
express contract term or it is plainly im- 
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plicit in the peculiar circumstances of the 
case or in a usage of trade. Documents 
may, of course, be “authorized” although 
not required, but such cases are not with- 
in the scope of this subsection. When doc- 
uments are required, there are three main 
requirements of this subsection: (1) “All”: 
each required document is essential to a 
proper tender; (2) “Such”: the documents 
must be the ones actually required by the 
contract in terms of source and substance; 
(3) “Correct form”: All documents must 
be in correct form. 

When a prescribed document cannot be 
procured, a question of fact arises under 
the provision of this Article on substi- 
tuted performance as to whether the agreed 
nianner of delivery is actually commercially 
impracticable and whether the substitute is 
commercially reasonable. 


Cross references: 

Point 2: Sections 1—205, 2—301, 2—310, 
2—507 and 2—513 and Article 7. 

Point 5: Sections 2—308, 2—310 and 
2—509. 

Point 7: Section 2—614(1). 

Specific matters involving tender are 
covered in many additional sections of 
this Article. See Sections 1—205, 2—301, 
2—306 to 2—319, 2—321(3), 2—504, 2— 
507(2), 2—511(1), 2—513, 2—612 and 
2—614. 

Definitional cross references: 

“Agreement”. Section 1—201. 

“Bill of lading”. Section 1—201. 

“Buyer”. Section 2—103. 

“Conforming”. Section 2—106. 

“Contract”. Section 1—201. 

“Delivery”. Section 1—201. 

“Dishonor”. Section 3—508. 

“Document of title’. Section 1—201. 

“Draft”. Section 3—104. 

“Goods”. Section 2—105. 

“Notification”. Section 1—201. 

“Reasonable time”. Section 1—204. 

“Receipt” of goods. Section 2—103. 

“Rights”. Section 1—201. 

“Seasonably”. Section 1—204. 

“Seller”. Section 2—103. 

“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


The first sentence of subsection (1) ap- 
parently accords with prior North Caro- 
lina law. See Williams v. Johnston, 26 
N.C. 233 (1844), that the seller has the 
duty to notify the buyer when delivery will 
take place when the time for delivery is 
not set out in the contract. 

Subsections (1) (a) and (b), defining 


the time and place for tender have no 
North Carolina parallels, although proper 
tender for purposes of the NIL was set out 
in GS 25-78 et seq. 

The remaining subsections setting out 
the details required for valid tender have 
no counterparts in prior North Carolina 
law and are therefore new. 
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§ 25-2-504. Shipment by seller.—Where the seller is required or au- 
thorized to send the goods to the buyer and the contract does not require him to 
deliver them at a particular destination, then unless otherwise agreed he must 

(a) put the goods in the possession of such a carrier and make such a contract 
for their transportation as may be reasonable having regard to the nature of the 
goods and other circumstances of the case ; and 


(b) obtain and promptly deliver or tender in due form any document necessary 
to enable the buyer to obtain possession of the goods or otherwise required by the 


agreement or by usage of trade; and 


(c) promptly notify the buyer of the shipment. 
Failure to notify the buyer under paragraph (c) or to make a proper contract un- 
der paragraph (a) is a ground for rejection only if material delay or loss ensues. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 46, Uniform Sales Act. 

Changes: Rewritten. 

Purposes of changes: To continue the 
general policy of the prior uniform statu- 
tory provision while incorporating certain 
modifications with respect to the require- 
ment that the contract with the carrier be 
made expressly on behalf of the buyer and 
as to the necessity of giving notice of the 
shipment to the buyer, so that: 

1. The section is limited to “shipment” 
contracts as contrasted with “destination” 
contracts or contracts for delivery at the 
place where the goods are located. The 
general principles embodied in this section 
cover the special cases of F. O. B. point 
of shipment contracts and C. I. F. and C. 
& F. contracts. Under the preceding sec- 
tion on manner of tender of delivery, due 
tender by the seller requires that he com- 
ply with the requirements of this section 
in appropriate cases. 

2. The contract to be made with the 
carrier under paragraph (a) must conform 
to all express terms of the agreement, sub- 
ject to any substitution necessarv because 
of failure of agreed facilities as provided 
in the later provision on substituted per- 
formance. However, uider the policies of 
this Article on good faith and commercial 
standards and on buyer’s rights on im- 
proper delivery, the requirements of ex- 
plicit provisions must be read in terms 
of their commercial and not their literal 
meaning. This policy is made express with 
respect to bills of lading in a set in the 
provision of this Article on form of bills 
of lading required in overseas shipment. 

3. In the absence of agreement, the pro- 
vision of this Article on options and co- 
operation respecting performance gives the 
seller the choice of any reasonable carrier, 
routing and other arrangements. Whether 
or not the shipment is at the buyer’s ex- 
pense the seller must see to any arrange- 
ments, reasonable in the circumstances, 


such as refrigeration, watering of live- 
stock, protection against cold, the sending 
along of any necessary help, selection of 
specialized cars and the like for paragraph 
(a) is intended to cover all necessary ar- 
Tangements whether made by contract 
with the carrier or otherwise. There is, 
however, a proper relaxation of such re- 
quirements if the buyer is himself in a 
position to make the appropriate arrange- 
ments and the seller gives him reasonable 
notice of the need to do so. It is an im- 
proper contract under paragraph (a) for 
the seller to agree with the carrier to a 
limited valuation below the true value and 
thus cut off the buyer’s opportunity to 
recover from the carrier in the event of 
loss, when the risk of shipment is placed 
on the buyer by his contract with the 
seller. 

4. Both the language of paragraph (b) 
and the nature of the situation it concerns 
indicate that the requirement that the 
seller must obtain and deliver promptly 
to the buyer in due form any document 
necessary to enable him to obtain pos- 
session of the goods is intended to cumu- 
late with the other duties of the seller 
such as those covered in paragraph (a). 

In this connection, in the case of pool 
car shipments a delivery order furnished 
by the seller on the pool car consignee, 
or on the carrier for delivery out of a 
larger quantity, satisfies the requirements 
of paragraph (b) unless the contract re- 
quires some other form of document. 

5. This Article, unlike the prior uniform 
statutory provision, makes it the seller’s 
duty to notify the buyer of shipment in 
all cases. The consequences of his failure 
to do so, however, are limited in that the 
buyer may reject on this ground only 
where material delay or loss ensues. 

A standard and acceptable manner of 
notification in open credit shipments is 
the sending of an invoice and in the case 
of documentary contracts is the prompt 
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forwarding of the documents as under 
paragraph (b) of this section. It is also 
usual to send on a straight bill of lading 
but this is not necessary to the required 
notification. However, should such a doc- 
ument prove necessary or convenient to 
the buyer, as in the case of loss and claim 
against the carrier, good faith would re- 
quire the seller to send it on request. 

Frequently the agreement expressly re- 
quires prompt notification as by wire or 
cable. Such a term may be of the essence 
and the final clause of paragraph (c) does 
not prevent the parties from making this 
a particular ground for rejection. To have 
this vital and irreparable effect upon the 
seller’s duties, such a term should be part 
of the “dickered” terms written in any 
“form,” or should otherwise be called 
seasonably and sharply to the seller’s at- 
tention. 

6. Generally, under the final sentence of 
the section. rejection by the buyer is 
justified only when the seller’s dereliction 
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as to any of the requirements of this 
section in fact is followed by material 
delay or damage. It rests on the seller, 
so far as concerns matters not within the 
peculiar knowledge of the buyer, to estab- 
lish that his error has not been followed 
by events which justify rejection. 
Cross references: 


Point 1: Sections 2—319, 2—320 and 
2—503(2). 
Point 2: Sections 1—203, 2—323(2), 


2—601 and 2—614(1). 

Point 3: Section 2—311(2). 
Point 5: Secticn 1—-203. 
Definitional cross references: 
“Agreement”. Section 1—201. 
“Buyer”. Section 2—103. 
“Contract”. Section 1—201. 
“Delivery”. Section 1—201. 


“Goods”. Section 2—105. 
“Notifies”. Section 1—201. 
“Seller”. Section 2—103. 


“Send”. Section 1—201. 
“Usage of trade’. Section 1—205. 


NORTH CAROLINA COMMENT 


Subsection (a) accords with prior North 
Carolina law that if seller is to ship goods 
but no carrier is designated, it is the duty 
of the seller to ship in a reasonable course 
of transit. See G. Ober & Son v. Smith, 
UN. Critdl oe 61.878.) « 

Subsection (b), however, does not ac- 
cord with G. Ober & Son v. Smith, 78 
N.C. 313 (1878), which states that bills 
of lading or other documentary indicia of 
title need not be sent by the seller to the 
purchaser. 


Subsection (c) also does not accord with 
prior North Carolina law as set out in G. 
Ober & Son v. Smith, 78 N.C. 313 (1878). 
That case held that it was not necessary 
for the seller to give notice of the ship- 
ment in order to shift title and the risk 
of loss to the buyer. 

This section changes North Carolina 
law but not in any significant way that 
will vary commercial practice. 


§ 25-2-505. Seller’s shipment under reservation. — (1) Where the 
seller has identified goods to the contract by or before shipment: 


(a) his procurement of a negotiable bill of lading to his own order or otherwise 
reserves in him a security interest in the goods. His procurement of the bill to the 
order of a financing agency or of the buyer indicates in addition only the seller’s 
expectation of transferring that interest to the person named. 


(b) a nonnegotiable bill of lading to himself or his nominee reserves possession 
of the goods as security but except in a case of conditional delivery (subsection (2) 
of § 25-2-507) a nonnegotiable bill of lading naming the buyer as consignee re- 
serves no security interest even though the seller retains possession of the bill of 
lading. 

(2) When shipment by the seller with reservation of a security interest is in 
violation of the contract for sale it constitutes an improper contract for transporta- 
tion within the preceding section [§ 25-2-504] but impairs neither the rights given 
to the buyer by shipment and identification of the goods to the contract nor the sell- 
er’s powers as a holder of a negotiable document. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 

Prior uniform statutory provision: Sec- 
tion 20(2), (3), (4), Uniform Sales Act. 
Changes: Completely rephrased, the 
“powers” of the parties in cases of reserva- 


tion being emphasized primarily rather 

than the “rightfulness” of reservation. 
Purposes of changes: To continue in 

general the policy of the prior uniform 


157 


§ 25-2-505 


statutory provision with certain modifica- 
tions of emphasis and language, so that: 

1. The security interest reserved to the 
seller under subsection (1) is restricted to 
securing payment or performance by the 
buyer and the seller is strictly limited in 
his dispusition and contro! of the goods 
as against the buyer and third parties. Un- 
der this Article, the provision as to the 
passing of interest expressly applies 
“despite any reservation of security title” 
and also provides that the “rights, obliga- 
tions and remedies” of the parties are not 
altered by the incidence of title generally. 
The security interest, therefore, must be 
regarded as a means given to the seller 
to enforce his rights against the buyer 
which is unaffected by and in turn does 
not affect the location of title yenerally. 
The rules set forth in subsection (1) are 
not to be altered by any apparent “contrary 
intent” of the parties as to passing of title, 
since the rights and remedies of the parties 
to the contract of sale, as defined in this 
Article, rest on the contract and its per- 
formance or breach and not on stereotyped 
presumptions as to the location of title. 

This Article does not attempt to regu- 
late local procedure in regard to the effec- 
tive maintenance of the seller’s security 
interest when the action is in replevin by 
the buyer against the carrier. 

2. Every shipment of identified goods 
under a negotiable bill of lading reserves 
a security interest in the seller under 
subsection (1) paragraph (a). 

It is frequently convenient for the seller 
to make the bill of lading to the order of 
a nominee such as his agent at destination, 
the financing agency to which he expects 
to negotiate the document or the bank 
issuing a credit to him. In many instances, 
also, the buyer is made the order party. 
This Article does not deal directly with 
the question as to whether a bill of lading 
made out by the seller to the order of a 
nominee gives the carrier notice of any 
rights which the nominee may have so as 
to limit its freedom or obligation to honor 
the bill of lading in the hands of the seller 
as the original shipper if the expected 
negotiation fails. This is dealt with in the 
Article on Documents of Title (Article 
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3. A non-negotiable bill of lading taken 
to a party other than the buyer under 
subsection (1) paragraph (b) reserves pos- 
session of the goods as security in the 
seller but if he seeks to withhold the goods 
improperly the buyer can tender payment 
and recover them. 

4. In the case of a shipment by non- 
negotiable bill of lading taken to a buyer, 
the seller, under subsection (1) retains no 
security interest or possession as against 
the buyer and by the shipment he de 
facto loses control as against the carrier 
except where he rightfully and effectively 
stops delivery in transit. In cases in which 
the contract gives the seller the right to 
payment against delivery, the seller. by 
making an immediate demand for payment, 
can show that his delivery is conditional, 
but this does not prevent the buyer’s 
power to transter full title to a sub-buyer 
in ordinary course or other purchaser 
under Section 2—403. 

5. Under subsection (2) an improper 
reservation by the seller which would 
constitute a breach in no way impairs 
such of the buyer’s rights as result from 
identification of the goods. The security 
title reserved by the seller under subsec- 
tion (1) does not protect his holding of 
the document or the goods for the purpose 
of exacting more than is due him under 
the contract. 


Cross references: 

Point 1: Section 1—201. 

Point 2: Article 7. 

Point 3: Sections 2—-501(2) and 2—504. 

Point 4: Sections 2—403, 2—507(2) and 
2—705. 

‘Point 5: Sections 2—310, 2—319(4), 
2—320(4), 2—501 and 2—502 and Article 7. 

Definitional cross references: 

“Bill of lading”. Section 1—201. 

“Buyer”. Section 2—103. 

“Consignee” Section 7—102. 

“Contract”. Section 1—201. 

“Contract for sale”. Section 2—106. 

“Delivery”. Section 1—201. 

“Financing agency”. Section 2—104. 

“Goods”. Section 2—105. 

“Holder”. Section 1—201. 

“Person”. Section 1—201. 

“Security interest”. Section 1--201. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Under prior North Carolina law pro- 
curement by seller of a bill of lading in 
his own name or to his own order re- 
served title in the seller until the draft 
attached thereto was paid. Early & Dan- 
iels Co. v. Aulander Flour Mills, 187 N.C. 
344, 121 S.E. 539 (1924). Title was not 


merely for security purposes but included 
risk of loss which followed title. See Per- 
riman v. Winder, 180 N.C. 73, 103 S.E. 
908 (1920). 

This section therefore changes North 
bill of lading made to himself or to his 
Carolina law. If seller shipped and had 
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own order, legal title did not pass to the 
buyer for any purpose (such as risk of 
loss). Under the UCC, however, by mak- 
ing the bill of lading to his own order, or 
to the order of one other than the buyer, 
the seller does not retain legal title to 
goods shipped, but retains only a “security 
interest.” If goods are destroyed, the risk 
of loss falls on buyer if the goods con- 
formed. In North Carolina the risk of loss 
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ee) 


formerly would have fallen on the seller if 
the bill of lading was to his own order. 

Subsection (2) accords with Riley v. 
Warpenter meld oem Ngee o> boot! Onk.. 628 
(1906), that if shipment with reservation 
of title in seller violates terms of con- 
tract, because bill of lading is made out to 
the order of the seller and not the buyer, 
it constitutes a breach. 


§ 25-2-506. Rights of financing agency.—(1) A financing agency by pay- 
ing or purchasing for value a draft which relates to a shipment of goods acquires to 
the extent of the payment or purchase and in addition to its own rights under the 
draft and any document of title securing it any rights of the shipper in the goods 
including the right to stop delivery and the shipper’s right to have the draft hon- 


ored by the buyer. 


(2) The right to reimbursement of a financing agency which has in good faith 
honored or purchased the draft under commitment to or authority from the buyer 
is not impaired by subsequent discovery of defects with reference to any relevant 
document which was apparently regular on its face. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. “Financing agency” is broadly defined 
in this Article to cover every normal in- 
stance in which a party aids or intervenes 
in the financing of a sales transaction. The 
term as used in subsection (1) is not in any 
sense intended as a limitation and covers 
any other appropriate situation which may 
arise outside the scope of the definition. 

2. “Paying” as used in subsection (1) 
is typified by the letter of credit, or 
“authority to pay” situation in which a 
banker, by arrangement with the buyer 
or other consignee, pays on his behalf a 
draft for the price of the goods. It is im- 
material whether the draft is formally 
drawn on the party paying or his principal, 
whether it is a sight draft paid in cash or 
a time draft “paid” in the first instance by 
acceptance, or whether the payment is 
viewed as absolute or conditional. All of 
these cases constitute “payment” under 
this subsection. Similarly, “purchasing for 
value” is used to indicate the whole area 
of financing by the seller's banker, and 
the principle of subsection (1) is applicable 
without any niceties of distinction between 
“purchase,” “discount,” “advance against 
collection” or the like. But it is important 
to notice that the only right to have the 
draft honored that is acquired is that 
against the buyer; if any right against any 
one else is claimed it will have to be under 
some separate obligation of that other per- 
son. A letter of credit does not necessarily 
protect purchasers of drafts. See Article 
5. And for the relations of the parties to 
documentary drafts see Part 5 of Article 4. 


3. Subsection (1) is made applicable to 
payments or advances against a draft 
which “relates to” a shipment of goods and 
this has been chosen as a term of maxi- 
mum breadth. In particular the term is 
intended to cover the case of a draft 
against an invoice or against a delivery 
order. Further, it is unnecessary that there 
be an explicit assignment of the invoice 
attached to the draft to bring the transac- 
tion within the reason of this subsection. 


4. After shipment, “the rights of the 
shipper in the goods” are merely security 
rights and are subject to the buyer’s 
right to force delivery upon tender of the 
price. The rights acquired by the financ- 
ing agency are similarly limited and, more- 
over, if the agency fails to procure any 
outstanding negotiable document of title, 
it may find its exercise of these rights 
hampered or even defeated by the seller’s 
disposition of the document to a third 
party. This section does not attempt to 
create any new rights in the financing 
agency against the carrier which would 
force the latter to honor a stop order from 
the agency, a stranger to the shipment, or 
any new rights against a holder to whom 
a document of title has been duly negoti- 
ated under Article 7. 

Cross references: 

Point 1: Section 2—104 (2) and Article 4. 

Point 2: Part 5 of Article 4, and Arti- 
cle 5. 

Point 4: Sections 2—501 and 2—502(1) 
and Article 7. 

Definitional cross references: 

“Buyer”. Section 2—103. 
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“Document of title’. Section 1—201. 
“Draft”. Section 3—104. 

“Financing agency” Section 2—104. 
“Good faith’. Section 2—103. 
“Goods”. Section 2—105. 
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“Honor” Section 1—201. 
“Purchase”. Section 1—201. 
“Rights”. Section 1—201. 
“Value”. Section 1—-201. 


NORTH CAROLINA COMMENT 


There is no statutory or case law ex- 
actly in point. While under prior North 
Carolina law a bank or financing agency 
could purchase a bill of lading by dis- 
counting draft attached and receive sell- 
er’s title, the UCC by subsection (1) of 
this section gives the financing agency in 
such case only a “security interest.” 


§ 25-2-507. Effect of seller’s 
(1) Tender of delivery is a condition to 


Subsection (2) follows the policy of 
the Uniform Bills of Lading Act, GS 21- 
37, in freeing a person who enters trans- 
action merely as a financer from respon- 
sibility for defects in the documents of 
title or the merchandise therein described. 
See Mason v. A. E. Nelson Cotton Co., 
148 N.C. 492, 62 S.E. 625 (1908). 


tender; delivery on condition.— 


the buyer’s duty to accept the goods and, 


unless otherwise agreed, to his duty to pay for them. Tender entitles the seller to 
acceptance of the goods and to payment according to the contract. 

(2) Where payment is due and demanded on the delivery to the buyer of goods 
or documents of title, his right as against the seller to retain or dispose of them is 
conditional upon his making the payment due. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sce 
Sections 11, 41, 42 and 69, Uniform Sales 
Act. 

Purposes: 

1. Subsection (1) continues the policies 
of the prior uniform statutory provisions 
with respect to tender and delivery by the 
seller. Under this Article the same rules 
in these matters are applied to present 
sales and to contracts for sale. But the 
provisions of this subsection must be read 
within the framework of the other sections 
of this Article which bear upon the ques- 
tion of delivery and payment. 

2. The “unless otherwise agreed” pro- 
vision of subsection (1) is directed primar- 
ily to cases in which payment in advance 
has been promised or a letter of credit 
term has been included. Payment “accord- 
ing to the contract” contemplates immedi- 
ate payment, payment at the end of an 
agreed credit term, payment by a time 
acceptance or the like. Under this Act, 
“contract” means the total obligation in 
law which results from the parties’ agree- 
ment including the effect of this Article. 
In this context, therefore, there must be 
considered the effect in law of such pro- 
visions as those on means and manner of 
payment and on failure of agreed means 
and manner of payment. 


3. Subsection (2) deals with the effect 
of a conditional delivery by the seller and 
in such a situation makes the buyer’s 
“right as against the seller” conditional 
upon payment. These words are used as 
words of limitation to conform with the 
policy set forth in the bona fide purchase 
sections of this Article. Should the seller 
after making such a conditional delivery 
fail to follow up his rights, the condition 
is waived. The provision of this Article 
for a ten day limit within which the seller 
may reclaim goods delivered on credit to 
an insolvent buyer is also applicable here. 
- Cross references: 

Point 1: Sections 2—310, 2—503, 2—511, 
2—601 and 2—711 to 2—713. 


Point 2: Sections 1—-201, 2—511 and 
2—614. 
Point 3: Sections 2—401, 2—403 and 


2—702(1) (b) 
Definitional cross references: 
“Buyer”. Section 2—103. 
“Contract”. Section 1—201. 
“Delivery”. Section 1—201. 
“Document of title’. Section 1—201. 
“Goods”. Section 2—105. 
“Rights”. Section 1—201. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with the general 
law of contracts that in the absence of 
contrary agreement, payment and delivery 
are concurrent conditions. See McAden v. 
Craig, 222 N.C. 497, 24 S.E.2d 1 (1942); 


wee 


Wessel v. Seminole Phosphate Co., 13 
F.2d 999 (4th Cir. 1926). 

Subsection (2) has no statutory or deci- 
sional parallel in the prior law of sales. 
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§ 25-2-508. Cure by seller of improper tender or delivery; replace- 
ment.—(1) Where any tender or delivery by the seller is rejected because non- 
conforming and the time for performance has not yet expired, the seller may season- 
ably notify the buyer of his intention to cure and may then within the contract time 
make a conforming delivery. 

(2) Where the buyer rejects a nonconforming tender which the seller had rea- 
sonable grounds to believe would be acceptable with or without money allowance 
the seller may if he seasonably notifies the buyer have a further reasonable time to 
substitute a conforming tender. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Pnor uniform statutory provision: None. 

Purposes: 

1. Subsection (1) permits a seller who 
has made a non-conforming tender in any 
case to make a conforming delivery within 
the contract time upon seasonable notifica- 
tion to the buyer. It applies even where the 
seller has taken back the non-conforming 
goods and refunded the purchase price. 
He may still make a good tender within 
the contract period. The closer. however, 
it is to the contract date, the greater is 
the necessity for extreme promptness on 
the seller’s part in notifying of his inten- 
tion to cure, if such notification is to be 
“seasonable” under this subsection 

The rule of this subsection, moreover, 
is qualified by its underlying reasons. Thus 
if, after contracting for June delivery a 
buyer later makes known to the seller his 
need for shipment early in the month and 
the seller ships accordingly, the “contract 
time” has been cut down by the superven- 
ing modification and the time for cure of 
tender must be referred to this modified 
time term. 


2. Subsection (2) seeks to avoid injustice 
to the seller by reason of a surprise rejec- 
tion by the buyer. However, the seller 
is not protected unless he had “reasonable 
grounds to believe” that the tender would 
be acceptable. Such reasonable grounds 
can lie in prior course of dealing, course 
of performance or usage of trade as well 
as in the particular circumstances sur- 
rounding the making of the contract. The 
seller is charged with commercial knowl- 
edge of any factors in a particular sales 
situation which require him to comply 
strictly with his obligations under the con- 
tract as, for example, strict conformity of 


documents in an overseas shipment or the 
sale of precision parts or chemicals for use 
in manufacture. Further, if the buyer gives 
notice either implicitly, as by a prior course 
of dealing involving rigorous inspections, 
or expressly, as by the deliberate inclusion 
of a “no replacement” clause in the con- 
tract, the seller is to be held to rigid com- 
pliance. If the clause appears in a “form” 
contract evidence that it is out of line with 
trade usage or the prior course of dealing 
and was not called to the seller’s attention 
may be sufficient to show that the seller 
had reasonable grounds to believe that 
the tender would be acceptable. 

3. The words “a further reasonable time 
to substitute a conforming tender” are in- 
tended as words of limitation to protect 
the buyer. What is a “reasonable time” 
depends upon the attending circumstances. 
Compare Section 2—511 on the comparable 
case of a seller’s surprise demand for legal 
tender. 

4. Existing trade usages permitting 
variations without rejection but with 
price allowance enter into the agreement 
itself as contractual limitations of remedy 
and are not covered by this section. 

Cross references: 

Point 2: Section 2—302. 

Point 3: Section 2—511. 

Point 4: Sections 1—205 and 2—721. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Conforming”. Section 2—106. 

“Contract”. Section 1—2v1. 

“Money”. Section 1—201. 

“Notifies”. Section 1—201. 

“Reasonable time”. Section 1—204. 

“Seasonably”. Section 1—204. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


This section has no counterpart in prior 
North Carolina statutory or decisional 
law. 


§ 25-2-509. Risk of loss in the absence of breach.—(1) Where the 
contract requires or authorizes the seller to ship the goods by carrier 
(a) if it does not require him to deliver them at a particular destination, the risk 
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of loss passes to the buyer when the goods are duly delivered to the carrier even 
though the shipment is under reservation (§ 25-2-505) ; but 

(b) if it does require him to deliver them at a particular destination and the 
goods are there duly tendered while in the possession of the carrier, the risk of loss 
passes to the buyer when the goods are there duly so tendered as to enable the 


buyer to take delivery. 


(2) Where the goods are held by a bailee to be delivered without being moved, 


the risk of loss passes to the buyer 


(a) on his receipt of a negotiable document of title covering the goods ; or 
(b) on acknowledgment by the bailee of the buyer’s right to possession of the 


goods ; or 


(c) after his receipt of a nonnegotiable document of title or other written direc- 
tion to deliver, as provided in subsection (4) (b) of § 25-2-503. 

(3) In any case not within subsection (1) or (2), the risk of loss passes to the 
buyer on his receipt of the goods if the seller is a merchant; otherwise the risk 


passes to the buyer on tender of delivery. 


(4) The provisions of this section are subject to contrary agreement of the par- 
ties and to the provisions of this article on sale on approval (§ 25-2-327) and on 
effect of breach on risk of loss (§ 25-2-510). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 22. Uniform Sales Act. 

Changes: Rewritten, subsection (3) of 
this section modifying prior law. 

Purposes of changes: To make it clear 
that: 

1. The underlying theory of these sec- 
tions on risk of loss is the adoption of the 
contractual approach rather than an arbi- 
trary shifting of the risk with the “prop- 
erty” in the goods. The scope of the pres- 
ent section, therefore, is limited strictly to 
those cases where there has been no 
breach by the seller. Where for any reason 
his delivery or tender fails to conform to 
the contract, the present section does not 
apply and the situation is governed by the 
provisions on effect of breach on risk of 
loss. 

2. The provisions of subsection (1) apply 
where the contract “requires or autho- 
rizes” shipment of the goods. This language 
is intended to be construed parallel to 
comparable language in the section on 
shipment by seller. In order that the 
goods be “duly delivered to the carrier” 
under paragraph (a) a contract must be 
entered into with the carrier which will 
satisfy the requirements of the section on 
shipment by the seller and the delivery 
must be made under circumstances which 
will enable the seller to take any further 
steps necessary to a due tender. The un- 
derlying reason of this subsection does 
not require that the shipment be made 
after contracting, but where, for example, 
the seller buys the goods afloat and later 
diverts the shipment to the buyer, he must 
identify the goods to the contract before 
the risk of loss can pass. To transfer the 


risk it is enough that a proper shipment 
and a proper identification come to apply 
to the same goods although, aside from 
special agreement, the risk wil] not pass 
retroactively to the time of shipment in 
such a case. 

3. Whether the contract involves delivery 
at the seller’s place of business or at the 
situs of the goods, a merchant seller can- 
not transfer risk of loss and it remains 
upon him until actual receipt by the buyer, 
even though full payment has been made 
and the buyer has been notified that the 
goods are at his disposal. Protection is 
afforded him, in the event of breach by 
the buyer, under the next section. 

The underlying theory of this rule is 
that a merchant who is to make physical 
delivery at his own place continues mean- 
while to control the goods and can be 
expected to insure his interest in them. 
The buyer, on the other hand, has no con- 
trol of the goods and it is extremely un- 
likely that he will carry insurance on goods 
not yet in his possession. 

4. Where the agreeinent provides for 
delivery of the goods as between the 
buyer and seller without removal from the 
physical possession of a bailee, the pro- 
visions on manner of tender of delivery 
apply on the point of transfer of risk. Due 
delivery of a negotiable document of title 
covering the goods or acknowledgment 
by the bailee that he holds for the buyer 
completes the “delivery” and passes the 
risk. 

5. The provisions of this section are 
made subject by subsection (4) to the 
“contrary agreement” of the parties. This 
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language is intended as the equivalent of 
the phrase “unless otherwise agreed” used 
more frequently throughout this Act. 
“Contrary” is in no way used as a word 
of limitation and the buyer and seller are 
left free to readjust their rights and risks 
as declared by this section in any manner 
agreeable to them. Contrary agreement 
can also be found in the circumstances of 
the case, a trade usage or practice, or a 
course of dealing or performance. 

Cross references: 

Point 1: Section 2—510(1). 

Point 2: Sections 2—-503 and 2—504. 

Point 3: Sections 2—104, 2—503 and 
2—510. 
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Point 4: Section 2—503(4) 

Point 5: Section 1—201. 
Definitional cross references: 
“Agreement” Section 1—201. 
“Buyer”. Section 2—103. 

“Contract”. Section 1—201., 
“Delivery”. Section 1—201. 
“Document of title”. Section 1—201. 
“Goods”. Section 2—105. 
“Merchant”. Section 2—104. 
“Party”. Section 1—201. 

“Receipt” of goods. Section 2—103. 
“Sale on approval” Section 2—326. 
“Seller”. Section 2—103. 


) NORTH CAROLINA COMMENT 


The prior law provided that risk of loss 
followed the title. Penniman v. Winder, 
180. N.C. 73,103 S.E. 908 (1920): Early 
& Daniels Co. v. Aulander Flour Mills, 
187 N.C. 344, 121 S.E. 539 (1924); Rich- 
ardson v. Insurance Co. of North 
America, 136 N.C. 314, 48 S.E. 733 (1904). 

This section of the UCC abolishes the 
traditional “property passage” or “title” 
approach as regards the question of who 
bears the risk of loss. Under the Code it 
is not necessary to make a broad and cir- 
cuitous search to locate title to deter- 
mine risk of loss. This Code section pro- 
vides a direct mode of determining who 
has the risk of loss by short and concise 
statements. In most cases the results are 
the same under both methods. 

Subsection (1) (a) provides that if the 
contract does not require the seller to 
deliver to a particular destination, risk of 
loss passes to the buyer when the goods 
are delivered to the carrier. This accords 
with the prior North Carolina rule. See 
Hunter v. Randolph, 128 N.C. 91, 38 S.E. 
288 (1901). 

But subsection (1) (a) provides that 
the risk of loss passes to the buyer even 
if the shipment is under reservation (by 
reservation of security via bill of lading 
made to order of seller). This does not 
accord with prior North Carolina law 
which held that if seller had procured a 
bill of lading to seller’s order, no title 
passed by shipment of the goods until 
the draft accompanying the bill of lading 
was paid. Thus, if the bill of lading, upon 
shipment, was made “to seller’s order” 
risk of loss was on the seller. See Early 
& Daniels Co. v. Aulander Flour Mills, 
187 N.C. 344, 121 S.E. 539 (1924). Contra, 
Uniform Sales Act, § 20 (2) but North 
Carolina never adopted the Uniform 
Sales Act. 


Subsection (1) (b) provides that if the 
contract requires seller to deliver to a 
particular destination, the goods remain 
at the seller’s risk until they reach their 
destination. Mere delivery to the carrier 
does not shift the risk of loss to the buyer. 
This accords with Peed v. Burleson’s, Inc., 
244 N.C. 437, 94 S.E.2d 351 (1956). Title re- 
mains in the seller until delivery (or ten- 
der of delivery) at the rightful place to 
the buyer. Acme Paper Box Factory v. 
Atlantic Coast Line R.R., 148 N.C. 421, 
62 S.E. 557 (1908). Subsection (1) (b) 
thus accords with the North Carolina cases 
in result. 

Subsections (2) (a) and (b) provide that 
risk of loss shall shift if goods are held by 
bailee and buyer receives documents of 
title covering goods or bailee acknowledges 
buyer’s right to possess the goods. Com- 
pare Williams v. Hodges, 113 N.C. 36, 18 
S.E. 83 (1893); Waldo v. Belcher, 33 N.C. 
609 (1850); on contract for sale of specific 
goods, property was transferred unless 
different intention appears, when contract 
was made. See Winborne v. McMahon, 206 
N.C. 30, 173 S.E. 278 (1934); Teague v. 
Howard Grocery Store, 175 N.C. 195, 
95 S.E. 173 (1918). This would appear to 
put prior North Carolina law substan- 
tially in accord with subsections (2) (a) 
and (b). 

Subsection (3) provides that if seller is 
“merchant,” risk of loss does not pass to 
buyer until receipt of the goods. If seller 
is not merchant, risk passes to buyer only 
upon tender of delivery. This constitutes 
a basic change in North Carolina law, 
differentiating merchant sellers from oth- 
ers. 

Under prior North Carolina law, risk 
followed title. On a contract for sale of 
specific goods title passed when the con- 
tract was made. Winborne vy. McMahon, 
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206 N.C. 30, 173 S.E. 278 (1934). On mak- 
ing a contract for specific goods, identified 
without more for the seller to do, the 
buyer then had the risk of loss after the 
contract. This Code provision shifts risk 
of loss to seller until either receipt of the 
goods by the buyer or until tender of de- 
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livery by the seller. It is thought that this 
accords more with lay understanding and 
practice. In addition the seller is likely to 
be better covered with insurance. The 
search for title is entirely obviated. 

Subsection (4) allows the parties to con- 
tract to change risk of loss. 


§ 25-2-510. Effect of breach on risk of loss.—(1) Where a tender or 


delivery of goods so fails to conform to the contract as to give a right of rejection 
the risk of their loss remains on the seller until cure or acceptance. 


(2) Where the buyer rightfully revokes acceptance he may to the extent of any 
deficiency in his effective insurance coverage treat the risk of loss as having rested 
on the seller from the beginning. 


(3) Where the buyer as to conforming goods already identified to the contract 
for sale repudiates or is otherwise in breach before risk of their loss has passed to 
him, the seller may to the extent of any deficiency in his effective insurance cover- 
age treat the risk of loss as resting on the buyer for a commercially reasonable 


time. (1965, c. 700, s. 1.) 
OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: To make clear that: 

1. Under subsection (1) the seller by 
his individual action cannot shift the risk 
of loss to the buyer unless his action con- 
forms with all the conditions resting on 
him under the contract. 


2. The ‘‘cure” of defective tenders con- 
templated by subsection (1) applies only 
to those situations in which the seller 
makes changes in goods already tendered, 
such as repair, partial] substitution, sorting 
out from an improper mixture and the like 
since “cure” by repossession and new ten- 
der has no effect on the risk of loss of 
the goods originally tendered The seller’s 
privilege of cure does not shift the risk, 
however, until the cure is completed. 

Where defective documents are involved 
a cure of the defect by the seller or a 
waiver of the defects by the buyer will 
operate to shift the risk under this section. 
However, if the goods have been destroyed 
prior to the cure or the buyer is unaware 
of their destruction at the time he waives 
the defect in the documents, the risk of 
the loss must still be borne by the seller, 
for the risk shifts only at the time of cure, 


waiver of documentary defects or accep- 
tance of the goods. 

3. In cases where there has been a 
breach of the contract, if the one in con- 
trol of the goods is the aggrieved party, 
whatever loss or damage may prove to 
be uncovered by his insurance falls upon 
the contract breaker under subsections 
(2) and (3) rather than upon him. The 
word “effective” as applied to insurance 
coverage in those subsections is used to 
meet the case of supervening insolvency 
of the insurer. The “deficiency” referred 
to in the text means such deficiency in 
the insurance coverage as exists without 
subrogation. This section merely distributes 
the risk of loss as stated and is not in- 
tended to be disturbed by any subroga- 
tion of an insurer. 


Cross reference: 
Section 2—509. 


Definitional cross references: 
“Buyer”. Section 2—103. 
“Conform”. Section 2—106. 
“Contract for sale” Section 2—106. 
“Goods”. Section 2—105. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) placing the risk of loss 
on the seller if goods do not conform ac- 
cords in result with prior North Carolina 
law which allowed a right of rescission 
or rejection for noncompliance of the 
goods to the contract. See Hendrix v. B 
& L, Motors, Inc., 241 N.C. 644, 86 S.E.2d 
448 (1955). This would seem to have en- 
titled the buyer to reshift the risk of loss 


if the goods did not conform to contract 
as is the effect of this UCC provision. 

Subsections (2) and (3) have no statu- 
tory or decisional parallels in North 
Carolina, except that in North Carolina 
the risk of loss would have been on the 
buyer if the buyer repudiated contract 
even though the goods conformed to the 
terms of the contract. 
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§ 25-2-511. Tender of payment by buyer; payment by check.— 
(1) Unless otherwise agreed tender of payment is a condition to the seller’s duty 


to tender and complete any delivery. 


(2) Tender of payment is sufficient when made by any means or in any manner 
current in the ordinary course of business unless the seller demands payment in 
legal tender and gives any extension of time reasonably necessary to procure it. 

(3) Subject to the provisions of this chapter on the effect of an instrument on 
an obligation (§ 25-3-802), payment by check is conditional and is defeated as 
between the parties by dishonor of the check on due presentment. (1965, c. 


ZOO; c MES) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 42, Uniform Sales Act. 

Changes: Rewritten by this section and 
Section 2—507. 

Purposes of changes: 

1. The requirement of payment against 
delivery in subsection (1) is applicable to 
noncommercial sales generally and to ordi- 
nary sales at retail although it has no ap- 
plication to the great body of commercial 
contracts which carry credit terms. Sub- 
section (1) applies also to documentary 
contracts in general and to contracts which 
look to shipment by the seller but contain 
no term on time and manner of payment, 
in which situations the payment may, in 
proper case, be demanded against delivery 
of appropriate documents. 

In the case of specific transactions such 
as C.O.D. sales or agreements providing 
for payment against documents, the pro- 
visions of this subsection must be consid- 
ered in conjunction with the special sec- 
tions of the Article dealing with such 
terms. The provision that tender of pay- 
ment is a condition to the seller’s duty to 
tender and complete “any delivery” inte- 
grates this section with the language and 
policy of the section on delivery in several 
lots which call for separate payment. 
Finally, attention should be directed to 
the provision on right to adequate assur- 
ance of performance which recognizes, 
even before the time for tender, an obliga- 
tion on the buyer not to impair the seller’s 
expectation of receiving payment in due 
course. 

2. Unless there is agreemeni otherwise 
the concurrence of the conditions as to 
tender of payinent and tender of delivery 
requires their performance at a _ single 
place or time. This Article determines 
that place and time by determining in vari- 
ous other sections the place and time for 
tender of delivery under various circum- 
stances and in particular types of transac- 
tions. The sections dealing with time and 
place of delivery together with the section 
on right to inspection of goods answer the 
subsidiary question as to when payment 


may be demanded before inspection by the 
buyer. 

3. The essence of the principle involved 
in subsection (2) is avoidance of commer- 
cial surprise at the time of performance. 
The section on substituted performance 
covers the peculiar case in which legal 
tender is not available to the commercial 
community. 

4. Subsection (3) is concerned with the 
rights and obligations as between the par- 
ties to a sales transaction when payment 
is made by check. This Article recognizes 
that the taking of a seemingly solvent 
party’s check is commercially normal and 
proper and, if due diligence is exercised in 
collection, is not to be penalized in any 
way. The conditional character of the pay- 
ment under this section refers only to the 
effect of the transaction “as between the 
parties” thereto and does not purport to 
cut into the law of “absolute” and “condi- 
tional” payment as applied to such other 
problems as the discharge of sureties or 
the responsibilities of a drawee bank which 
is at the same time an agent for collection. 

The phrase “by check” includes not 
only the buyer’s own but any check which 
does not effect a discharge under Article 
3 (Section 3—802). Similarly the reason 
of this subsection should apply and the 
same result should be reached where the 
buyer “pays” by sight draft on a commer- 
cial firm which is financing him. 

5. Under subsection (3) payment by 
check is defeated if it is not honored upon 
due presentment. This corresponds to the 
provisions of the Article on Commercial 
Paper. (Section 3—802). But if the seller 
procures certification of the check instead 
of cashing it, the buyer is discharged. 
(Section 3—411). 

6. Where the instrument offered by the 
buyer is not a payment but a credit instru- 
ment such as a note or a check postdated 
by even one day, the seller’s acceptance of 
the instrument tnsofar as third parties are 
concerned, amounts to a delivery on 
credit and his remedies are set forth in 
the section on buyer’s insolvency. As be- 
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tween the buyer and the seller, however, 
the matter turns on the present subsection 
and the section on conditional delivery 
and subsequent dishonor of the instrument 
gives the seller rights on it as well as for 
breach of the contract for sale. 

Cross references: 

Point 1: Sections 2—307, 2—310, 2— 
320, 2—325, 2—503, 2—513 and 2—609. 

Point 2: Sections 2—307, 2—310, 2—319, 
2—322, 2—503, 2504 and 2—513. 

Point 3: Section 2—614. 
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Point 5: Article 3, esp. Sections 3—802 
and 3—411. 

Point 6: Sections 2—507, 2—702, and 
Article 3. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Check”. Section 3—104. 

“Dishonor”. Section 3—508. 

“Party”. Section 1—201. 

“Reasonable time”. Section 1—204. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) makes tender of payment 
by the buyer a condition precedent to 
seller’s duty to deliver. The Code re- 
quires the buyer to do the first act. Prior 
North Carolina law made the payment of 
money and the delivery of property si- 
multaneous or concurrent acts. See Mc- 
Aden v. Craig, 222 N.C. 497, 24 S.E.2d 1 
(1942). Hughes v. Knott, 138 N.C. 105, 
50 S.E. 586 (1905), said that payment of 
the price must be either precedent or con- 
current to delivery. 

Subsection (2) is in accord with Hughes 
Veg Knotted Som Ne Gael Ob atoOunO- En DSo 
(1942), which says that a custom of ac- 
cepting checks as payment for goods in 
particular trades can be shown and if the 
check is refused as payment the buyer 
shall have a reasonable time to convert 


his funds into currency and that this will 
be a valid tender of performance by the 
buyer. 

Subsection (3), which states that pay- 
ment by check is only conditional, ac- 
cords with prior North Carolina law. See 
Weddington v. Boshamer, 237 N.C. 556, 
75 S.E.2d 530 (1953); Central Nat’l Bank v. 
Rich, 256 N.C. 324, 123 S.E.2d 811 (1961); 
Carrow v. Weston, 247 N.C. 735, 102 
S.E.2d 134 (1958); Wilson v. Commercial 
Ry UCC CEO IN Cee sE ES TO Seek Chie 
(1953); Handley Motor Co. v. Wood, 237 
N.C. 318, 75 $.E.2d 312 (1953), which hold 
that title does not pass by acceptance of 
check until it is paid by the bank on which 
it is drawn. The seller may reclaim goods 
sold to the buyer in case the check is not 
paid on due presentation. 


§ 25-2-512. Payment by buyer before inspection.—(1) Where the con- 
tract requires payment before inspection nonconformity of the goods does not ex- 
cuse the buyer from so making payment unless 

(a) the nonconformity appears without inspection ; or 

(b) despite tender of the required documents the circumstances would justify 
injunction against honor under the provisions of this chapter (§ 25-5-114). 

(2) Payment pursuant to subsection (1) does not constitute an acceptance of 
goods or impair the buyer’s right to inspect or any of his remedies. (1965, c. 700, 


St IE) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None, but see Sections 47 and 49, Uni- 
form Sales Act. 

Purposes: 

1. Subsection (1) of the present section 
recognizes that the essence of a contract 
providing for payment before inspection is 
the intention of the parties to shift to the 
buyer the risks which would usually rest 
upon the seller. The basic nature of the 
transaction is thus preserved and the 
buyer is in most cases required to pay 
first and litigate as to any defects later. 

2. “Inspection” under this section is an 
inspection in a manner reasonable for de- 
tecting defects in goods whose surface 
appearance is satisfactory. 


3. Clause (a) of this subsection states 
an exception to the general rule based on 
common sense and normal commercial 
practice. The apparent non-conformity 
referred to is one which is evident in the 
mere process of taking delivery. 

4. Clause (b) is concerned with con- 
tracts for payment against documents and 
incorporates the general clarification and 
modification of the case law contained in 
the section on excuse of a financing 
agency. Section 5—114 

5. Subsection (2) makes explicit the 
general policy of the Uniform Sales Act 
that the payment required before inspec- 
tion in no way impairs the buyer’s reme- 
dies or rights in the event of a default by 
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the seller. The remedies preserved to the 
buyer are all of his remedies which in- 
clude as a matter of reason the remedy for 
total non-delivery after payment in ad- 
vance. 

The provision on performance or accep- 
tance under reservation of rights does not 
apply to the situations contemplated here 
in which payment is made in due course 
under the contract and the buyer need not 
pay “under protest” or the like in order 
to preserve his rights as to defects dis- 
covered upon inspection. 

6. This section applies to cases in which 
the contract requires payment before in- 
spection either by the express agreement 
of the parties or by reason of the effect 
in law of that contract. The present sec- 
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tion must therefore be considered in con- 
junction with the provision on right to 
inspection of goods which sets forth the 
instances in which the buyer is not en- 
titled to inspection before payment. 

Cross references: 

Point 4: Article 5. 

Point 5: Section 1—207. 

Point 6: Section 2—513(3). 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Conform”. Section 2—106. 

“Contract”. Section 1—201. 

“Financing agency”. Section 2—104. 

“Goods”. Section 2—105. 

“Remedy”. Section 1—201. 

“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


There is apparently no statutory or de- 
cisional law in North Carolina in relation 
to this section, but it seems to accord with 


“common sense and normal commercial 
practice’ and would probably have been 
the law in North Carolina. 


§ 25-2-513. Buyer’s right to inspection of goods.—(1) Unless other- 


wise agreed and subject to subsection (3), where goods are tendered or delivered or 
identified to the contract for sale, the buyer has a right before payment or accep- 
tance to inspect them at any reasonable place and time and in any reasonable man- 
ner. When the seller is required or authorized to send the goods to the buyer, the 
inspection may be after their arrival. 


(2) Expenses of inspection must be borne by the buyer but may be recovered 
from the seller if the goods do not conform and are rejected. 

(3) Unless otherwise agreed and subject to the provisions of this article on 
C.I.F. contracts (subsection (3) of § 25-2-321), the buyer is not entitled to in- 
spect the goods before payment of the price when the contract provides 


(a) for delivery “C.O.D.” or on other like terms ; or 

(b) for payment against documents of title, except where such payment is due 
only after the goods are to become available for inspection. 

(4) A place or method of inspection fixed by the parties is presumed to be ex- 
clusive but unless otherwise expressly agreed it does not postpone identification or 
shift the place for delivery or for passing the risk of loss. If compliance becomes 
impossible, inspection shall be as provided in this section unless the place or 
method fixed was clearly intended as an indispensable condition failure of which 
avoids the contract. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 47(2), (3), Uniform Sales Act. 

Changes: Rewritten, subsections (2) and 
(3) being new. 

Purposes of changes and new matter: 
To correspond in substance with the prior 
uniform statutory provision and to incor- 
porate in addition some of the results of 
the better case law so that: 

1. The buyer is entitled to inspect goods 
as provided in subsection (1) unless it has 
been otherwise agreed by the parties. The 
phrase “unless otherwise agreed” is in- 
tended principally to cover such situations 


as those outlined in subsections (3) and 
(4) and those in which the agreement of 
the parties negates inspection before ten- 
der of delivery. However, no agreement 
by the parties can displace the entire right 
of inspection except where the contract is 
simply for the sale of “this thing.’ Even 
in a sale of boxed goods “as is” inspection 
is a right to the buyer, since if the boxes 
prove to contain some other merchandise 
altogether the price can be _ recovered 
back; nor do the limitations of the pro- 
vision on effect of acceptance apply in 
such a case. 
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2. The buyer’s right of inspection is 
available to him upon tender. delivery or 
appropriation of the goods with notice to 
him. Since inspection is available to him 
on tender, where payment is due against 
delivery he may, unless otherwise agreed, 
make his inspection before payment of the 
price. It is also available to him after re- 
ceipt of the goods and so may be post- 
poned after receipt for a reasonable time. 
Failure to inspect before payment does 
not impair the right to inspect after re- 
ceipt of the goods unless the case falls 
within subsection (4) on agreed and ex- 
clusive inspection provisions. The right to 
inspect goods which have been appropri- 
ated with notice to the buyer holds 
whether or not the sale was by sample. 

3. The buyer may exercise his right of 
inspection at any reasonable time or place 
and in any reasonable manner. It is not 
necessary that he select the most appro- 
priate time, place or manner to inspect or 
that his selection be the customary one in 
the trade or locality. Any reasonable time, 
place or manner is available to him and 
the reasonableness will be determined by 
trade usages, past practices between the 
parties and the other circumstances of 
the case. 

The last sentence of subsection (1) 
makes it clear that the place of arrival of 
shipped goods is a reasonable place for 
their inspection. 

4. Expenses of an inspection made to 
satisfy the buyer of the seller’s perfor- 
mance must be assumed by the buyer in 
the first instance. Siuce the rule provides 
merely for an allocation of expense there 
is no policy to prevent the parties from 
providing otherwise in the agreement. 
Where the buyer would normally bear the 
expenses of the inspection but the goods 
are rightly rejected because of what the 
inspection reveals. demonstrable and rea- 
sonable costs of the inspection are part 
of his incidental damage caused by the 
seller’s breach. 

5. In the case of payment against docu- 
ments, subsection (3) requires payment 
before inspection, since shipping docu- 
ments against which payment is to be 
made will commonly arrive and be ten- 
dered while the goods are still in transit. 


This Article recognizes no exception in 
any peculiar case in which the goods 
happen to arrive before the documents. 
However, where by the agreement pay- 
ment is to await the arrival of the goods, 
inspection before payment becomes proper 
since the goods are then “available for 
inspection.” 
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Where by the agreement the documents 
are to be held until] arrival the buyer is en- 
titled to inspect before payment since the 
goods are then ‘available for inspection”. 
Proof of usage is not necessary to estab- 
lish this right, but if inspection before 
payment is disputed the contrary must be 
established by usage or by an explicit 
contract term to that effect. 

For the same reason, that the goods 
are available for inspection, a term calling 
for payment against storage documents or 
a delivery order does not normally bar 
the buyer’s right to inspection before pay- 
ment under subsection (3) (b). This re- 
sult is reinforced by the buyer’s right 
under subsection (1) to inspect goods 
which have been appropriated with notice 
to him. 

6. Under subsection (4) an agreed place 
or method of inspection is generally held 
to be intended as exclusive. However, 
where compliance with such an agreed 
inspection term becomes impossible, the 
question is basically une of intention. If 
the parties clearly intend that the method 
of inspection named is to be a necessary 
condition without which the entire deal is 
to fail, the contract is at an end if that 
method becomes impossible. On the other 
hand, if the parties merely seek to indicate 
a convenient and reliable method but do 
not intend to give up the deal in the 
event of its failure, any reasonable method 
of inspection may be substituted under this 
Article. 


Since the purpose of an agreed place of 
inspection is only to make sure at that 
point whether or not the goods will be 
thrown back, the “exclusive” feature of 
the named place is satisfied under this 
Article if the buyer’s failure to inspect 
there is held to be an acceptance with the 
knowledge of such defects as inspection 
would have revealed within the section on 
waiver of buyer’s objections by failure to 
particularize. Revocation of the acceptance 
is limited to the situations stated in the 
section pertaining to that subject. The 
reasonable time within which to give no- 
tice of defects within the section on notice 
of breach begins to run from the point of 
the “acceptance.” 

7. Clauses on time of inspection are 
commonly clauses which limit the time in 
which the buyer must inspect and give no- 
tice of defects. Such clauses are therefore 
governed by the section of this Article 
which requires that such a time limitation 
must be reasonable. 

8. Inspection under this Article is not 
to be regarded as a “condition precedent 
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to the passing of title’ so that risk until Point 1: Section 2—607. 

inspection remains on the seller. Under Point 2: Sections 2—501 and 2—502. 
subsection (4) such an approach cannot Point 4: Section 2—715. 

be sustained. Issues between the buyer Point 5: Section 2—221(3). 

and seller are settled in this Article almost Point 6: Sections 2—606 to 2—608. 
wholly by special provisions and not by Point 7: Section 1—204. 

the technical determination of the locus Point 8: Comment to Section 2—401. 
of the title. Thus “inspection as a con- Point 9: Section 2—316(2) (b). 


dition to the passing of title’ becomes a 
concept almost without meaning. How- 
ever, in peculiar circumstances inspection 
may still have some of the consequences 
hitherto sought and obtained under that 
concept. 

9. “Inspection” under this section has to 
do with the buyer’s check-up on whether 
the seller’s performance is in accordance 
with a contract previously made and is 
not to be confused with the “examination” 
of the goods or of a sample or model of 
them at the time of contracting which 
may affect the warranties involved in the 
contract. 


Cross references: 
Generally: Sections 2—310 
321(3) and 2—606(1) (b). 


(b), o— 


Definitional cross references: 
“Buyer”. Section 2—103. 
“Conform”. Section 2—106. 
“Contract”. Section 1—201. 
“Contract for sale”. Section 2—106. 
“Document of title”. Section 1—201. 
“Goods”. Section 2—105. 
“Party”. Section 1—201. 
“Presumed”. Section 1—201. 
“Reasonable time”. Section 
“Rights”. Section 1—201. 
“Seller”. Section 2—103. 
“Send”. Section 1—201. 
“Term”. Section 1—201. 


1—204. 


NORTH CAROLINA COMMENT 


Subsection (1), giving buyer right to 
inspect goods, is in accord with Parker 
v. Fenwick, 138 N.C. 209, 50 S.E. 630 
(1905), and Standard Paint & Lead 
Works v. Spruill, 186 N.C. 68, 118 S.E. 
891 (1923). The latter case states: “Un- 
der an executory contract for the sale and 
delivery of goods of a specified quality, 
the quality is a part of the description, and 
the seller is bound to furnish goods ac- 
tually complying with such description. If 
he tenders articles of inferior quality, the 
vendee is not bound to accept them, and 
unless he does so, he is not liable there- 
for. This necessarily gives to the vendee 
the right of inspection, and he must be 
given an opportunity to make such in- 
spection before becoming liable for the 


purchase price, unless the contract other- 
wise provides.” “A vendee of merchandise 
shipped from a distant point, under a con- 
tract specifying the quality of the mer- 
chandise and providing for its delivery 
F.O.B. at the point of shipment, but 
which contains no provisions as to the 
time or place of payment, inspection or 
acceptance, is entitled to a reasonable 
time after the merchandise arrives at its 
destination in which to inspect it at that 
point, and to reject it if it does not comply 
with the contract.” 

Subsections (2) to (4): There are ap- 
parently no direct parallels in prior North 
Carolina law, either by statutes or deci- 
sion, to subsections (2), (3) and (4). 


§ 25-2-514. When documents deliverable on acceptance; when on 
payment.—Unless otherwise agreed documents against which a draft is drawn 
are to be delivered to the drawee on acceptance of the draft if it is payable more 
than three days after presentment; otherwise, only on payment. (1965, c. 700, 


ioga Ba 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 41, Uniform Bills of Lading Act. 

Changes: Rewritten. 

Purposes of changes: To make the pro- 
vision one of general application so that: 

1. It covers any document against which 
a draft may be drawn, whatever may be 
the form of the document, and applies to 


interpret the action of a seller or consignor 
insofar as it may affect the rights and 
duties of any buyer, consignee or financing 
agency concerned with the paper. Supple- 
mentary or corresponding provisions are 
found in Sections 4—503 and 5—112. 

2. An “arrival” draft is a sight draft 
within the purpose of this section. 
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Cross references: 

Point 1: See Sections 2—502, 2—505(2), 
2—507(2), 2—512, 2—513, 2—607 con- 
cerning protection of rights of buyer and 
seller, and 4—503 and 5—112 on delivery 
of documents. 
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Definitional cross references: 
“Delivery”. Section 1—201. 
“Draft”. Section 3—104. 


NORTH CAROLINA COMMENT 


North Carolina had no statute or case 
law corresponding to this section. Al- 
though North Carolina adopted the Uni- 
form Bills of Lading Act in 1919, § 41 of 
the act was omitted. Its terms are set out 
below: 

“841, Demand, presentation or sight 
draft must be paid, but draft on more than 
three days time merely accepted before 
buyer is entitled to the accompanying bill. 
—Where the seller of goods draws on the 
buyer for the price of the goods and trans- 
mits the draft and a bill of lading for the 
goods whether directly to the buyer or 
through a bank or other agency, unless a 
different intention on the part of the seller 
appears, the buyer and all other parties 
interested shall be justified in assuming: 

“(a) If the draft is by its terms or legal 
effect payable on demand or presentation 
or at sight, or not more than three days 
thereafter (whether such three days be 
termed days of grace or not), that the 
seller intended to require payment of the 
draft before the buyer should be entitled 
to receive or retain the bill. 

“(b) If the draft is by its terms payable 
on time, extending beyond three days af- 
ter demand, presentation or sight (whether 
such days be termed days of grace or not), 


that the seller intended to require ac- 
ceptance, but not payment of the draft 
before the buyer should be entitled to re- 
ceive or retain the bill. 

“The provisions of this section are ap- 
plicable whether by the terms of the bill 
the goods are consigned to the seller, or 
to his order, or to the buyer, or to his or- 
der, or to a third person, or to his order.” 

The effect of this UCC modification of 
the Uniform Bills of Lading Act is to 
compel a document of title with draft 
attached to be delivered to the drawee 
upon his acceptance of the draft if by its 
terms it is payable more than three days 
after presentment; if it is payable within 
three days of presentment, the documents 
of title shall be delivered only upon pay- 
ment being made. 

In North Carolina where seller of goods 
shipped them by carrier, with a bill of 
lading sent with a draft attached for the 
purchase price, title remained in the seller 
until the draft was paid. Neither docu- 
ments of title nor title passed until the draft 
was paid. See Early & Daniels Co. v. 
Aulander Flour Mills, 187 N.C. 344, 121 
S.E. 539 (1924). 

There is a change in North Carolina 
law by this addition. 


§ 25-2-515. Preserving evidence of goods in dispute.—In furtherance 


of the adjustment of any claim or dispute 


(a) either party on reasonable notification to the other and for the purpose of 
ascertaining the facts and preserving evidence has the right to inspect, test and 
sample the goods including such of them as may be in the possession or control of 


the other ; and 


(b) the parties may agree to a third party inspection or survey to determine the 
conformity or condition of the goods and may agree that the findings shall be bind- 
ing upon them in any subsequent litigation or adjustment. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

1. To meet certain serious problems 
which arise when there is a dispute as to 
the quality of the goods and thereby per- 
haps to aid the parties in reaching a 
settlement, and to further the use of de- 
vices which will promote certainty as to 
the condition of the goods, or at least aid 
in preserving evidence of their condition. 

2. Under paragraph (a), to afford either 


party an opportunity for preserving evi- 
dence, whether or not agreement has 
been reached, and thereby to reduce un- 
certainty in any litigation and, in turn 
perhaps, to promote agreement. 

Paragraph (a) does not conflict with the 
provisions on the seller’s right to resell 
rejected goods or the buyer’s similar right. 
Apparent conflict between these provi- 
sions which will be suggested in certain 
circumstances is to be resolved by requir- 
ing prompt action by the parties. Nor 


170 


§ 25-2-601 


does paragraph (a) impair the effect of a 
term for payment before inspection. Short 
of such defects as amount to fraud or sub- 
stantial failure of consideration, non- 
conformity is neither an excuse nor a 
defense to an action for non-acceptance 
of documents. Normally, therefore, until 
the buyer has made payment, inspected 
and rejected the goods, there is no occa- 
sion or use for the rights under paragraph 
(a). 

3. Under paragraph (b), to provide for 
third party inspection upon the agreement 
of the parties, thereby opening the door 
to amicable adjustments based upon the 
findings of such third parties. 

The use of the phrase “conformity or 
condition” makes it clear that the parties’ 
agreement may range from a complete 
settlement of all aspects of the dispute by 
a third party to the use of a third party 
merely to determine and record the condi- 
tion of the goods so that they can be re- 
sold or used to reduce the stake in contro- 
versy. “Conformity”, at one end of the 
scale of possible issues, includes the whole 
question of interpretation of the agree- 
ment and its legal effect, the state of the 
goods in regard to quality and condition, 
whether any defects are due to factors 
which operate at the risk of the buyer, 
and the degree of non-conformity where 
that may be material. “Condition”, at the 
other end of the scale, includes nothing 
but the degree of damage or deterioration 
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which the goods show. Paragraph (b) is 
intended to reach any point in the gamut 
which the parties may agree upon. 

The principle of the section on reserva- 
tion of rights reinforces this paragraph in 
simplifying such adjustments as the parties 
wish to make in partial settlement while 
reserving their rights as to any further 
points. Paragraph (b) also suggests the 
use of arbitration, where desired, of any 
points left open, but nothing in this section 
is intended to repeal or amend any statute 
governing arbitration. Where any question 
arises as to the extent of the parties’ 
agreement under the paragraph, the pre- 
sumption should be that it was meant to 
extend only to the relation between the 
contract description and the goods as de- 
livered, since that is what a craftsman in 
the trade would normally be expected to 
report upon. Finally, a written and au- 
thenticated report of inspection or tests 
by a third party, whether or not sampling 
has been practicable, is entitled to be ad- 
mitted as evidence under this Act, for it 
is a third party document. 

Cross references: 

Point 2: Sections 2—513(3), 2—706 and 
2—711(2) and Article 5. 

Point 3: Sections 1—202 and 1—207. 

Definitional cross references: 

“Conform”. Section 2—106. 

“Goods”. Section 2—105. 

“Notification”. Section 1—201. 

“Party”. Section 1—201. 


NORTH CAROLINA COMMENT 


There is no counterpart to this section 
in prior North Carolina law, either stat- 
utory or decisional. 


PART 6. 


BREACH, REPUDIATION AND Excuse. 


§ 25-2-601. Buyer’s rights on improper delivery.—Subject to the pro- 
visions of this article on breach in installment contracts (§ 25-2-612) and unless 
otherwise agreed under the sections on contractual limitations of remedy ($$ 
25-2-718 and 25-2-719), if the goods or the tender of delivery fail in any re- 
spect to conform to the contract, the buyer may 


(a) reject the whole; or 
(b) accept the whole; or 


(c) accept any commercial unit or units and reject the rest. (1965, c. 700, s. 1.) 
OFFICIAL COMMENT 


Prior uniform statutory provision: No 
one general equivalent provision but nu- 
merous provisions, dealing with situations 
of non-conformity where buyer may ac- 
cept or reject, including Sections 11, 44 
and 69(1), Uniform Sales Act. 

Changes: Partial acceptance in good 
faith is recognized and the buyer’s reme- 


dies on the contract for breach of war- 
ranty and the like, where the buyer has 
returned the goods after transfer of title, 
are no longer barred. 

Purposes of changes: To make it clear 
that: 

1. A buyer accepting a non-conforming 
tender is not penalized by the loss of any 
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remedy otherwise open to him. This policy 
extends to cover and regulate the accept- 
ance of a part of any lot improperly 
tendered in any case where the price can 
reasonably be apportioned. Partial accep- 
tance is permitted whether the part of the 
goods accepted conforms or not. The only 
limitation on partial acceptance is that 
good faith and commercial reasonableness 
must be used to avoid undue impairment 
of the value of the remaining portion of 
the goods. This is the reason for the in- 
sistence on the “commercial unit” in para- 
graph (c). In this respect, the test is not 
only what unit has been the basis of con- 
tract, but whether the partial acceptance 
produces so materially adverse an effect 
on the remainder as to constitute bad 
faith. 

2. Acceptance made with the knowledge 
of the other party is final. An original re- 
fusal to accept may be withdrawn by a 
later acceptance if the seller has indicated 
that he is holding the tender open. How- 
ever, if the buyer attempts to accept, either 
in whole or in part, after his original re- 
jection has caused the seller to arrange 
for other disposition of the goods, the 
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buyer must answer for any ensuing dam- 
age since the next section provides that 
any exercise of ownership after rejection 
is wrongful as against the seller. Further, 
he is liable even though the seller may 
choose to treat his action as acceptance 
rather than conversion, since the damage 
flows from the misleading notice. Such 
arrangenients for resale or other disposi- 
tion of the goods by the seller must be 
viewed as within the normal contemplation 
of a buyer who has given notice of re- 
jection. However, the buyer’s attenipts in 
good faith to dispose of defective goods 
where the seller has failed to give instruc- 
tions within a reasonable time are not to 
be regarded as an acceptance. 
Cross references: 
Sections 2—602(2) (a), 
and 2—719. 
Definitional cross references: 
“Buyer”. Section 2—103. 
“Commercial unit”. Section 2—105. 
“Conform”. Section 2—106. 
“Contract”. Section 1—201. 
“Goods”. Section 2—105. 
“Installment contract”. 
“Rights”. Section 1—201. 


2—612, 2—718 


Section 2—612. 


NORTH CAROLINA COMMENT 


The law in North Carolina was that if 
the contract for the purchase of goods was 
divisible, a buyer’s acceptance of a part 
of a shipment of goods did not obligate 
the buyer to receive the remainder of non- 
conforming goods which did not come 
up to the contract. See Indian Mountain 
Jellico Coal Co. v. Asheville Ice & Coal 
Co., 134 N.C. 574, 47 S.E. 116 (1904); Free- 
man v. Skinner, 31 N.C. 32 (1848). In 
other words, the prior North Carolina law 
recognized a buyer’s right to accept part 
of a shipment of a divisible contract and 
reject the balance of shipment if it did not 
conform to the contract; such partial ac- 
ceptance of goods did not constitute a 
waiver of defects as to the quality or quan- 
tity of the remainder of the goods. 

But see J. W. Sanders Cotton Mill v. 
Capps, 104 F. Supp. 617 (E.D.N.C. 1952), 
that where there is a “single order and 
only one transaction” purchaser may not 


accept part of a shipment and reject the 
remainder, but must either affirm or re- 
pudiate. 

Thus under prior North Carolina law 
whether a buyer might accept part of the 
goods contracted for and reject noncon- 
forming goods would appear to have been 
based on whether the contract was divis- 
ible. The UCC section here involved bases 
the buyer’s right of acceptance or rejec- 
tion on commercial units rather than upon 
the test of divisibility or indivisibility of 
the contract of sale. (A commercial unit 
is a unit of goods by commercial usage 
whose division impairs its character or 
value on the market or in use.) 

The results of the cases under the prior 
law and under the UCC will probably be 
the same with reference to this section. 
The results should, however, be more pre- 
dictable than under prior law. 


§ 25-2-602. Manner and effect of rightful rejection.—(1) Rejection of 
goods must be within a reasonable time after their delivery or tender. It is ineffec- 
tive unless the buyer seasonably notifies the seller. 


(2) Subject to the provisions of the two following sections on rejected goods 


(§§ 25-2-603 and 25-2-604), 


(a) after rejection any exercise of ownership by the buyer with respect to any 
commercial unit is wrongful as against the seller ; and 


(b) if the buyer has before rejection taken physical possession of goods in which 
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he does not have a security interest under the provisions of this article (subsec- 
tion (3) of § 25-2-711), he is under a duty after rejection to hold them with rea- 
sonable care at the seller’s disposition for a time sufficient to permit the seller to 


remove them; but 


(c) the buyer has no further obligations with regard to goods rightfully rejected. 
(3) The seller’s rights with respect to goods wrongfully rejected are governed 
by the provisions of this article on seller’s remedies in general (§ 25-2-703). 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 50, Uniform Sales Act. 

Changes: Rewritten. 

Purposes of changes: To make it clear 
that: 

1. A tender or delivery of goods made 
pursuant to a contract of sale, even though 
wholly non-conforming, requires affirma- 
tive action by the buyer to avoid accep- 
tance. Under subsection (1), therefore, the 
buyer is given a reasonable time to notify 
the seller of his rejection, but without such 
seasonable notification his rejection is 
ineffective. The sections of this Article 
dealing with inspection of goods must be 
read in connection with the buyer’s reason- 
able time for action under this subsection. 
Contract provisions limiting the time for 
rejection fall within the rule of the section 
on “Time” and are effective if the time 
set gives the buyer a reasonable time for 
discovery of defects. What constitutes a 
due “notifying” of rejection by the buyer 
to the seller is defined in Section 1—201. 
be appropriately limited or modified when 
a negotiation is in process. 

Cross references: 

Point 1: Sections 1—201, 1—204(1) and 
(3), 2—512(2), 2—513(1) and 2—606(1) 
(b). 

Point 2: Section 2—603(1). 

Point 3: Section 2—703. 


Definitional cross references: 


“Buyer”. Section 2—103. 


2. Subsection (2) lays down the normal 
duties of the buyer upon rejection. which 
flow from the relationship of the parties. 
Beyond his duty to hold the goods with 
reasonable care for the buyer’s disposition, 
this section continues the policy of prior 
uniform legislation in generally relieving 
the buyer from any duties with respect 
to them, except when the circumstances 
impose the limited obligation of salvage 
upon him under the next section. 

3. The present sectior applies only to 
rightful rejection by the buyer. If the seller 
has made a tender which in all respects 
conforms to the contract, the buyer has a 
positive duty to accept and his failure to 
do so constitutes a “wrongful rejection” 
which gives the seller immediate remedies 
for breach. Subsection (3) is included here 
to emphasize the sharp distinction be- 
tween the rejection of an improper tender 
and the non-acceptance which is a breach 
by the buyer. 

4. The provisions of this section are to 

“Commercial unit”. Section 2—105. 


“Goods”. Section 2—105. 
“Merchant”. Section 2—104. 
“Notifies”. Section 1—201. 


“Reasonable time”. Section 1—204. 
“Remedy”. Section 1—201. 
“Rights”. Section 1—201 
“Seasonably”. Section 1—204. 
“Security interest” Section 1—201. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with the cases of 
Hajoca Corp. v. Brooks, 249 N.C. 10, 105 
S.E.2d 123 (1958); Hendrix v. B & L 
Motors, Inc., 241 N.C. 644, 86 S.E.2d 448 
(1955); Hutchins v. Davis, 230 N.C. 67, 
52 S.E.2d 210 (1949); May v. Loomis, 140 
N.C. 350, 52 S.E. 728 (1905); Huyett & 
Smith Mfg. Co. v. Gray, 124 N.C. 322, 32 
S.E. 718 (1899); Waldo v. Halsey, 48 
N.C. 107 (1855) and McEntyre, v. Mc- 
Entyre, 34 N.C. 302 (1851). The latter 
case states: “If one, not having seen 
them, orders goods of a certain descrip- 
tion, at a certain price, and the goods sent 
do not answer the description, he may 


within a reasonable time, 


” 


return them, 
and rescind the contract... .. 

Subsection (2) also accords with prior 
North Carolina law. Huyett & Smith Mfg. 
Cog vin Gray, 1124) N:C.322, 32.5.H.,.718 
(1899) states: “The purchaser is not com- 
pelled in all cases to reject the property, 
at once, upon its receipt; if it is machinery, 
he has a reasonable time to operate the 
machinery for the purpose of testing it. 
But when this is done, and it is found that 
the machine or the machinery does not fill 
the specifications of the contract and war- 
ranty, he must then abandon the contract 
and refuse to accept and use the property; 
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and if he does not do this, but continues 
the possession and use of the property, he 
will be deemed in law to have accepted the 
property, and his relief then will be an ac- 
tion for damages upon the breach of the 


§ 25-2-603. Merchant buyer’s 


CoMMERCIAL CoDE 


§ 25-2-603 


warranty.” See Nationwide Mut. Ins. Co. 
v. Don Allen Chevrolet Co., 253 N.C. 243, 
116 S.E.2d 780 (1960); Bruton v. Bland, 
260 N.C. 429, 132 S.E.2d 910 (1963). 


duties as to rightfully rejected 


goods.—(1) Subject to any security interest in the buyer (subsection (3) of § 
25-2-711), when the seller has no agent or place of business at the market of re- 
jection a merchant buyer is under a duty after rejection of goods in his possession 
or control to follow any reasonable instructions received from the seller with re- 
spect to the goods and in the absence of such instructions to make reasonable 
efforts to sell them for the seller’s account if they are perishable or threaten to 
decline in value speedily. Instructions are not reasonable if on demand indemnity 
for expenses is not forthcoming. 

(2) When the buyer sells goods under subsection (1), he is entitled to reim- 
bursement from the seller or out of the proceeds for reasonable expenses of caring 
for and selling them, and if the expenses include no selling commission then to such 
commission as is usual in the trade or if there is none to a reasonable sum not ex- 
ceeding ten per cent (10%) on the gross proceeds. 

(3) In complying with this section the buyer is held only to good faith and good 
faith conduct hereunder is neither acceptance nor conversion nor the basis of an 
action for damages. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

1. This section recognizes the duty im- 
posed upon the merchant buyer by good 
faith and commercial practice to follow 
any reasonable instructions of the seller as 
to reshipping, storing, delivery to a third 
party, reselling or the like. Subsection (1) 
goes further and extends the duty to in- 
clude the making of reasonable efforts to 
effect a salvage sale where the value of 
the goods is threatened and the seller’s 
instructions do not arrive in time to pre- 
vent serious loss. 

2. The limitations on the buyer’s duty to 
resell under subsection (1) are to be 
liberally construed. The buyer’s duty to 
resell under this section arises from com- 
mercial necessity and thus is present only 
when the seller has “no agent or place of 
business at the market of rejection’. A 
financing agency which is acting in behalf 
of the seller in handling the documents 
rejected by the buyer is sufficiently the 
seller’s agent to lift the burden of salvage 
resale from the buyer. (See provisions of 
Sections 4—503 and 5—112 on _ bank’s 
duties with respect to rejected documents.) 
The buyer’s duty to resell is extended only 
to goods in his “possession or control’, 
but these are intended as words of wide, 
rather than narrow, import. In effect, the 
measure of the buyer’s “control” is 
whether he can practically effect control 
without undue commercial burden. 


3. The explicit provisions for reimburse- 
ment and compensation to the buyer in 
subsection (2) are applicable and necessary 
only where he is not acting under instruc- 
tions from the seller. As provided in sub- 
section (1) the seller’s instructions to be 
“reasonable” must on demand of the buyer 
include indemnity for expenses. 

4. Since this section makes the resale of 
perishable goods an affirmative duty in 
contrast to a mere right to sell as under 
the case law, subsection (3) makes it clear 
that the buyer is liable only for the exer- 
cise of good faith in determining whether 
the value of the goods is sufficiently 
threatened to justify a quick resale or 
whether he has waited a sufficient length 
of time for instructions, or what a reason- 
able means and place of resale is. 

5. A buyer who fails to make a salvage 
sale when his duty to do so under this 
section has arisen is subject to damages 
pursuant to the section on liberal adminis- 
tration of remedies. 


Cross references: 

Point 2: Sections 4—503 and 5-—112. 

Point 5: Section 1—106. Compare gen- 
erally Section 2—706. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Good faith”. Section 1—201. 

“Goods”. Section 2—105. 

“Merchant”. Section 2—104. 

“Security interest”. Section 1—201. 

“Seller”. Section 2—103. 
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NORTH CAROLINA COMMENT 
There are no prior North Carolina 


statutes or cases which bear on the sub- 
ject matter of this section. 


§ 25-2-604. Buyer’s options as to salvage of rightfully rejected 
goods.—Subject to the provisions of the immediately preceding section |[§ 25- 
2-603] on perishables if the seller gives no instructions within a reasonable time 
after notification of rejection the buyer may store the rejected goods for the seller’s 
account or reship them to him or resell them for the seller’s account with reim- 
bursement as provided in the preceding section. Such action is not acceptance or 
conversion. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

The basic purpose of this section is two- 
fold: on the one hand it aims at reducing 
the stake in dispute and on the other at 
avoiding the pinning of a technical “ac- 
ceptance” on a buyer who has taken steps 
towards realization on or preservation of 
the goods in good faith. This section is 
essentially a salvage section and _ the 
buyer’s right to act under it is conditioned 
upon (1) non-conformity of the goods, (2) 
due notification of rejection to the seller 
under the section on manner of rejection, 
and (3) the absence of any instructions 
from the seller which the merchant-buyer 
has a duty to follow under the preceding 
section. 

This section is designed to accord all 


reasonable leeway to a rightfully rejecting 
buyer acting in good faith. The listing of 
what the buyer may do in the absence 
of instructions from the seller is intended 
to be not exhaustive but merely illustra- 
tive. This is not a ‘“merchant’s” section and 
the options are pure options given to 
merchant and nonmerchant buyers alike. 
The merchant-buyer, however, may in 
some instances be under a duty rather 
than an option to resell under the provi- 
sions of the preceding section. 
Cross references: 
Sections 2—602(1), 
2—706. 
Definitional cross references: 
“Buyer” Section 2—103. 
“Notification”. Section 1—201. 
“Reasonable time”. Section 1—204. 
“Seller”. Section 2—103. 


2—603(1) and 


NORTH CAROLINA COMMENT 


There are no prior North Carolina 
statutes or decisions relating to this sec- 
tion. 


§ 25-2-605. Waiver of buyer’s objections by failure to particu- 
larize.—(1) The buyer’s failure to state in connection with rejection a particular 
defect which is ascertainable by reasonable inspection precludes him from relying 
on the unstated defect to justify rejection or to establish breach 

(a) where the seller could have cured it if stated seasonably ; or 

(b) between merchants when the seller has after rejection made a request in 
writing for a full and final written statement of all defects on which the buyer pro- 


poses to rely. 


(2) Payment against documents made without reservation of rights precludes 
recovery of the payment for defects apparent on the face of the documents. (1965, 


62700, isxls) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

1. The present section rests upon a pol- 
icy of permitting the buyer to give a quick 
and informal notice of defects in a tender 
without penalizing him for omissions in 
his statement, while at the same time 


protecting a seller who is reasonably mis- 
led by the buyer’s failure to state curable 
defects. 

2. Where the defect in a tender is one 
which could have been cured by the seller, 
a buyer who merely rejects the delivery 
without stating his objections to it is 
probably acting in commercial] bad faith 
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and seeking to get out of a deal which has 
become unprofitable. Subsection (1) (a), 
following the general policy of this Ar- 
ticle which looks to preserving the deal 
wherever possible, therefore insists that 
the seller’s right to correct his tender in 
such circumstances be protected. 

3. When the time for cure is past, sub- 
section (1) (b) makes it plain that a seller 
is entitled upon request to a final state- 
ment of objections upon which he can rely. 
What is needed is that he make clear to 
the buyer exactly what is being sought. 
A formal demand under paragraph (b) 
will be sufficient in the case of a merchant- 
buyer. 

4. Subsection (2) applies to the particu- 
lar case of documents the same principle 
which the section on effects of acceptance 
applies to the case of goods. The matter 
is dealt with in this section in terms of 
“waiver” of objections rather than of right 
to revoke acceptance. partly to avoid any 
confusion with the problems of acceptance 
of goods and partly because defects in 
documents which are not taken as grounds 
for rejection are generally minor ones. The 
only defects concerned in the present 
subsection are defects in the documents 
which are apparent on their face. Where 
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payment is required against the docu- 
ments they must be inspected before pay- 
ment, and the payment then constitutes 
acceptance of the documents. Under the 
section dealing with this problem, such 
acceptance of the documents does not con- 
stitute an acceptance of the goods or im- 
pair any options or remedies of the buyer 
for their improper delivery. Where the 
documents are delivered without requiring 
such contemporary action as payment 
from the buyer, the reason of the next 
section on what constitutes acceptance of 
goods, applies. Their acceptance by non- 
objection is therefore postponed until after 
a reasonable time for their inspection. In 
either situation, however, the buyer 
“waives” only what is apparent on the 
face of the documents. 

Cross references: 

Point 2: Section 2—508. 

Point 4: Sections 2—512(2), 2—606(1) 
(b) and 2—607(2). 

Definitiona]l cross references: 

“Between merchants” Section 2—104. 

“Buyer”. Section 2—103. 

“Seasonably”. Section 1—204. 

“Seller”. Section 2—103. 

“Writing” and “written”. Section 1—201. 


NORTH CAROLINA COMMENT 


There are no prior North Carolina stat- 
utes or decisions relating to this section. 


§ 25-2-606. What constitutes acceptance of goods.—(1) Acceptance 


of goods occurs when the buyer 


(a) after a reasonable opportunity to inspect the goods signifies to the seller that 
the goods are conforming or that he will take or retain them in spite of their non- 


conformity ; or 


(b) fails to make an effective rejection (subsection (1) of $ 25-2-602), but 
such acceptance does not occur until the buyer has had a reasonable opportunity 


to inspect them; or 


(c) does any act inconsistent with the seller’s ownership; but if such act is 
wrongful as against the seller it is an acceptance only if ratified by him. 
(2) Acceptance of a part of any commercial unit is acceptance of that entire 


Unit. C1 9Gg ca 700 aslo) 


OFFICIAL COMMENT 


Prior uniform statutory provision. Sec- 
tion 48, Uniform Sales Act. 

Changes: Rewritten, the qualification 
in paragraph (c) and subsection (2) being 
new; Otherwise the general policy of the 
prior legislation is continued. 

Purposes of changes and new matter: 
To make it clear that: 

1. Under this Article “acceptance” as 
applied to goods means that the buyer, 
pursuant to the contract, takes particular 
goods which have been appropriated to 
the contract as his own, whether or not he 


is obligated to do so, and whether he does 
so by words, action, or silence when it is 
time to speak. If the goods contorm to the 
contract, acceptance amounts only to the 
performance by the buyer of one part of 
his legal obligation. 

2. Under this Article acceptance of 
goods is always acceptance of identified 
goods which have been appropriated to the 
contract or are appropriated by the con- 
tract. There is no provision for “acceptance 
of title’ apart from acceptance in general, 
since acceptance of title is not material 
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under this Article to the detailed rights 
and duties of the parties. (See Section 2— 
401). The refinements of the older law 
between acceptance of goods and of title 
become unnecessary in view of the pro- 
visions of the sections on effect and revo- 
cation of acceptance, on effects of identi- 
fication and on risk of loss, and those 
sections which free the seller’s and buyer’s 
remedies from the complications and con- 
fusions caused by the question of whether 
title has or has not passed to the buyer 
before breach. 

3. Under paragraph (a), payment made 
after tender is always one circumstance 
tending to signify acceptance of the goods 
but in itself it can never be more than one 
circumstance and is not conclusive. Also, 
a conditional communication of acceptance 
always remains subject to its expressed 
conditions. 

4. Under paragraph (c), any action taken 
by the buyer, which is inconsistent with 
his claim that he has rejected the goods, 
constitutes an acceptance. However, the 
provisions of paragraph (c) are subject to 
the sections dealing with rejection by the 
buyer which permit the buyer to take 
certain actions with respect to the goods 
pursuant to his options and duties imposed 
by those sections, without effecting an ac- 
ceptance of the goods. The second clause 
of paragraph (c) modifies some of the 
prior case law and makes it clear that 
“acceptance” in law based on the wrongful 
act of the acceptor is acceptance only as 
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against the wrongdoer and then only at 
the option of the party wronged. 

In the same manner in which a buyer 
can bind himself, despite his insistence 
that he is rejecting or has rejected the 
goods, by an act inconsistent with the 
seller’s ownership under paragraph (c), 
he can obligate himself by a communica- 
tion of acceptance despite a prior rejection 
under paragraph (a). However, the sec- 
tions on buyer’s rights on improper de- 
livery and on the effect of rightful 
rejection, make it clear that after he once 
rejects a tender, paragraph (a) does not 
operate in favor of the buyer unless the 
seller has re-tendered the goods or has 
taken affirmative action indicating that he 
is holding the tender open. See also Com- 
ment 2 to Section 2—601. 

5. Subsection (2) supplements the policy 
of the section on buyer’s rights on im- 
proper delivery, recognizing the validity 
of a partial acceptance but insisting that 
the buyer exercise this right only as to 
whole commercial units. 


Cross references: 

Point 2: Sections 2—401, 2—509, 2—510, 
2—607, 2—608 and Part 7. 

Point 4: Sections 2—601 through 2—604. 

Point 5: Section 2—601. 


Definitional cross references: 
“Buyer”. Section 2—103. 
“Commercial unit’. Section 2—105. 


“Goods”. Section 2—105. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsections (1) (a) and (b) are in ac- 
cord with Richardson v. Woodruff, 178 
N.C. 46, 100 S.E. 173 (1919), which holds 
that there is no acceptance of goods by the 
buyer until he has had an opportunity to in- 
spect the goods. Continued use, however, 
after discovery of nonconformity, or af- 
ter a reasonable opportunity to discover 
nonconformity, constitutes an acceptance. 
Hajoca Corp. v. Brooks, 249 N.C. 10, 105 
S.E.2d 123 (1958). 

Subsection (1) (c) accords with Ritchie 
yereRitchie,,192 (N.C. 538,29 135 °S.H.5458 
(1926), which holds that if a buyer sells 


part of the goods and keeps the proceeds 
of the sale and applies them to his own 
use, there is an acceptance. See Hajoca 
Corp. v. Brooks, 249 N.C. 10, 105 S.E.2d 
123 (1958), which holds, however, that 
retention of goods for the purpose of 
testing it for a reasonable time or at the 
request of the seller in order that he may 
endeavor to remedy the defects does not 
constitute an acceptance or waiver of the 
buyer’s right to rescind. 

Subsection (2) has no statutory or de- 
cisional parallel in prior North Carolina 
law. 


§ 25-2-607. Effect of acceptance; notice of breach; burden of estab- 
lishing breach after acceptance; notice of claim or litigation to person 
answerable over.—(1) The buyer must pay at the contract rate for any goods 


accepted. 


(2) Acceptance of goods by the buyer precludes rejection of the goods accepted 
and if made with knowledge of a nonconformity cannot be revoked because of it 
unless the acceptance was on the reasonable assumption that the nonconformity 
would be seasonably cured but acceptance does not of itself impair any other rem- 
edy provided by this article for nonconformity. 


1D IN,.G.—12 
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(3) Where a tender has been accepted 

(a) the buyer must within a reasonable time after he discovers or should have 
discovered any breach notify the seller of breach or be barred from any remedy ; 
and 

(b) if the claim is one for infringement or the like (subsection (3) of § 25-2- 
312) and the buyer is sued as a result of such a breach he must so notify the seller 
within a reasonable time after he receives notice of the litigation or be barred from 
any remedy over for liability established by the litigation. 

(4) The burden is on the buyer to establish any breach with respect to the 
goods accepted. 

(5) Where the buyer is sued for breach of a warranty or other obligation for 
which his seller is answerable over 

(a) he may give his seller written notice of the litigation. If the notice states 
that the seller may come in and defend and that if the seller does not do so he will 
be bound in any action against him by his buyer by any determination of fact com- 
mon to the two litigations, then unless the seller after seasonable receipt of the no- 
tice does come in and defend he is so bound. 


(b) if the claim is one for infringement or the like (subsection (3) of § 25-2- 
312) the original seller may demand in writing that his buyer turn over to him 
control of the litigation including settlement or else be barred from any remedy 
over and if he also agrees to bear all expense and to satisfy any adverse judg- 
ment, then unless the buyer after seasonable receipt of the demand does turn 
over control the buyer is so barred. 


(6) The provisions of subsections (3), (4) and (5) apply to any obligation of a 
buyer to hold the seller harmless ace infringement or the like (subsection (3) 


of § 25-2-312). (1965, c. 700, s. 1.) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- 
section (1)—Section 41, Uniform Sales 
Act; Subsections (2) and (3)—Sections 
49 and 69, Uniform Sales Act. 

Changes: Rewritten. 

Purposes of changes: To continue the 
prior basic policies with respect to accep- 
tance of goods while making a number of 
minor though material changes in the in- 
terest of simplicity and commercial con- 
venience so that: 

1. Under subsection (1), once the buyer 
accepts a tender the seller acquires a right 
to its price on the contract terms. In cases 
of partial acceptance, the price of any part 
accepted is, if possible, to be reasonably 
apportioned, using the type of apportion- 
ment familiar to the courts in quantum 
valebat cases, to be determined in terms of 
“the contract rate,” which is the rate de- 
termined from the bargain in fact (the 
agreement) after the rules and policies of 
this Article have been brought to bear. 

2. Under subsection (2) acceptance of 
goods precludes their subsequent rejection. 
Any return of the goods thereafter must 
be by way of revocation of acceptance 
under the next section. Revocation is un- 
available for a non-conformity known to 
the buyer at the time of acceptance, ex- 
cept where the buyer has accepted on the 


reasonable assumption that the non-con- 
formity would be seasonably cured. 

3. All other remedies of the buyer remain 
unimpaired under subsection (2). This is 
intended to include the buyer’s full rights 
with respect to future installments despite 
his acceptance of any earlier non-conform- 
ing installment. 

4. The time of notification is to be 
determined by applying commercial stan- 
dards to a merchant buyer. “A reasonable 
time” for notification from a retail con- 
sumer is to be judged by different stan- 
dards so that in his case it will be extended, 
for the rule of requiring notification is 
designed to defeat commercial bad faith, 
not to deprive a good faith consumer of 
his remedy. 

The content of the notification need 
merely be sufficient to let the seller know 
that the transaction is still troublesome and 
must be watched. There is no reason to 
require that the notification which saves 
the buyer’s rights under this section must 
include a clear statement of all the ob- 
jections that will be relied on by the buyer, 
as under the section covering statements 
of defects upon rejection (Section 2— 
605). Nor is there reason for requiring the 
notification to be a claim for damages or 
of any threatened litigation or other resort 
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to a remedy. The notification which saves 
the buyer’s rights under this Article need 
only be such as informs the seller that the 
transaction is claimed to involve a breach, 
and thus opens the way for normal settle- 
ment through negotiation. 

5. Under this Article various benefi- 
Ciaries are given rights for injuries sus- 
tained by them because of the seller’s 
breach of warranty. Such a beneficiary does 
not fall within the reason of the present 
section in regard to discovery of defects 
and the giving of notice within a reason- 
able time after acceptance, since he has 
nothing to do with acceptance. However, 
the reason of this section does extend to 
requiring the beneficiary to notify the seller 
that an injury has occurred. What is said 
above, with regard to the extended time for 
reasonable notification from the lay con- 
sumer after the injury is also applicable 
here; but even a beneficiary can be prop- 
erly held to the use of good faith in noti- 
fying, once he has had time to become 
aware of the legal situation. 

6. Subsection (4) unambiguously places 
the burden of proof to establish breach 
on the buyer after acceptance. However. 
this rule becomes one purely of procedure 
when the tender accepted was non-con- 
forming and the buyer has given the 
seller notice of breach under subsection 
(3). For subsection (2) makes it clear that 
acceptance leaves unimpaired the buyer’s 
right to be made whole, and that right can 
be exercised by the buyer not only by 
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way of cross-claim for damages, but also 
by way of recoupment in diminution or 
extinction of the price. 

7. Subsections (3) (b) and (5) (b) give 
a warrantor against infringement an op- 
portunity to defend or compromise third- 
party claims or be relieved of his liability. 
Subsection (5) (a) codifies for all warran- 
ties the practice of voucher to defend. 
Compare Section 3—803. Subsection (6) 
makes these provisions applicable to the 
buyer’s liability for infringement under 
Section 2—312. 


8. All of the provisions of the present 
section are subject to any explicit reser- 
vation of rights. 


Cross references: 


Point 1: Section 1—201. 
Point 2: Section 2—608. 
Point 4: Sections 1—204 and 3—605. 
Point 5: Section 2—318. 
Point 6: Section 2—717. 
Point 7: Sections 2—312 and 3--803. 


Point 8: Section 1—207. 
Definitional cross references: 
“Burden of establishing’. Section 1— 
201. 
“Buyer”. Section 2—103. 
“Conform”. Section 2—106. 
“Contract”. Section 1—201. 
“Goods”. Section 2—105. 
“Notifies”. Section 1—201. 
“Reasonable time”. Section 1—204. 
“Remedy”. Section 1—201. 
“Seasonably”. Section 1—204. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with Parker v. 
Fenwick, 138 N.C. 209, 50 S.E. 627 (1905), 
which requires payment of price upon ac- 
ceptance. See also Dodson vy. Moore, 64 
N.C. 512 (1870). 

Subsection (2) accords with Spiers v. 
Halsted, 74 N.C. 620 (1876), that mere 
acceptance of a purchased article does not 
itself constitute a waiver of damages for 
a delay in performance of the contract. 
Cox v. Long, 69 N.C. 7 (1873), Thomas v. 
Simpson, 80 N.C. 4 (1899), and Potter v. 
National Supply Co., 230 N.C. 1, 51 S.E.2d 
908 (1949), hold that a purchaser does not 
waive his right to sue a seller for damages 
because of the inferior quality of articles 
purchased or for breach of warranty by 


the mere acceptance and retention of goods 
not fulfilling the terms of the contract. 

Subsection (3) (a) accords with Main v. 
Field, 144 N.C. 307, 56 S.E. 943 (1907), 
that a buyer of goods has a reasonable 
time within which to give the seller no- 
tice of a breach of warranty after accep- 
tance of the goods. 

Subsection (3) (b) has no prior North 
Carolina statutory or decisional parallel. 

Subsection (4) accords with Furst v. 
Taylor, 204 N.C. 603, 169 S.E. 185 (1933); 
Parker v. Fenwick, 138 N.C. 209, 50 S.E. 
627 (1905). 

Subsections (5) and (6) have no prior 
North Carolina statutory or decisional 
equivalents. 


§ 25-2-608. Revocation of acceptance in whole or in part.—(1) The 
buyer may revoke his acceptance of a lot or commercial unit whose nonconformity 
substantially impairs its value to him if he has accepted it 

(a) on the reasonable assumption that its nonconformity would be cured and it 


has not been seasonably cured ; or 


(b) without discovery of such nonconformity if his acceptance was reasonably 
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induced either by the difficulty of discovery before acceptance or by the seller’s as- 


surances. 


(2) Revocation of acceptance must occur within a reasonable time after the 
buyer discovers or should have discovered the ground for it and before any sub- 
stantial change in condition of the goods which is not caused by their own defects. 
It is not effective until the buyer notifies the seller of it. 

(3) A buyer who so revokes has the same rights and duties with regard to the 
goods involved as if he had rejected them. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 69(1) (d), (3). (4) and (5), Uniform 
Sales Act. 

Changes: Rewritten. 

Purposes of changes: To make it clear 
that: 

1. Although the prior basic pclicy is 
continued, the buyer is no longer required 
to elect between revocation of acceptance 
and recovery of damages for breach. Both 
are now available to him. The non-alterna- 
tive character of the two remedies is 
stressed by the terms used in the present 
section. The section no longer speaks of 
“rescission,” a term capable of ambiguous 
application either to transfer of title to the 
goods or to the contract of sale and sus- 
ceptible also of confusion with cancellation 
for cause of an executed or executory por- 
tion of the contract. The remedy under 
this section is instead referred to simply 
as “revocation of acceptance” of goods 
tendered under a contract for sale and 
involves no suggestion of “election” of 
any sort. 


2. Revocation of acceptance is possible 
only where the non-conformity substan- 
tially impairs the value of the goods to the 
buyer. For this purpose the test is not 
what the seller had reason to know at 
the time of contracting; the question is 
whether the non-conformity is such as will 
in fact cause a substantial impairment of 
value to the buyer though the seller had 
no advance knowledge as to the buyer’s 
particular circumstances. 

3. “Assurances” by the seller under para- 
graph (b) of subsection (1) can rest as 
well in the circumstances or in the con- 
tract as in explicit language used at the 
time of delivery. The reason for recog- 
nizing such assurances is that they induce 
the buyer to delay discovery. These are 
the only assurances involved in paragraph 
(b). Explicit assurances may be made 
either in good faith or bad faith. In either 
case any remedy accorded by this Article 
is available to the buyer under the section 
on remedies for fraud. 

4. Subsection (2) requires notification of 
revocation of acceptance within a reason- 


able time after discovery of the grounds 
for such revocation. Since this remedy will 
be generally resorted to only after at- 
tempts at adjustment have failed, the rea- 
sonable time period should extend in most 
cases beyond the time in which notifica- 
tion of breach must be given, beyond the 
time for discovery of non-conformity 
after acceptance and beyond the time for 
rejection after tender. The parties may by 
their agreement limit the time for notifica- 
tion under this section, but the same sanc- 
tions and considerations apply to such 
agreements as are discussed in the com- 
ment on manner and effect of rightful 
rejection. 

5. The content of the notice under sub- 
section (2) is to be determined in this 
case as in others by considerations of good 
faith, prevention of surprise, and reason- 
able adjustment. More will generally be 
necessary than the mere notification of 
breach required under the preceding sec- 
tion. On the other hand the requirements 
of the section on waiver of buyer’s ob- 
jections do not apply here. The fact that 
quick notification of trouble is desirable 
affords good ground for being slow to 
bind a buyer by his first statement. Fol- 
lowing the general policy of this Article, 
the requirements of the content of notifi- 
cation are less stringent in the case of a 
non-merchant buyer. 

6. Under subsection (2) the prior policy 
is continued of seeking substantial justice 
in regard to the condition of goods re- 
stored to the seller. Thus the buyer may 
not revoke his acceptance if the goods 
have materially deteriorated except by 
reason of their own defects. Worthless 
goods, however, need not be offered back 
and minor defects in the articles reoffered 
are to be disregarded. 

7. The policy of the section allowing 
partial acceptance is carried over into the 
present secticn and the buyer may revoke 
his acceptance, in appropriate cases, as to 
the entire lot or any commercial unit 
thereof. 


Cross references: 
Point 3: Section 2—721. 
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Point 4: Secticns 1—204, 2—602 and 
2—607. 
Point 5: Sections 2—605 and 2—607. 
Point 7: Section 2—601. 
Definitional cross references: 
“Buyer”. Section 2—103. 
“Commercial unit”. Section 2—105. 


“Conform”. Section 2—106. 


Cu. 25. UNIFoRM CoMMERCIAL CODE § 25-2-609 
“Goods”. Section 2—105. 
“Lot”. Section 2—105. 
“Notifies”. Section 1—201. 
“Reasonable time’. Section 1—204. 
“Rights”. Section 1—201. 
“Seasonably” Section 1—204. 


“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) (a) accords with Hajoca 
Corp. v. Brooks, 249 N.C. 10, 105 S.E.2d 
123 (1958), that a buyer’s retention of 
goods during a period in which seller 
makes efforts to remedy defects does not 
bar buyer from thereafter electing to re- 
scind contract. 

Subsection (1) (b) accords with Case 
Threshing Mach. Co. v. McKay, 161 N.C. 
584, 77 S.E. 848 (1913), that retention of a 
machine at seller’s request to try to make 
it perform the service it was represented 
as capable of performing does not pre- 
vent the purchaser from rescinding the 
purchase. See also Thomas vy. Simpson, 80 
N.C. 4 (1879), that acceptance of goods in 
ignorance of defect therein is not a waiver 
of implied warranty of quality. 


Subsection (2) accords with Huyett & 
Smith Mig. Co. v. Gray, 124 N.C. 322, 32 
S.E. 718 (1899), that a purchaser has rea- 
sonable time to operate machinery for 
the purpose of testing it; if machinery 
does not come up to contract, he may 
abandon the contract and refuse to re- 
ceive and use the property. See also Hen- 
drix v. B & L, Motors, Inc., 241 N. C. 644, 
86 S.E.2d 448 (1955). 

Subsection (3) accords with Hendrix v. 
B & L Motors, Inc., 241 N.C. 644, 86 
S.E.2d 448 (1955), and Curtis v. White 
Cadillac. ©ildsums ine s4 Sm N. Comey ye 04: 
S.E.2d 877 (1958). 


§ 25-2-609. Right to adequate assurance of performance.—(1) A 
contract for sale imposes an obligation on each party that the other’s expectation 
of receiving due performance will not be impaired. When reasonable grounds for 
insecurity arise with respect to the performance of either party the other may in 
writing demand adequate assurance of due performance and until he receives such 
assurance may if commercially reasonable suspend any performance for which he 
has not already received the agreed return. 

(2) Between merchants the reasonableness of grounds for insecurity and the 
adequacy of any assurance offered shall be determined according to commercial 
standards. 

(3) Acceptance of any improper delivery or payment does not prejudice the ag- 
grieved party’s right to demand adequate assurance of future performance. 

(4) After receipt of a justified demand failure to provide within a reasonable 
time not exceeding thirty days such assurance of due performance as is adequate 
under the circumstances of the particular case is a repudiation of the contract. 
61905500.0700, 5s.0].2) 

OFFICIAL COMMENT 


Prior uniform statutory provision: See 
Sections 53, 54(1) (b), 55 and 63(2), Uni- 
form Sales Act. 

Purposes: 

1. The section rests on the recognition 
of the fact that the essential purpose of a 
contract between commiercial men is ac- 
tual performance and they do not bargain 
merely for a promise, or for a promise 
plus the right to win a lawsuit and that a 
continuing sense of reliance and security 
that the promised performance will be 
forthcoming when due, is an important 
feature of the bargain. If either the will- 
ingness or the ability of a party to perform 


declines materially between the time of 
contracting and the time for performance, 
the other party is threatened with the loss 
of a substantial part of what he has bar- 
gained for. A seller needs protection not 
merely against having to deliver on credit 
to a shaky buyer. but also against having 
to procure and manufacture the goods, 
perhaps turning down other customers. 
Once he has been given reason to believe 
that the buyer’s performance has become 
uncertain, it is an undue hardship to force 
him to continue his own performance. 
Similarly, a buyer who believes that the 
seller’s deliveries have become uncertain 
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cannot safely wait for the due date of per- 
formance when he has been buying to 
assure himself of materials for his current 
manufacturing or to replenish his stock of 
merchandise. 

2. Three measures have been adopted to 
meet the needs of commercial men in such 
situations. First, the aggrieved party is 
permitted to suspend his own performance 
and any preparation therefor, with excuse 
for any resulting necessary delay, until 
the situation has been clarified. “Suspend 
performance” under this section means 
to hold up performance pending the out- 
come of the demand, and includes also the 
holding up of any preparatory action. This 
is the same principle which governs the 
ancient law of stoppage and seller’s lien, 
and also of excuse of a buyer from pre- 
payment if the seller’s actions manifest 
that he cannot or will not perform. (Orig- 
inal Act, Section 63 (2).) 

Secondly, the aggrieved party is given 
the right to require adequate assurance 
that the other party’s performance will be 
duly forthcoming. This principle is re- 
flected in the familiar clauses permitting 
the seller to curtail deliveries if the buyer’s 
credit becomes impaired, which when held 
within the limits of reasonableness and 
good faith actually express no more than 
the fair business meaning of any commer- 
cial contract. 

Third, and finally, this section provides 
the means by which the aggrieved party 
may treat the contract as broken if his 
reasonable grounds for insecurity are not 
cleared up within a reasonable time. This 
is the principle underlying the law of an- 
ticipatory breach, whether by way of de- 
fective part performance or by repudiation. 
The present section merges these three 
principles of law and commercial practice 
into a single theory of general application 
to all sales agreements looking to future 
performance. 

3. Subsection (2) of the present section 
requires that “reasonable” grounds and 
“adequate” assurance as used in subsection 
(1) be defined by commercial] rather than 
legal standards. The express reference to 
commercial standards carries no connota- 
tion that the obligation of good faith is 
not equally applicable here. 

Under commercial standards and in ac- 
cord with commercial practice, a ground 
for insecurity need not arise from or be 
directly related to the contract in question. 
The law as to “dependence” or “indepen- 
dence” of promises within a single contract 
does not control the application of the 
present section. 
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Thus a buyer who falls behind in “his 
account” with the seller, even though the 
items involved have to do with separate 
and legally distinct contracts, impairs the 
seller’s expectation of due performance. 
Again, under the same test, a buyer who 
requires precision parts which he intends 
to use immediately upon delivery, may 
have reasonable grounds for insecurity if 
he discovers that his seller is making de- 
fective deliveries of such parts to other 
buyers with similar needs. Thus, too, in a 
situation such as arose in Jay Dreher 
Corporation v. Delco Appliance Corpo- 
ration, 93 F. 2d 275 (C.C.A.2, 1937), where 
a manufacturer gave a dealer an exclusive 
franchise for the sale of his product but 
on two or three occasions breached the 
exclusive dealing clause, although there 
was no default in orders, deliveries or 
payments under the separate sales con- 
tract between the parties, the aggrieved 
dealer would be entitled to suspend his 
performance of the contract for sale under 
the present section and to demand assur- 
ance that the exclusive dealing contract 
would be lived up to. There is no need for 
an explicit clause tying the exclusive fran- 
chise into the contract for the sale of 
goods since the situation itself ties the 
agreements together. 


The nature of the sales contract enters 
also into the question of reasonableness. 
For example, a report from an apparently 
trustworthy source that the seller had 
shipped defective goods or was planning to 
ship them would normally give the buyer 
reasonable grounds for insecurity. But 
when the buyer has assumed the risk of 
payment before inspection of the goods, 
as in a sales contract on C.I.F. or similar 
cash against documents terms, that risk is 
not to be evaded by a demand for assur- 
ance. Therefore no ground for insecurity 
would exist under this section unless the 
report went to a ground which would 
excuse payment by the buyer. 

4. What constitutes “adequate” assur- 
ance of due performance is subject to the 
same test of factual conditions. For ex- 
ample, where the buyer can make use of 
a defective delivery, a mere promise by a 
seller of good repute that he is giving the 
matter his attention and that the defect 
will not be repeated, is normally sufficient. 
Under the same circumstances, however, a 
similar statement by a known corner- 
cutter might well be considered insuffi- 
cient without the posting of a guaranty 
or, if so demanded by the buyer, a speedy 
replacement of the delivery involved. By 
the same token where a delivery has de- 
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fects, even though easily curable, which 
interfere with easy use by the buyer, no 
verbal assurance can be deemed adequate 
which is not accompanied by replacement, 
repair, money-allowance, or other commer- 
cially reasonable cure. 

A fact situation such as arose in Corn 
Products Refining Co. v. Fasola, 94 N.J.L. 
181, 109 A. 505 (1920) offers illustration 
both of reasonable grounds for insecurity 
and “adequate” assurance. In that case a 
contract for the sale of oils on 30 days’ 
credit, 2% off for payment within 10 days, 
provided that credit was to be extended to 
the buyer only if his financial responsi- 
bility was satisfactory to the seller. The 
buyer had been in the habit of taking ad- 
vantage of the discount but at the same 
time that he failed to make his customary 
10 day payment, the seller heard rumors, 
in fact false, that the buyer’s financial 
condition was shaky. Thereupon, the seller 
demanded cash before shipment or security 
satisfactory to him. The buyer sent a good 
credit report from his banker, expressed 
willingness to make payments when due 
on the 30 day terms and insisted on further 
deliveries under the contract. Under this 
Article the rumors, although false, were 
enough to make the buyer’s financial con- 
dition “unsatisfactory” to the seller under 
the contract clause. Moreover, the buyer’s 
practice of taking the cash discounts is 
enough, apart from the contract clause, 
to lay a commercial foundation for sus- 
Ppicion when the practice is suddenly 
stopped. These matters, however, go only 
to the justification of the seller’s demand 
for security, or his “reasonable grounds 
for insecurity”. 

The adequacy of the assurance given is 
not measured as in the type of “satisfac- 
tion” situation affected with intangibles, 
such as in personal service cases, cases 
involving a third party’s judgment as final, 
or cases in which the whole contract is 
dependent on one party’s satisfaction, as 
in a sale on approval. Here, the seller 
must exercise good faith and observe 
commercial standards. This Article thus 
approves the statement of the court in 
James B. Berry’s Sons Co. of Illinois v. 
Monark Gasoline & Oil Co., Inc., 32 F. 2d 
74, (C.C.A.8, 1929), that the seller’s satis- 
faction under such a clause must be based 
upon reason and must not be arbitrary or 
capricious; and rejects the purely personal 
“good faith” test of the Corn Products 
Refining Co. case, which held that in the 
seller’s sole judgment, if for any reason 
he was dissatisfied, he was entitled to re- 
voke the credit. In the absence of the 
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buyer’s failure to take the 2% discount as 
was his custom, the banker’s report given 
in that case would have been “adequate” 
assurance under this Act, regardless of the 
language of the “satisfaction” clause. How- 
ever, the seller is reasonably entitled to 
feel insecure at a sudden expansion of the 
buyer’s use of a credit term, and should be 
entitled either to security or to a satis- 
factory explanation. 

The entire foregoing discussion as to 
adequacy of assurance by way of explana- 
tion is subject to qualification when re- 
peated occasions for the application of this 
section arise. This Act recognizes that re- 
peated delinquencies must be viewed as 
cumulative. On the other hand, commer- 
cial sense also requires that if repeated 
claims for assurance are made under this 
section, the basis for these claims must be 
increasingly obvious. 

5. A failure to provide adequate assur- 
ance of performance and thereby to re- 
establish the security of expectation, results 
in a breach only “by repudiation” under 
subsection (4). Therefore, the possibility 
is continued of retraction of the repudia- 
tion under the section dealing with that 
problem, unless the aggrieved party has 
acted on the breach in some manner. 

The thirty day limit on the time to pro- 
vide assurance is laid down to free the 
question of reasonable time from uncer- 
tainty in later litigation. 

6. Clauses seeking to give the protected 
party exceedingly wide powers to cancel 
or readjust the contract when ground for 
insecurity arises must be read against the 
fact that good faith is a part of the obli- 
gation of the contract and not subject to 
modification by agreement and includes, in 
the case of a merchant, the reasonable ob- 
servance of commercial standards of fair 
dealing in the trade. Such clauses can thus 
be effective to enlarge the protection given 
by the present section to a certain extent, 
to fix the reasonable time within which re- 
quested assurance must be given, or to 
define adequacy of the assurance in any 
commercially reasonable fashion. But any 
clause seeking to set up arbitrary stan- 
dards for action is ineffective under this 
Article. Acceleration clauses are treated 
similarly in the Articles on Commercial 
Paper and Secured Transactions. 

Cross references: 

Point 3: Section 1—-203. 

Point 5: Section 2—611. 

Point 6: Sections 1—203 and 1—208 
and Articles 3 and 9. 

Definitional cross references: 

“Aggrieved party”. Section 1—201. 
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“Between merchants”. Section 2—104. 
“Contract”. Section 1—201. 
“Contract for sale”. Section 2—106. 
“Party”. Section 1—201. 
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“Reasonable time’. Section 1—204. 
“Rights”. Section 1—201. 
“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


There was no statutory or case law in 
North Carolina as to security for perfor- 
mance to be applicable in anticipation of 


nonperformance, repudiation or insecurity 
on the part of either of the contracting 
parties. This is entirely new. 


§ 25-2-610. Anticipatory repudiation.—When either party repudiates 
the contract with respect to a performance not yet due the loss of which will sub- 
stantially impair the value of the contract to the other, the aggrieved party may 

(a) for a commercially reasonable time await performance by the repudiating 


party ; or 


(b) resort to any remedy for breach (§ 25-2-703 or § 25-2-711), even though 
he has notified the repudiating party that he would await the latter’s performance 


and has urged retraction; and 


(c) in either case suspend his own performance or proceed in accordance with 
the provisions of this article on the seller’s right to identify goods to the contract 
notwithstanding breach or to salvage unfinished goods (§ 25-2-704). (1965, c. 


70083412) 


OFFICIAL COMMENT 


Prior uniform statutory provision: See 
Sections 63(2) and 65, Uniform Sales Act. 

Purposes: To make it clear that: 

1. With the problem of insecurity taken 
care of by the preceding section and with 
provision being made in this Article as to 
the effect of a defective delivery under an 
installment contract, anticipatory repudia- 
tion centers upon an overt communication 
of intention or an action which renders 
performance impossible or demonstrates a 
clear determination not to continue with 
performance. 

Under the present section when such a 
repudiation substantially impairs the value 
of the contract, the aggrieved party may 
at any time resort to his remedies for 
breach, or he may suspend his own per- 
formance while he negotiates with, or 
awaits performance by, the other party. 
But if he awaits performance beyond a 
commercially reasonable time he cannot 
recover resulting damages which he should 
have avoided. 

2. It is not necessary for repudiation 
that performance be made literally and 
utterly impossible. Repudiation can result 
from action which reasonably indicates a 
rejection of the continuing obligation. 
And, a repudiation automatically results 
under the preceding section on insecurity 
when a party fails to provide adequate as- 
surance of due future performance within 
thirty days after a justifiable demand 
therefor has been made. Under the lan- 
guage of this section, a demand by one or 
both parties for more than the contract 
calls for in the way of counter-perfor- 
mance is not in itself a repudiation nor does 


it invalidate a plain expression of desire 
for future performance. However, when 
under a fair reading it amounts to a state- 
ment of intention not to perform except 
on conditions which go beyond the con- 
tract, it becomes a repudiation. 

3. The test chosen to justify an ag- 
grieved party’s action under this section is 
the same as that in the section on breach 
in installment contracts—namely the sub- 
stantial value of the contract. The most 
useful test of substantial value is to deter- 
mine whether material inconvenience or 
injustice will result if the aggrieved party 
is forced to wait and receive an ultimate 
tender minus the part or aspect repudiated. 

4. After repudiation, the aggrieved party 
may immediately resort to any remedy he 
chooses provided he moves in good faith 
(see Section 1—203). Inaction and silence 
by the aggrieved party may leave the 
matter open but it cannot be regarded as 
misleading the repudiating party There- 
fore the aggrieved party is left free to pro- 
ceed at any time with his options under 
this section, unless he has taken some 
positive action which in good faith re- 
quires notification to the other party be- 
fore the remedy is pursued. 

Cross references: 

Point 1: Sections 2—609 and 2—612. 

Point 2: Section 2—609. 

Point 3: Section 2—612. 

Point 4: Section 1—203. 

Definitional cross references: 

“Aggrieved party”. Section 1—201. 

“Contract”. Section 1—201. 

“Party”. Section 1—201. 

“Remedy”. Section 1—201. 


184 


§ 25-2-611 


Cu. 25. UNiFoRM COMMERCIAL CoDE 


§ 25-2-611 


NORTH CAROLINA COMMENT 


An anticipatory breach of contracts was 
apparently actionable in North Carolina 
before the date fixed by a contract for per- 
formance. If one party renounced the con- 
tract before the date fixed by contract for 
performance, the other party might treat 
the renunciation as a “breach” and sue for 
his damages at once provided the renun- 
ciation covered the entire performance to 
which the contract bound the promisor. 
See Pappas v. Crist, 223 N.C. 265, 25 S.E.2d 
850 (1943); Tillis v. Calvine Cotton Mills, 
251 .N.C. 359, 111 S.E.2d° 606. (1959).. In 
North Carolina, however, for the breach of 
an executory contract the plaintiff might 
recover only such substantial damages as 
could be ascertained and measured with 
reasonable certainty. While absolute cer- 
tainty was not required, evidence of dam- 
ages had to be sufficiently specific and 
complete to permit the jury to arrive at 
a reasonable conclusion. A witness was 
not permitted to give a mere guess or 
Opinion, unsupported by facts, as to the 
amount of damages arising upon a breach 
of contract. See Tillis v. Calvine Cotton 
Mills, 251 N.C. 359, 111 S.E.2d 606 (1959). 
In addition, the contractor against whom 
the contract was breached was normally 
under an obligation to exercise reasonable 
diligence to minimize the damages caused 
to him by the breach. Tillis v. Calvine 
Cotton Mills, 251 N.C. 359, 111 S.E.2d 606 
(1959). The result was that in North 
Carolina, notwithstanding statements of 
the court that anticipatory breaches of 
contract were actionable, the court did not 
favor such actions. In most cases, due to 
the requirements of certainty and mitiga- 
tion of damages by the party against whom 
the contract had been breached, for prac- 
tical purposes, damages could not be ade- 
quately measured prior to the date when 
the contract by its terms should have been 
performed. Compare: McJunkin Corp. v. 
North Carolina Natural Gas Corp., 300 
F.2d 794 (4th Cir. 1961); Tillis v. Calvine 
Cotton Mills, 251 N.C. 359, 111 S.E.2d 606 
(1959). 

The UCC, GS 25-2-610, provides for im- 
mediate relief for an aggrieved party up- 
on a repudiation of the contract by the 
other party by an overt communication of 
intention or action which renders per- 
formance of the contract impossible or 
demonstrates clearly an intention not to 
continue with the performance. It gives 


the aggrieved party (a) the right to wait 
a commercially reasonable time for per- 
formance by the repudiating party; (b) 
the right to resort to any remedy set out 
in GS 25-2-703 (if the seller) and GS 25- 
2-711 (if the buyer) for breach; or (c) 
the right to suspend his own performance. 
(Subsection (c) accords with prior North 
Carolina law on this point. See Wade v. 
Lutterlohwe1o06 = N.C. "116" 144) S.F-1694 
(1928), that renunciation by one party to 
contract excuses other from any further 
offer to perform.) 

While North Carolina recognized the 
doctrine of anticipatory breach of con- 
tracts, the limits of the doctrine, especially 
as to damages recoverable, were uncertain. 
The UCC not only gives either aggrieved 
party the right to sue as for breach or to 
suspend performance in case of repudia- 
tion of a contract, but it also establishes 
the date for the determination of damages. 
(The date of the anticipatory repudiation 
of the contract.) 

Under the Restatement, Contracts § 338 
(1932), and in most states recognizing the 
doctrine of anticipatory breach in connec- 
tion with sales, the measure of damages 
recoverable was the difference between the 
price as specified in the contract and the 
market price at the date and place when 
delivery or performance was to have been 
made. This formula is complicated as it 
is often well nigh impossible to determine 
the price of goods at a future date, es- 
pecially when the duty to mitigate dam- 
ages is considered which might very well 
result in no damages at all. 


This section of the UCC and GS 25-2- 
723 make damages less speculative, pro- 
viding that if the action comes to trial by 
reason of anticipatory breach before the 
date of performance specified in the con- 
tract, the damages shall be the difference 
between the contract price specified and 
the market price as of “the time the ag- 
grieved party learned of the repudiation.” 
This apparently changes the law of North 
Carolina. See McJunkin Corp. v. North 
Carolina Natural Gas Corp., 300 F.2d 794 
(4th Cir. 1961), which held that damages 
for anticipatory breach of contract were 
to be assessed on the basis of profit fac- 
tors existent at the time of performance 
fixed by contract, and not at the time of 
repudiation. 


§ 25-2-611. Retraction of anticipatory repudiation.—(1) Until the 
repudiating party’s next performance is due he can retract his repudiation unless 
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the aggrieved party has since the repudiation cancelled or materially changed his 
position or otherwise indicated that he considers the repudiation final. 

(2) Retraction may be by any method which clearly indicates to the aggrieved 
party that the repudiating party intends to perform, but must include any assur- 
ance justifiably demanded under the provisions of this article (§ 25-2-609). 

(3) Retraction reinstates the repudiating party’s rights under the contract with 
due excuse and allowance to the aggrieved party for any delay occasioned by the 


repudiation. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: To make it clear that: 

1. The repudiating party’s right to re- 
instate the contract is entirely dependent 
upon the action taken by the aggrieved 
party. If the latter has cancelled the con- 
tract or materially changed his position at 
any time after the repudiation, there can 
be no retraction under this section. 

2. Under subsection (2) an effective re- 
traction must be accompanied by any as- 
surances demanded under the section deal- 
ing with right to adequate assurance. A re- 
pudiation is of course sufficient to give rea- 
sonable ground for insecurity and to war- 


rant a request for assurance as an essen- 
tial condition of the retraction. However, 
after a timely and unambiguous expression 
of retraction, a reasonable time for the as- 
surance to be worked out should be al- 
lowed by the aggrieved party before can- 
cellation. 

Cross reference: 

Point 2: Section 2—609. 

Definitional cross references: 

“Agerieved party”. Section 1—201. 

“Cancellation”. Section 2—106. 

“Contract”. Section 1—201. 

“Party”. Section 1—201. 

“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


There is no prior case or statutory law 
in connection with this section. 


§ 25-2-612. “Installment contract’; breach.—(1) An “installment con- 


tract’ is one which requires or authorizes the delivery of goods in separate lots 
to be separately accepted, even though the contract contains a clause “each delivery 
is a separate contract” or its equivalent. 

(2) The buyer may reject any installment which is nonconforming if the non- 
conformity substantially impairs the value of that installment and cannot be cured 
or if the nonconformity is a defect in the required documents; but if the non- 
conformity does not fall within subsection (3) and the seller gives adequate as- 
surance of its cure the buyer must accept that installment. 

(3) Whenever nonconformity or default with respect to one or more install- 
ments substantially impairs the value of the whole contract there is a breach of 
the whole. But the aggrieved party reinstates the contract if he accepts a non- 
conforming installment without seasonably notifying of cancellation or if he brings 
an action with respect only to past installments or demands performance as to 
future installments. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 45(2), Uniform Sales Act. 

Changes: Rewritten. 

Purposes of changes: To continue prior 
law but to make explicit the more mercan- 
tile interpretation of many of the rules in- 
volved, so that: 

1. The definition of an installment con- 
tract is phrased more broadly in this Ar- 
ticle so as to cover installment deliveries 
tacitly authorized by the circumstances or 
by the option of either party. 

2. In regard to the apportionment of the 
price for separate payment this Article ap- 


plies the more liberal test of what can be 
apportioned rather than the test of what 
is clearly apportioned by the agreement. 
This Article also recognizes approximate 
calculation or apportionment of price sub- 
ject to subsequent adjustment. A _ provi- 
sion for separate payment for each lot de- 
livered ordinarily means that the price is 
at least roughly calculable by units of 
quantity, but such a provision is not essen- 
tial to an “installment contract.” If sepa- 
rate acceptance of separate deliveries is 
contemplated, no generalized contrast be- 
tween wholly “entire” and wholly “divisi- 
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ble” contracts has any standing under this 
Article. 

3. This Article rejects any approach 
which gives clauses such as “each delivery 
is a separate contract” their legalistically 
literal effect. Such contracts nonetheless 
call for installment deliveries. Even where 
a clause speaks of “a separate contract for 
all purposes”, a commercial reading of the 
language under the section on good faith 
and commercial standards requires that the 
singleness of the document and the nego- 
tiation, together with the sense of the situ- 
ation, prevail over any uncommercial and 
legalistic interpretation. 

4. One of the requirements for rejection 
under subsection (2) is non-conformity 
substantially impairing the value of the 
installment in question. However, an in- 
stallment agreement may require accurate 
conformity in quality as a condition to the 
right to acceptance if the need for such 
conformity is made clear either by express 
provision or by the circumstances. In such 
a case the effect of the agreement is to de- 
fine explicitly what amounts to substantial 
impairment of value impossible to cure. A 
clause requiring accurate compliance as a 
condition to the right to acceptance must, 
however, have some basis in reason, must 
avoid imposing hardship by surprise and is 
subject to waiver or to displacement by 
practical construction. 


Substantial impairment of the value of 
an installment can turn not only on the 
quality of the goods but also on such fac- 
tors as time, quantity, assortment, and the 
like. It must be judged in terms of the 
normal or specifically known purposes of 
the contract. The defect in required docu- 
ments refers to such matters as the ab- 
sence of insurance documents under a 
C.1.F. contract, falsity of a bill of lading, 
or one failing to show shipment within the 
contract period or to the contract destina- 
tion. Even in such cases, however, the 
provisions on cure of tender apply if ap- 
propriate documents are readily procur- 
able. 


5. Under subsection (2) an installment 
delivery must be accepted if the non-con- 
formity is curable and the seller gives ade- 
quate assurance of cure. Cure of non- 
conformity of an installment in the first in- 
stance can usually be afforded by an al- 
lowance against the price, or in the case 
of reasonable discrepancies in quantity 
either by a further delivery or a partial re- 
jection. This Article requires reasonable 
action by a buyer in regard to discrepant 
delivery and good faith requires that the 
buyer make any reasonable minor outlay 
of time or money necessary to cure an 
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overshipment by severing out an accepta- 
ble percentage thereof. The seller must 
take over a cure which involves any ma- 
terial burden; the buyer’s obligation 
reaches only to cooperation. Adequate as- 
surance for purposes of subsection (2) is 
measured by the same standards as under 
the section on right to adequate assurance 
of performance. 


6. Subsection (3) is designed to further 
the continuance of the contract in the ab- 
sence of an overt cancellation. The ques- 
tion arising when an action is brought as 
to a single installment only is resolved by 
making such action waive the right of can- 
cellation. This involves merely a defect in 
one or more installments, as contrasted 
with the situation where there is a true re- 
pudiation within the section on anticipa- 
tory repudiation. Whether the non-con- 
formity in any given installment justifies 
cancellation as to the future depends, not 
on whether such non-conformity indicates 
an intent or likelihood that the future de- 
liveries will also be defective, but whether 
the non-conformity substantially impairs 
the value of the whole contract. If only 
the seller’s security in regard to future in- 
stallments is impaired, he has the right to 
demand adequate assurances of proper fu- 
ture performance but has not an immediate 
right to cancel the entire contract. It is 
clear under this Article, however, that de- 
fects in prior installments are cumulative 
in effect, so that acceptance does not wash 
out the defect “waived.” Prior policy is 
continued, putting the rule as to buyer’s 
default on the same footing as that in re- 
gard to seller’s default. 

7. Under the requirement of seasonable 
notification of cancellation under subsec- 
tion (3), a buyer who accepts a non-con- 
forming installment which substantially 
impairs the value of the entire contract 
should properly be permitted to withhold 
his decision as to whether or not to can- 
cel pending a response from the seller as 
to his claim for cure or adjustment. Simi- 
larly, a seller may withhold a delivery 
pending payment for prior ones, at the 
same time delaying his decision as to can- 
cellation. A reasonable time for notifying 
of cancellation, judged by commercial 
standards under the section on good faith, 
extends of course to include the time cov- 
ered by any reasonable negotiation in good 
faith. However, during this period the 
defaulting party is entitled, on request, to 
know whether the contract is still in ef- 
fect, before he can be required to perform 
further. 

Cross references: 

Point 2: Sections 2—307 and 2—607. 
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Point 3: Section 1—203. 
Point 5: Sections 2—208 and 2—609. 
Point 6: Section 2—610. 


Definitional cross references: 
“Action”. Section 1—201. 


“Aggrieved party”. Section 1—201. 
“Buyer”. Section 2—103. 
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“Cancellation”. Section 2—106. 
“Conform”. Section 2—106. 
“Contract”. Section 1—201. 
“Lot”. Section 2—105. 
“Notifies”. Section 1—201. 
“Seasonably”. Section 1—204. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


In accord with LaVallette v. Booth, 131 
N.C. 36, 42 S.E. 446 (1902), that buyer 
may reject installment which is noncon- 
forming or may reject further performance 
if nonconformity substantially impairs whole 
contract. But compare Statesville Flour 


Mills Co. v. Wayne Distrib. Co., 171 N.C. 
708, 88 S.E. 771 (1916), that breach of a 
minor and subsidiary covenant may give 
rise to an action for damages, but it can- 
not operate as a discharge. 


§ 25-2-613. Casualty to identified goods.—Where the contract re- 
quires for its performance goods identified when the contract is made, and the 
goods suffer casualty without fault of either party before the risk of loss passes to 
the buyer, or in a proper case under a “no arrival, no sale” term (§ 25-2-324) 
then 

(a) if the loss is total the contract is avoided ; and 

(b) if the loss is partial or the goods have so deteriorated as no longer to con- 
form to the contract the buyer may nevertheless demand inspection and at his op- 
tion either treat the contract as avoided or accept the goods with due allowance 
from the contract price for the deterioration or the deficiency in quantity but with- 
out further right against the seller. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 7 and 8, Uniform Sales Act. 

Changes: Rewritten, the basic policy be 
ing continued but the test of a “divisible” 
or “indivisible” sale or contract being 
abandoned in favor of adjustment in busi- 
ness terms. 

Purposes of changes: 

1. Where goods whose continued exist- 
ence is presupposed by the agreement are 
destroyed without fault of either party, 
the buyer is relieved from his obligation 
but may at his option take the surviving 
goods at a fair adjustment. “Fault” is 
intended to include negligence and not 
merely wilful wrong. The buyer is ex- 
pressly given the right to inspect the goods 
in order to determine whether he wishes 
to avoid the contract entirely or to take 
the goods with a price adjustment. 

2. The section applies whether the goods 
were already destroyed at the time of con- 
tracting without the knowledge of either 
party or whether they are destroyed sub- 
sequently but before the risk of loss passes 
to the buyer. Where under the agreement, 


including of course usage of trade, the risk 
has passed to the buyer before the casu- 
alty, the section has no application. Be- 
yond this, the essential question in deter- 
mining whether the rules of this section 
are to be applied is whether the seller has 
or has not undertaken the responsibility 
for the continued existence of the goods in 
proper condition through the time of 
agreed or expected delivery. 

3. The section on the term “no arrival, 
no sale” makes clear that delay in arrival, 
quite as much as physical change in the 
goods, gives the buyer the options set 
forth in this section. 

Cross reference: 

Point 3: Section 2—324. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Conform”. Section 2—106. 

“Contract”. Section 1—201. 

“Fault”. Section 1—201. 

“Goods”. Section 2—105. 

“Party”. Section 1—201. 

“Rights.” Section 1—201. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


There is neither prior statutory nor 
case law in North Carolina exactly in 
point with this section. But compare Stagg 


v. Spray Water Power & Land Co., 171 
N.C. 583, 89 S.E. 47 (1916). See North 
Carolina Comment to GS 25-2-615. 
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§ 25-2-614. Substituted performance. — (1) Where without fault of 
either party the agreed berthing, loading, or unloading facilities fail or an agreed 
type of carrier becomes unavailable or the agreed manner of delivery otherwise 
becomes commercially impracticable but a commercially reasonable substitute is 
available, such substitute performance must be tendered and accepted. 

(2) If the agreed means or manner of payment fails because of domestic or 
foreign governmental regulation, the seller may withhold or stop delivery unless 
the buyer provides a means or manner of payment which is commercially a sub- 
stantial equivalent. If delivery has already been taken, payment by the means or in 
the manner provided by the regulation discharges the buyer’s obligation unless the 
regulation is discriminatory, oppressive or predatory. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Subsection (1) requires the tender of 
a commercially reasonable substituted per- 
formance where agreed to facilities have 
failed or become commercially impractica- 
ble. Under this Article, in the absence of 
specific agreement, the normal or usuai fa- 
cilities enter into the agreement either 
through the circumstances, usage of trade 
or prior course of dealing. 

This section appears between Section 2 
—613 on casualty to identified goods and 
the next section on excuse by failure of 
presupposed conditions, both of which deal 
with excuse and complete avoidance of the 
contract where the occurrence or non-oc- 
currence of a contingency which was a 
basic assumption of the contract makes the 
expected performance impossible. The dis- 
tinction between the present section and 
those sections lies in whether the failure or 
impossibility of performance arises in con- 
nection with an incidental matter or goes 
to the very heart of the agreement. The 
differing lines of solution are contrasted in 
a comparison of International Paper Co. 
v. Rockefeller, 161 App. Div. 180, 146 
N.Y.S. 371 (1914) and Meyer v. Sullivan, 
40 Cal. App. 723, 181 P. 847 (1919). In the 
former case a contract for the sale of 
spruce to be cut from a particular tract of 
land was involved. When a fire destroyed 
the trees growing on that tract the seller 
was held excused since performance was 
impossible. In the latter case the contract 
called for delivery of wheat “f.o.b. Kosmos 
Steamer at Seattle.” The war led to can- 
cellation of that line’s sailing schedule after 
space had been duly engaged and the buyer 
was held entitled to demand substituted de- 
livery at the warehouse on the line’s load- 
ing dock. Under this Article, of course, 
the seller would also be entitled, had the 


market gone the other way, to make a sub- 
stituted tender in that manner. 


There must, however, be a true commer- 
cial impracticability to excuse the agreed 
to performance and justify a substituted 
performance. When this is the case a rea- 
sonable substituted performance tendered 
by either party should excuse him from 
strict compliance with contract terms 
which do not go to the essence of the 
agreement. 


2. The substitution provided in this sec- 
tion as between buyer and seller does not 
carry over into the obligation of a financ- 
ing agency under a letter of credit, since 
such an agency is entitled to performance 
which is plainly adequate on its face and 
without need to look into commercial evi- 
dence outside of the documents. See Ar- 
ticle 5, especially Sections 5—102, 5—103, 
5—109, 5—110 and 5—114. 

3. Under subsection (2) where the con- 
tract is still executory on both sides, the 
seller is permitted to withdraw unless the 
buyer can provide him with a commer- 
cially equivalent return despite the gov- 
ernmental regulation. Where, however, 
only the debt for the price remains, a 
larger leeway is permitted. The buyer may 
pay in the manner provided by the regu- 
lation even though this may not be com- 
mercially equivalent provided that the reg- 
ulation is not “discriminatory, oppressive 
or predatory.” 


Cross reference: 
Point 2: Article 5. 


Definitional cross references: 
“Buyer”. Section 2—103. 
“Fault”. Section 1—201. 
“Party”. Section 1—201. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


There is no prior statutory or case law 
equivalent in North Carolina. 
This section seems to accord, however, 


with the reasoning behind G. Ober & 
Son v. Smith, 78 N.C. 313 (1878), that 
when a purchaser designates no particu- 
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lar route or carrier by which goods are 
to be shipped, it is the duty of the sel- 


ler to ship the goods in a reasonable 
course of transit. 


§ 25-2-615. Excuse by failure of presupposed conditions.—Except so 
far as a seller may have assumed a greater obligation and subject to the preceding 
section [§ 25-2-614] on substituted performance: 

(a) Delay in delivery or nondelivery in whole or in part by a seller who complies 
with paragraphs (b) and (c) is not a breach of his duty under a contract for sale if 
performance as agreed has been made impracticable by the occurrence of a contin- 
gency the nonoccurrence of which was a basic assumption on which the contract 
was made or by compliance in good faith with any applicable foreign or domestic 
governmental regulation or order whether or not it later proves to be invalid. 

(b) Where the causes mentioned in paragraph (a) affect only a part of the sell- 
er’s capacity to perform, he must allocate production and deliveries among his cus- 
tomers but may at his option include regular customers not then under contract as 
wel] as his own requirements for further manufacture. He may so allocate in any 
manner which is fair and reasonable. 

(c) The seller must notify the buyer seasonably that there will be delay or non- 
delivery and, when allocation is required under paragraph (b), of the estimated 
quota thus made available for the buyer. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This section excuses a seller from 
timely delivery of goods contracted for, 
where his performance has become com- 
mercially impracticable because of unfore- 
seen supervening circumstances not with- 
in the contemplation of the parties at the 
time of contracting. The destruction of 
specific goods and the problem of the use 
of substituted performance on points other 
than delay or quantity, treated elsewhere 
in this Article, must be distinguished from 
the matter covered by this section. 

2. The present section deliberately re- 
frains from any effort at an exhaustive ex- 
pression of contingencies and is to be in- 
terpreted in all cases sought to be brought 
within its scope in terms of its underlying 
reason and purpose. 

3. The first test for excuse under this 
Article in terms of basic assumption is a 
familiar one. The additional test of com- 
mercial impracticability (as contrasted 
with “impossibility,” ‘frustration of per- 
formance” or “frustration of the venture”) 
has been adopted in order to call attention 
to the commercial character of the criterion 
chosen by this Article. 

4. Increased cost alone does not excuse 
performance unless the rise in cost is due 
to some unforeseen contingency which al- 
ters the essential nature of the perfor- 
mance. Neither is a rise or a collapse in 
the market in itself a justification, for that 
is exactly the type of business risk which 
business contracts made at fixed prices are 
intended to cover. But a severe shortage 
of raw materials or of supplies due to a 


contingency such as war, embargo, local 
crop failure, unforeseen shutdown of ma- 
jor sources of supply or the like, which 
either causes a marked increase in cost 
or altogether prevents the seller from se- 
curing supplies necessary to his perfor- 
mance, is within the contemplation of this 
section. (See Ford & Sons, Ltd., v. Henry 
Leetham & Sons, Ltd., 21 Com. Cas. 55 
(1915, K.B.D.).) 


5. Where a particular source of supply 
is exclusive under the agreement and fails 
through casualty, the present section ap- 
plies rather than the provision on destruc- 
tion or deterioration of specific goods. The 
same holds true where a particular source 
of supply is shown by the circumstances 
to have been contemplated or assumed by 
the parties at the time of contracting. (See 
Davis Co. v. Hoffmann-LaRoche Chemical 
Works, 178 App. Div. 855, 166 N.Y.S. 179 
(1917) and International Paper Co. v. 
Rockefeller, 161 App. Div. 180, 146 N.Y-S. 
371 (1914).) There is no excuse under this 
section, however, unless the seller has em- 
ployed all due measures to assure himself 
that his source will not fail. (See Cana- 
dian Industrial Alcohol Co., Ltd., v. Dun- 
bar Molasses Co., 258 N.Y. 194, 179 N.E. 
383, 80 A.L.R. 1173 (1932) and Washing- 
ton Mfg. Co v. Midland Lumber Co., 113 
Wash. 593, 194 P. 777 (1921).) 


In the case of failure of production by 
an agreed source for causes beyond the 
seller’s control, the seller should, if possi- 
ble, be excused since production by an 
agreed source is without more a basic as- 
sumption of the contract. Such excuse 
should not result in relieving the default- 
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ing supplier from liability nor in dropping 
into the seller’s lap an unearned bonus of 
damages over. The flexible adjustment ma- 
chinery of this Article provides the solu- 
tion under the provision on the obligation 
of good faith. A condition to his making 
good the claim of excuse is the turning 
over to the buyer of his rights against the 
defaulting source of supply to the extent 
of the buyer’s contract in relation to which 
excuse is being claimed. 

6. In situations in which neither sense 
nor justice is served by either answer when 
the issue is posed in flat terms of “excuse” 
or “no excuse,” adjustment under the vari- 
ous provisions of this Article is necessary, 
especially the sections on good faith, on in- 
security and assurance and on the reading 
of all provisions in the light of their pur- 
poses, and the general policy of this Act 
to use equitable principles in furtherance of 
commercial standards and good faith. 

7. The failure of conditions which go to 
convenience or collateral values rather 
than to the commercial practicability of 
the main performance does not amount to 
a complete excuse. However, good faith 
and the reason of the present section and 
of the preceding one may properly be held 
to justify and even to require any needed 
delay involved in a good faith inquiry 
seeking a readjustment of the contract 
terms to meet the new conditions. 


8. The provisions of this section are 
made subject to assumption of greater li- 
ability by agreement and such agreement 
is to be found not only in the expressed 
terms of the contract but in the circum- 
stances surrounding the contracting, in 
trade usage and the like. Thus the exemp- 
tions of this section do not apply when the 
contingency in question is sufficiently fore- 
shadowed at the time of contracting to be 
included among the business risks which 
are fairly to be regarded as part of the 
dickered terms, either consciously or as a 
matter of reasonable, commercial interpre- 
tation from the circumstances. (See Ma- 
deirense Do Brasil, S. A. v. Stulman-Em- 
rick Lumber Co., 147 F.2d 399 (C.C.A., 2 
Cir., 1945).) The exemption otherwise 
present through usage of trade under the 
present section may also be_ expressly 
negated by the language of the agreement. 
Generally, express agreements as to ex- 
emptions designed to enlarge upon or sup- 
plant the provisions of this section are to 
be read in the light of mercantile sense 
and reason, for this section itself sets up 
the commercial standard for normal and 
reasonable interpretation and provides a 
minimum beyond which agreement may 
not go. 
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Agreement can also be made in regard 
to the consequences of exemption as laid 
down in paragraphs (b) and (c) and the 
next section on procedure on notice claim- 
ing excuse. 

9. The case of a farmer who has con- 
tracted to sell crops to be grown on des- 
ignated land may be regarded as falling 
either within the section on casualty to 
identified goods or this section, and he may 
be excused, when there is a failure of the 
specific crop, either on the basis of the de- 
struction of identified goods or because of 
the failure of a basic assumption of the 
contract. 


Exemption of the buyer in the case of a 
“requirements” contract is covered by the 
“Output and Requirements” section both 
as to assumption and allocation of the rele- 
vant risks. But when a contract by a man- 
ufacturer to buy fuel or raw material 
makes no specific reference to a particular 
venture and no such reference may be 
drawn from the circumstances, commercial 
understanding views it as a general deal 
in the general market and not conditioned 
on any assumption of the continuing op- 
eration of the buyer’s plant. Even when 
notice is given by the buyer that the sup- 
plies are needed to fill a specific contract 
of a normal commercial kind, commercial 
understanding does not see such a supply 
contract as conditioned on the continuance 
of the buyer’s further contract for outlet. 
On the other hand, where the buyer’s con- 
tract is in reasonable commercial under- 
standing conditioned on a definite and spe- 
cific venture or assumption as, for in- 
stance, a war procurement sub-contract 
known to be based on a prime contract 
which is subject to termination, or a sup- 
ply contract for a particular construction 
venture, the reason of the present section 
may well apply and entitle the buyer to 
the exemption. 

10. Following its basic policy of using 
commercial practicability as a test for ex- 
cuse, this section recognizes as of equal 
significance either a foreign or domestic 
regulation and disregards any _ technical 
distinctions between “law,” “regulation,” 
“order” and the like. Nor does it make the 
present action of the seller depend upon 
the eventual judicial determination of the 
legality of the particular governmental ac- 
tion. The seller’s good faith belief in the 
validity of the regulation is the test under 
this Article and the best evidence of his 
good faith is the general commercial ac- 
ceptance of the regulation. However. gov- 
ernmental interference cannot excuse un- 
less it truly “supervenes” in such a man- 
ner as to be beyond the seller’s assumption 


” 
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of risk. And any action by the party 
claiming excuse which causes or colludes 
in inducing the governmental action pre- 
venting his performance would be in 
breach of good faith and would destroy 
his exemption. 

11. An excused seller must fulfill his 
contract to the extent which the super- 
vening contingency permits, and if the 
situation is such that his customers are 
generally affected he must take account of 
all in supplying one. Subsections (a) and 
(b), therefore, explicitly permit in any pro- 
ration a fair and reasonable attention to 
the needs of regular customers who are 
probably relying on spot orders for sup- 
plies. Customers at different stages of the 
manufacturing process may be fairly 
treated by including the seller’s manufac- 
turing requirements. A fortiori, the seller 
may also take account of contracts later in 
date than the one in question. The fact 
that such spot orders may be closed at an 
advanced price causes no difficulty, since 
any allocation which exceeds normal past 
requirements will not be reasonable. How- 
ever, good faith requires, when prices have 
advanced, that the seller exercise real care 
in making his allocations, and in case of 
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doubt his contract customers should be 
favored and supplies prorated evenly 
among them regardless of price. Save for 
the extra care thus required by changes in 
the market, this section seeks to leave 
every reasonable business leeway to the 
seller. 
Cross references: 


Point 1: Sections 2—613 and 2—614. 

Point 2: Section 1—102. 

Point 5: Sections 1—203 and 2—613. 

Point 6: Sections 1—102, 1—203 and 
2—609. 

Point 7: Section 2—614. 

Point 8: Sections 1—201, 2—302 and 
2—616. 

Point 9: Sections 1—102, 2—306 and 
2—613. 


Definitional cross references: 
“Between merchants”. Section 2—104. 
“Buyer”. Section 2—103. 

“Contract”. Section 1—201. 
“Contract for sale”. Section 2—106. 
“Good faith”. Section 1—201. 
“Merchant”. Section 2—104. 
“Notifies”. Section 1—201. 
“Seasonably”. Section 1—204. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (a) seems to accord with 
prior North Carolina contracts principles 
that if a party by contract charges him- 
self with an obligation possible to be per- 
formed, he must make it good, unless its 
performance be rendered impossible by an 
act of God, the law, or the other party, 
and unforeseen difficulties will not ex- 
cuse him. However, if the parties con- 
tract with reference to specific property, 
the continued existence of which is clearly 
contemplated by the obligations assumed, 
the parties are relieved from further obli- 
gations concerning property when it is ac- 
cidentally lost or destroyed by fire or 
otherwise, rendering performance of the 
contract impossible. But in order for a 
party to avail himself of such position, he 
must show that the destruction of the 
specific thing was without his fault. See 


Stagg v. Spray Water Power & Land Co., 
171 N.C. 583, 89 S.E. 47 (1916); Sale v. 
State Highway & Pub. Works Comm’n, 
242°7 N.C? 612, 89° S.E.2d 290 *(1955); 
Blount-Midyette & Co. v. Aeroglide Corp., 
254 N.C. 484, 119 §$.E.2d 225 (1961). This 
is also the rule set out in Taylor v. Cald- 
well, 3 Best & S. 826 (1863), a widely fol- 
lowed English case. 

Subsection (b) is entirely new. There 
is no statutory or decisional parallel to 
this subsection in prior North Carolina 
law which allows seller to make prorata 
distribution to customers in the event of 
partial impossibility of performance. Com- 
pare Indian Mountain Jellico Coal Co. v. 
Asheville Ice & Coal Co., 134 N.C. 574, 
47 S.E. 116 (1904). 

Subsection (c) has no prior North Car- 
olina statutory or decisional parallel. New. 


§ 25-2-616. Procedure on notice claiming excuse.—(1) Where the 
buyer receives notification of a material or indefinite delay or an allocation justi- 
fied under the preceding section [§ 25-2-615] he may by written notification to 
the seller as to any delivery concerned, and where the prospective deficiency sub- 
stantially impairs the value of the whole contract under the provisions of this 
article relating to breach of installment contracts (§ 25-2-612), then also as to 


the whole, 


(a) terminate and thereby discharge any unexecuted portion of the contract; 


or 


192 


§ 25-2-701 


Cu. 25. UNirorM COMMERCIAL CopDE 


§ 25-2-702 


(b) modify the contract by agreeing to take his available quota in substitu- 


tion. 


(2) If after receipt of such notification from the seller the buyer fails so to mod- 
ify the contract within a reasonable time not exceeding thirty days the contract 
lapses with respect to any deliveries affected. 

(3) The provisions of this section may not be negated by agreement except 
insofar as the seller has assumed a greater obligation under the preceding section 


LSiZocecolo leet 1905. %c. 700, s,: 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: 


This section seeks to establish simple 
and workable machinery for providing 
certainty as to when a supervening and ex- 
cusing contingency “excuses” the delay, 
“discharges” the contract, or may result 
in a waiver of the delay by the buyer. 
When the seller notifies, in accordance 
with the preceding section, claiming ex- 
cuse, the buyer may acquiesce, in which 
case the contract is so modified. No con- 
sideration is necessary in a case of this 
kind to support such a modification. If the 
buyer does not elect so to modify the con- 
tract, he may terminate it and under sub- 
section (2) his silence after receiving the 
seller’s claim of excuse operates as such a 


termination. Subsection (3) denies effect 
to any contract clause made in advance of 
trouble which would require the buyer to 
stand ready to take delivery whenever the 
seller is excused from delivery by unfore- 
seen circumstances. 

Cross references: 

Point 1: Sections 2—209 and 2—615. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Contract”. Section 1—201. 

“Installment contract”. Section 2—612. 


“Notification”. Section 1—201. 
“Reasonable time”. Section 1—204. 
“Seller”. Section 2—103. 


Section 2—106. 
Section 1—201. 


“Termination”. 
“Written”. 


NORTH CAROLINA COMMENT 


The procedures established by this sec- 
tion implement the rules established un- 
der GS 25-2-614 and 25-2-615. There is no 


comparable prior statute or case law in 
North Carolina. 


PAR T*7- 


REMEDIES. 


§ 25-2-701. Remedies for breach of collateral contracts not im- 
paired.—Remedies for breach of any obligation or promise collateral or ancillary 
to a contract for sale are not impaired by the provisions of this article. (1965, c. 


#00, "so 1;) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

Whether a claim for breach of an obli- 
gation collateral to the contract for sale 
requires separate trial to avoid confusion 
of issues is beyond the scope of this Ar- 
ticle; but contractual arrangements which 


as a business matter enter vitally into the 
contract should be considered a part there- 
of insofar as cross-claims or defenses are 
concerned. 

Definitional cross references: 

“Contract for sale”. Section 2—106. 

“Remedy”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section appears to limit the scope 
of the sales article to parts of a contract 


related to the sale of goods and would 
seem to require no comment. 


§ 25-2-702. Seller’s remedies on discovery of buyer’s insolvency.— 
(1) Where the seller discovers the buyer to be insolvent he may refuse delivery 
except for cash including payment for all goods theretofore delivered under the 
contract, and stop delivery under this article (§ 25-2-705). 


(2) Where the seller discovers that the buyer has received goods on credit while 


iD N.C.—13 
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insolvent he may reclaim the goods upon demand made within ten days after the 
receipt, but if misrepresentation of solvency has been made to the particular seller 
in writing within three months before delivery the ten-day limitation does not ap- 
ply. Except as provided in this subsection the seller may not base a right to reclaim 
goods on the buyer’s fraudulent or innocent misrepresentation of solvency or of 
intent to pay. 

(3) The seller’s right to reclaim under subsection (2) is subject to the rights of 
a buyer in ordinary course or other good faith purchaser or lien creditor under this 
article (§ 25-2-403). Successful reclamation of goods excludes all other remedies 
with respect to them. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sub- 
section (1)—Sections 53(1) (b), 54(1) (c) 
and 57, Uniform Sales Act; Subsection 
(2)—none; Subsection (3)—Section 76(3), 
Uniform Sales Act. 

Changes: Rewritten, the protection given 
to a seller who has sold on credit and has 
delivered goods to the buyer immediately 
preceding his insolvency being extended. 

Purposes of changes and new matter: To 
make it clear that: 

1. The seller’s right to withhold the 
goods or to stop delivery except for cash 
when he discovers the buyer’s insolvency 
is made explicit in subsection (1) regard- 
less of the passage of title, and the concept 
of stoppage has been extended to include 
goods in the possession of any bailee who 
has not yet attorned to the buyer. 

2. Subsection (2) takes as its base line 
the proposition that any receipt of goods 
on credit by an insolvent buyer amounts 
to a tacit business misrepresentation of sol- 
vency and therefore is fraudulent as 
against the particular seller. This Article 
makes discovery of the buyer’s insolvency 
and demand within a ten day period a con- 
dition of the right to reclaim goods on this 
ground. The ten day limitation period op- 
erates from the time of receipt of the 
goods. 

An exception to this time limitation is 
made when a written misrepresentation of 
solvency has been made to the particular 
seller within three months prior to the de- 
livery. To fall within the exception the 
statement of solvency must be in writing, 
addressed to the particular seller and dated 
within three months of the delivery. 

3. Subsection (3) subjects the right of 
reclamation to certain rights of third par- 
ties “under this Article (Section 2—403).” 
The rights so given priority of course in- 
clude the rights given to purchasers from 
the buyer by Section 2—403(1) and (2). 
They also include other rights arising un- 


der Article 2, such as the rights of lien 
creditors of the buyer under Section 2— 
326(3) on consignment sales. Moreover, 
since Section 2—403(4) incorporates by 
reference rights given to other purchasers 
and to lien creditors by Articles 6, 7 and 
9, such rights have the same priority. 
“Lien creditor” here has the same mean- 
ing as in Section 9—301(3). Thus if a 
seller retains an unperfected security in- 
terest, subordinate under Section 9—301(1) 
(b) to the rights of a levying creditor of 
the buyer, his right of reclamation under 
this section is also subject to the creditor’s 
rights. Purchasers or lien creditors may 
also have rights not arising under this Ar- 
ticle; under Section 1—103 such rights may 
have priority by virtue of supplementary 
principles not displaced by this section. 
See In re Kravitz, 278 F.2d 820 (3d Cir. 
1960). 

Because the right of the seller to reclaim 
goods under this section constitutes pref- 
erential treatment as against the buyer’s 
other creditors, subsection (3) provides 
that such reclamation bars all his other 
remedies as to the goods involved. 


Cross references: 


Point 1: Sections 2—401 and 2—705. 
Compare Section 2—502. 


Definitional cross references: 

“Buyer”. Section 2—103. 

“Buyer in ordinary course of business”. 
Section 1—201. 

“Contract”. Section 1—201. 

“Good faith’. Section 1—201. 

“Goods”. Section 2—105. 

“Insolvent”. Section 1—201. 

“Person”. Section 1—201. 

“Purchaser”. Section 1—201. 

“Receipt” of goods. Section 2—103. 

“Remedy”. Section 1—201. 

“Rights”. Section 1—201. 

“Seller”. Section 2—103. 

“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with principle 
applicable in right of stoppage in transitu 


given to seller who learns of buyer’s in- 
solvency before goods are delivered to 
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buyer based on “the plain reason of jus- 
tice and equity, that one man’s goods shall 
not be applied to the payment of another 
man’s debts.”’ See Farrell v. Richmond & 
D.R.R., 102 N.C. 390, 9 S.E. 302 (1889). 

Subsection (2), which gives a right to 
the seller to assert a lien on undelivered 
goods already delivered, is new and 
changes North Carolina law. If the goods 
were delivered to the buyer or the car- 
rier had agreed to hold the goods for the 
buyer, the seller’s right of stoppage in 
transitu, under prior North Carolina law, 
was lost. See Williams v. Hodges, 113 N. 
C. 36, 18 S.E. 83 (1893). It was also the 
law in North Carolina that a vendor of 
personal property had no lien for the pur- 
chase money. See Bafarrah v. Spell, 178 
N.C. 231, 100 S.E. 321 (1919). An insol- 
vent buyer did not have to disclose his 
insolvency. If, however, the insolvent 
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buyer misrepresented his solvency and 
thereafter went into bankruptcy, even un- 
der prior North Carolina law, the seller 
could recover the property. On a sale of 
goods, induced by fraud on the part of 
the vendee, the vendor was authorized to 
reclaim the property, and the title there- 
to revested in him. See Wilson v. White, 
80 N.C. 280 (1878). 

Change: While insolvency of buyer 
alone did not allow a seller to reclaim 
goods under prior law (requiring a mis- 
representation that equaled fraud), this 
section allows the buyer to reclaim, even 
after delivery, from a buyer who received 
goods while insolvent. It extends the 
theory behind stoppage in transitu. Sub- 
section (3) protects purchasers in ordi- 
nary course of business, purchasers for 
value and lien creditors of buyer. 


§ 25-2-703. Seller’s remedies in general.—Where the buyer wrong- 


fully rejects or revokes acceptance of goods or fails to make a payment due on or 
before delivery or repudiates with respect to a part or the whole, then with re- 
spect to any goods directly affected and, if the breach is of the whole contract 
(§ 25-2-612), then also with respect to the whole undelivered balance, the ag- 
grieved seller may 

(a) withhold delivery of such goods; 

(b) stop delivery by any bailee as hereafter provided (§ 25-2-705) ; 


(c) proceed under the next section [§ 25-2-704] respecting goods still un- 


identified to the contract; 


(d) resell and recover damages as hereafter provided (§ 25-2-706) ; 
(e) recover damages for nonacceptance (§ 25-2-708) or in a proper case the 


price (§ 25-2-709) ; 
Che cancel (1965,"e/00" s...1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: No 
comparable index section. 

Purposes: 

1. This section is an index section which 
gathers together in one convenient place 
all of the various remedies open to a seller 
for any breach by the buyer. This Arti- 
cle rejects any doctrine of election of 
remedy as a fundamental policy and thus 
the remedies are essentially cumulative in 
nature and include all of the available 
remedies for breach. Whether the pursuit 
of one remedy bars another depends en- 
tirely on the facts of the individual case. 

2. The buyer’s breach which occasions 
the use of the remedies under this section 
may involve only one lot or delivery of 
goods, or may involve all of the goods 
which are the subject matter of the par- 
ticular contract. The right of the seller to 
pursue a remedy as to all the goods when 
the breach is as to only one or more lots 
is covered by the section on breach in in- 


stallment contracts. The present section 
deals only with the remedies available 
after the goods involved in the breach have 
been determined by that section. 


3. In addition to the typical case of re- 
fusal to pay or default in payment, the 
language in the preamble, “fails to make a 
payment due,” is intended to cover the 
dishonor of a check on due presentment, 
or the non-acceptance of a draft, and the 
failure to furnish an agreed letter of credit. 


4. It should also be noted that this Act 
requires its remedies to be :iberally ad- 
ministered and provides that any right or 
obligation which it declares is enforceable 
by action unless a different effect is spe- 
cifically prescribed (Section 1—106). 


Cross references: 

Point 2: Section 2—612. 
Point 3: Section 2—325. 
Point 4: Section 1—106. 
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“Contract”. Section 1—201. 
“Goods”. Section 2—105. 


Definitional cross references: 
“Aggrieved party”. Section 1—201. 
“Buyer”. Section 2—103. “Remedy”. Section 1—201. 
“Cancellation”. Section 2—106. “Seller”. Section 2—103. 


§ 25-2-704. Seller’s right to identify goods to the contract notwith- 
standing breach or to salvage unfinished goods.—(1) An aggrieved seller 
under the preceding section [§ 25-2-703] may 

(a) identify to the contract conforming goods not already identified if at the 
time he learned of the breach they are in his possession or control ; 

(b) treat as the subject of resale goods which have demonstrably been intended 
for the particular contract even though those goods are unfinished. 

(2) Where the goods are unfinished an aggrieved seller may in the exercise of 
reasonable commercial judgment for the purposes of avoiding loss and of effective 
realization either complete the manufacture and wholly identify the goods to the 
contract or cease manufacture and resell for [scrap] or salvage value or proceed in 


any other reasonable manner. (1965, c. 700, s. 1.) 


Editor’s Note. — The word “scrap,” 
which is enclosed in brackets in subsection 


(2), does not appear in the 1965 Session 
Laws. 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 63(3) and 64(4). Uniform Sales Act. 


Changes: Rewritten, the seller’s rights 
being broadened. 


Purposes of changes: 

1. This section gives an aggrieved seller 
the right at the time of breach to identify 
to the contract any conforming finished 
goods, regardless of their resalability, and 
to use reasonable judgment as to complet- 
ing unfinished goods. It thus makes the 
goods available for resale under the resale 
section, the seller’s primary remedy, and 
in the special case in which resale is not 
practicable, allows the action for the price 
which would then be necessary to give the 
seller the value of his contract. 

2. Under this Article the seller is given 
express power to complete manufacture or 


procurement of goods for the contract un- 
less the exercise of reasonable commercial 
judgment as to the facts as they appear 
at the time he learns of the breach makes 
it clear that such action will result in a 
material increase in damages. The burden 
is on the buyer to show the commercially 
unreasonable nature of the seller’s action 
in completing manufacture 

Cross references: 

Sections 2—703 and 2—706. 

Definitional cross references: 

“Aggrieved party”. Section 1—201. 

“Conforming”. Section 2—106. 


“Contract”. Section 1—201. 
“Goods”. Section 2—105. 
“Rights”. Section 1—201. 


“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsections (1) (a) and (b) allow an 
aggrieved seller to identify any conform- 
ing goods under his control to the con- 
tract and to resell the goods intended for 
particular contract even though unfinished. 
It was doubtful under prior law whether 
goods not previously identified or segre- 
gated to the contract could, after a re- 
pudiation by the buyer, be identified or 
segregated to lay foundation for a resale 
for the account of the buyer. 

Subsection (2) permits the seller to com- 
plete goods in manufacture where the com- 
pletion is commercially reasonable and to 
resell them so as to fix the damages pay- 
able by the buyer where, in a contract call- 
ing for the manufacture of goods, the 
buyer has breached the contract. This sub- 
section apparently changes prior North 
‘Carolina law, which in such instances re- 


quired the seller-manufacturer to stop 
manufacture and sue only for the labor 
expanded and expense incurred in the past 
performance before repudiation, plus the 
profit that would have accrued had full 
performance not been prevented by the 
buyer. See Novelty Advertising Co. v. 
Farmer’s Mut. Tobacco Warehouse, 186 
N.C. 197, 119 S.E. 196 (1923); Heiser v. 
Mears, 120 N.C. 443, 27 S.E. 117 (1897). 

The principal thrust of this UCC provi- 
sion is that when a contract is repudiated 
while goods are in an incomplete state in 
the process of manufacture, the seller- 
manufacturer, should be permitted to act 
in good faith in determining by reasonable 
commercial standards whether to complete 
manufacture of the goods in process, af- 
ter buyer’s repudiation. 
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§ 25-2-705. Seller’s stoppage of delivery in transit or otherwise.— 
(1) The seller may stop delivery of goods in the possession of a carrier or other 
bailee when he discovers the buyer to be insolvent (§ 25-2-702) and may stop de- 
livery of carload, truckload, planeload or larger shipments of express or freight 
when the buyer repudiates or fails to make a payment due before delivery or if 
for any other reason the seller has a right to withhold or reclaim the goods. 

(2) As against such buyer the seller may stop delivery until 

(a) receipt of the goods by the buyer ; or 

(b) acknowledgment to the buyer by any bailee of the goods except a carrier 
that the bailee holds the goods for the buyer ; or 

(c) such acknowledgment to the buyer by a carrier by reshipment or as ware- 
houseman ; or 

(d) negotiation to the buyer of any negotiable document of title covering the 
goods. 

(3) (a) To stop delivery the seller must so notify as to enable the bailee by 
reasonable diligence to prevent delivery of the goods. 

(b) After such notification the bailee must hold and deliver the goods according 
to the directions of the seller but the seller is liable to the bailee for any ensuing 
charges or damages. 

(c) If a negotiable document of title has been issued for goods the bailee is not 
obliged to obey a notification to stop until surrender of the document. 

(d) A carrier who has issued a nonnegotiable bill of lading is not obliged to 
obey a notification to stop received from a person other than the consignor. (1965, 
POO «3 ul: 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 57—59, Uniform Sales Act; see also 
Sections 12, 14 and 42, Uniform Bills of 
Lading Act and Sections 9, 11 and 49, 
Uniform Warehouse Receipts Act. 

Changes: This section continues and de- 
velops the above sections of the Uniform 
Sales Act in the light of the other uniform 
statutory provisions noted. 

Purposes: To make it clear that: 

1. Subsection (1) applies the stoppage 
principle to other bailees as well as car- 
riers. 

It also expands the remedy to cover the 
situations, in addition to buyer’s insol- 
vency, specified in the subsection. But since 
stoppage is a burden in any case to carri- 
ers, and might be a very heavy burden to 
them if it covered all small shipments in 
all these situations, the right to stop for 
reasons other than insolvency is limited to 
carload, truckload, planeload or larger 
shipments. The seller shipping to a buyer 
of doubtful credit can protect himself by 
shipping C.O.D. 

Where stoppage occurs for insecurity it 
is merely a suspension of performance, and 
if assurances are duly forthcoming from 
the buyer the seller is not entitled to resell 
or divert. 

Improper stoppage is a breach by the 
seller if it effectively interferes with the 
buyer’s right to due tender under the sec- 
tion on manner of tender of delivery. 
However, if the bailee obeys an unjusti- 


fied order to stop he may also be liable to 
the buyer. The measure of his obligation 
is dependent on the provisions of the Doc- 
uments of Title Article (Section 7—303). 
Subsection 3(b) therefore gives him a right 
of indemnity as against the seller in such 
a case. 

2. “Receipt by the buyer” includes re- 
ceipt by the buyer’s designated representa- 
tive, the sub-purchaser, when shipment is 
made direct to him and the buyer himself 
never receives the goods. It is entirely 
proper under this Article that the seller, 
by making such direct shipment to the 
sub-purchaser, be regarded as acquiescing 
in the latter’s purchase and as thus barred 
from stoppage of the goods as against him. 

As between the buyer and the seller, the 
latter’s right to stop the goods at any time 
until they reach the place of final delivery 
is recognized by this section. 

Under subsection (3)(c) and (d), the 
carrier is under no duty to recognize the 
stop order of a person who is a stranger 
to the carrier’s contract. But the seller’s 
right as against the buyer to stop delivery 
remains, whether or not the carrier is ob- 
ligated to recognize the stop order. If the 
carrier does obey it, the buyer cannot com- 
plain merely because of that circumstance; 
and the seller becomes obligated under 
subsection (3)(b) to pay the carrier any 
ensuing damages or charges. 

3. A diversion of a shipment is not a “re- 
shipment” under subsection (2) (c) when 
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it is merely an incident to the original con- 
tract of transportation. Nor is the pro- 
curement of “exchange bills” of lading 
which change only the name of the con- 
signee to that of the buyer’s local agent 
but do not alter the destination of a re- 
shipment. 

Acknowledgment by the carrier as a 
“warehouseman” within the meaning of 
this Article requires a contract of a truly 
different character from the original ship- 
ment, a contract not in extension of tran- 
sit but as a warehouseman. 

4. Subsection (3) (c) makes the bailee’s 
obedience of a notification to stop condi- 
tional upon the surrender of any outstand- 
ing negotiable document. 

5. Any charges or losses incurred by the 
carrier in following the seller’s orders, 
whether or not he was obligated to do so, 
fall to the seller’s charge. 
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6. After an effective stoppage under this 
section the seller’s rights in the goods are 
the same as if he had never made a de- 
livery. 


Cross references: 


Sections 2—702 and 2—703. 

Point 1: Sections 2—503 and 2—609, 
and Article 7. 

Point 2: Section 2—103 and Article 7. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Contract for sale’. Section 2—106. 

“Document of title”. Section 1—201. 

“Goods”. Section 2—105. 

“Insolvent”. Section 1—201. 

“Notification”. Section 1—201. 

“Receipt” of goods. Section 2—103. 

“Rights”. Section 1—201. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


North Carolina has recognized stoppage 
in transitu by a seller in the event of a 
buyer’s insolvency. Farrell v. Richmond 
& D.R.R., 102 N.C. 390, 9 S.E. 302 (1889). 
If they reached their terminals, however, 
and were thereafter held by the carrier 
in storage and the carrier acknowledged 
to the buyer that it holds the goods for 
the buyer, the vendor’s right to stoppage 
in transitu was terminated. See Williams 
v. Hodges, 113 N.C. 36, 18 S.E. 83 (1893). 

Neither of these principles seems to be 
affected by this UCC section. However, 


it should be noted that under this UCC 
section, the right of stoppage in transitu 
is broadened. Stoppage in transitu is avail- 
able not only when the buyer is insolvent 
but also upon repudiation by buyer, when 
a payment is missed, or in any other case 
the seller has a right to withhold or re- 
claim the goods. 

There are no prior statutes or decisions 
in North Carolina concerning the further 
details and procedures relating to stop- 
pages in transit set out in this section of 
the UCC. 


§ 25-2-706. Seller’s resale including contract for resale.—(1) Under 


the conditions stated in § 25-2-703 on seller’s remedies, the seller may resell the 
goods concerned or the undelivered balance thereof. Where the resale is made in 
good faith and in a commercially reasonable manner the seller may recover the dif- 
ference between the resale price and the contract price together with any incidental 
damages allowed under the provisions of this article (§ 25-2-710), but less expenses 
saved in consequence of the buyer’s breach. 

(2) Except as otherwise provided in subsection (3) or unless otherwise agreed 
resale may be at public or private sale including sale by way of one or more con- 
tracts to sell or of identification to an existing contract of the seller. Sale may be as 
a unit or in parcels and at any time and place and on any terms but every aspect of 
the sale including the method, manner, time, place and terms must be commercially 
reasonable. The resale must be reasonably identified as referring to the broken con- 
tract, but it is not necessary that the goods be in existence or that any or all of 
them have been identified to the contract before the breach. 

(3) Where the resale is at private sale the seller must give the buyer reasonable 
notification of his intention to resell. 

(4) Where the resale is at public sale 

(a) only identified goods can be sold except where there is a recognized market 
for a public sale of futures in goods of the kind ; and 

(b) it must be made at a usual place or market for public sale if one is reason- 
ably available and except in the case of goods which are perishable or threaten to 
decline in value speedily the seller must give the buyer reasonable notice of the 
time and place of the resale; and 
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__(c) if the goods are not to be within the view of those attending the sale the no- 
tification of sale must state the place where the goods are located and provide for 
their reasonable inspection by prospective bidders ; and 


(d) the seller may buy. 


(5) A purchaser who buys in good faith at a resale takes the goods free of any 
rights of the original buyer even though the seller fails to comply with one or more 


of the requirements of this section. 


(6) The seller is not accountable to the buyer for any profit made on any resale. 
A person in the position of a seller (§ 25-2-707) or a buyer who has rightfully re- 
jected or justifiably revoked acceptance must account for any excess over the 


amount of his security interest, as hereinafter defined 


711). (1965, c. 700, s. 1.) 


(subsection (3) of § 25-2- 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 60, Uniform Sales Act. 
Changes: Rewritten. 


Purposes of changes: To simplify the 
prior statutory provision and to make it 
clear that: 

1. The only condition precedent to the 
seller’s right of resale under subsection 
(1) is a breach by the buyer within the 
section on the seller’s remedies in general 
or insolvency. Other meticulous condi- 
tions and restrictions of the prior uniform 
statutory provision are disapproved by this 
Article and are replaced by standards of 
commercial reasonableness. Under this 
section the seller may resell the goods 
after any breach by the buyer. Thus, an 
anticipatory repudiation by the buyer gives 
rise to any of the seller’s remedies for 
breach, and to the right of resale. This 
principle is supplemented by subsection (2) 
which authorizes a resale of goods which 
are not in existence or were not identified 
to the contract before the breach. 

2. In order to recover the damages pre- 
scribed in subsection (1) the seller must 
act “in good faith and in a commercially 
reasonable manner” in making the resale. 
This standard is intended to be more com- 
prehensive than that of “reasonable care 
and judgment” established by the prior 
uniform statutory provision. Failure to 
act properly under this section deprives the 
seller of the measure of damages here pro- 
vided and relegates him to that provided 
in Section 2—708. 

Under this Article the seller resells by 
authority of law, in his own behalf, for his 
own benefit and for the purpose of fixing 
his damages. The theory of a seller’s 
agency is thus rejected. 

3. If the seller complies with the pre- 
scribed standard of duty in making the re- 
sale, he may recover from the buyer the 
damages provided for in subsection (1). 
Evidence of market or current prices at 
any particular time or place is relevant 
only on the question of whether the seller 


acted in a commercially reasonable manner 
in making the resale. 

The distinction drawn by some courts 
between cases where the title had not 
passed to the buyer and the seller had re- 
sold as owner, and cases where the title 
had passed and the seller had resold by 
virtue of his lien on the goods, is rejected. 

4. Subsection (2) frees the remedy of 
resale from legalistic restrictions and en- 
ables the seller to resell in accordance with 
reasonable commercial practices so as to 
realize as high a price as possible in the 
circumstances. By “public” sale is meant 
a sale by auction. A “private” sale may be 
effected by solicitation and negotiation 
conducted either directly or through a bro- 
ker. In choosing between a public and 
private sale the character of the goods 
must be considered and relevant trade 
practices and usages must be observed. 

5. Subsection (2) merely clarifies the 
common law rule that the time for resale 
is a reasonable time after the buyer’s 
breach, by using the language “commer- 
cially reasonable.” What is such a reason- 
able time depends upon the nature of the 
goods, the condition of the market and the 
other circumstances of the case; its length 
cannot be measured by any legal yardstick 
or divided into degrees. Where a seller 
contemplating resale receives a demand 
from the buyer for inspection under the 
section of preserving evidence of goods in 
dispute, the time for resale may be appro- 
priately lengthened. 

On the question of the place for resale, 
subsection (2) goes to the ultimate test, 
the commercial reasonableness of the sell- 
er’s choice as to the place for an advan- 
tageous resale. This Article rejects the 
theory that the seller is required to resell 
at the agreed place for delivery and that a 
resale elsewhere can be permitted only in 
exceptional cases. 

6. The purpose of subsection (2) being 
to enable the seller to dispose of the goods 
to the best advantage, he is permitted in 
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making the resale to depart from the terms 
and conditions of the original contract for 
sale to any extent “commercially reason- 
able” in the circumstances. 

7. The provision of subsection (2) that 
the goods need not be in existence to be 
resold applies when the buyer is guilty of 
anticipatory repudiation of a contract for 
future goods, before the goods or some of 
them have come into existence. In such a 
case the seller may exercise the right of 
resale and fix his damages by “one or more 
contracts to sell” the quantity of conform- 
ing future goods affected by the repudia- 
tion. The companion provision of subsec- 
tion (2) that resale may be made although 
the goods were not identified to the con- 
tract prior to the buyer’s breach, likewise 
contemplates an anticipatory repudiation 
by the buyer but occurring after the goods 
are in existence. If the goods so identi- 
fied conform to the contract, their resale 
will fix the seller’s damages quite as sat- 
isfactorily as if they had been identified be- 
fore the breach. 

8. Where the resale is to be by private 
sale, subsection (3) requires that reason- 
able notification of the seller’s intention to 
resell must be given to the buyer. The 
length of notification or a private sale de- 
pends upon the urgency of the matter. No- 
tification of the time and place of this type 
of sale is not required. 

Subsection (4) (b) requires that the 
seller give the buyer reasonable notice of 
the time and place of a public resale so 
that he may have an opportunity to bid or 
to secure the attendance of other bidders. 
An exception is made in the case of goods 
“which are perishable or threaten to de- 
cline speedily in value.” 


9. Since there would be no reasonable 
prospect of competitive bidding elsewhere, 
subsection (4) requires that a public resale 
“must be made at a usual place or market 
for public sale if one is reasonably avail- 
able;” i. e., a place or market which pro- 
spective bidders may reasonably be ex- 
pected to attend. Such a market may 
still be “reasonably available” under this 
subsection, though at a considerable dis- 
tance from the place where the goods are 
located. In such a case the expense of 
transporting the goods for resale is recov- 
erable from the buyer as part of the sell- 
er’s incidental damages under subsection 
(1). However, the question of availability 
is one of commercial reasonableness in the 
circumstances and if such “usual” place or 
market is not reasonably available, a duly 
advertised public resale may be held at an- 
other place if it is one which prospective 
bidders may reasonably be expected to at- 
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tend, as distinguished from a place where 
there is no demand whatsoever for goods 
of the kind. 

Paragraph (a) of subsection (4) quali- 
fies the last sentence of subsection (2) 
with respect to resales of unidentified and 
future goods at public sale. If conform- 
ing goods are in existence the seller may 
identify them to the contract after the 
buyer’s breach and then resell them at 
public sale. If the goods have not been 
identified, however, he may resell them at 
public sale only as “future” goods and only 
where there is a recognized market for 
public sale of futures in goods of the kind. 

The provisions of paragraph (c) of sub- 
section 4 are intended to permit intelligent 
bidding. 

The provision of paragraph (d) of sub- 
section (4) permitting the seller to bid 
and, of course, to become the purchaser, 
benefits the original buyer by tending to 
increase the resale price and thus decreas- 
ing the damages he will have to pay. 

10. This Article departs in subsection 
(5) from the prior uniform statutory pro- 
vision in permitting a good faith purchaser 
at resale to take a good title as against the 
buyer even though the seller fails to com- 
ply with the requirements of this section. 

11. Under subsection (6), the seller re- 
tains profit, if any, without distinction 
based on whether or not he had a lien since 
this Article divorces the question of pas- 
sage of title to the buyer from the seller’s 
right of resale or the consequences of its 
exercise. On the other hand, where “a per- 
son in the position of a seller” or a buyer 
acting under the section on buyer’s reme- 
dies, exercises his right of resale under 
the present section he does so only for 
the limited purpose of obtaining cash for 
his “security interest” in the goods. Once 
that purpose has been accomplished any 
excess in the resale price belongs to the 
seller to whom an accounting must be 
made as provided in the last sentence of 
subsection (6). 


Cross references: 


Point 1: Sections 2—610, 2—702 and 
2—703. 

Point 2: Section 1—201. 

Point 3: Sections 2—708 and 2—710. 

Point 4: Section 2—328. 

Point 8: Section 2—104. 

Point 9: Section 2—710. 

Point 11: Sections 2—401, 2—707 and 
2—711(3). 


Definitional cross references: 
“Buyer”. Section 2—103. 
“Contract”. Section 1—201. 
“Contract for sale’. Section 2—106. 
“Good faith”. Section 2—103. 
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“Goods”. Section 2—105. 

“Merchant”. Section 2—104. 

“Notification”. Section 1—201. 

“Person in position of seller”. 
2—707. 


Section 
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“Purchase”. Section 1—201. 
“Rights”. Section 1—201. 

“Sale”. Section 2—106. 

“Security interest”. Section 1—201. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with prior North 
Carolina law that where a vendee refuses 
to receive goods, his vendor may resell the 
goods and hold the original vendee liable 
for any difference in prices in the first and 
second sale. See Hurlburt v. Simpson, 25 
N.C. 233 (1842). The seller in such cases 
is also entitled to recover for incidental 
costs of storage, interest and an allowance 
for time spent acting as buyer’s agent in 
reselling the goods. See Vanstory Clothing 
Cossyve Stadiem, 149 UN: C216, 1624S.8.90778 
(1908). See Merrill v. Tew, 183 N.C. 172, 
110 S.E. 850 (1922), which indicates that 
in North Carolina the vendor needed only 
to exercise reasonable care, skill, and pru- 
dence in effecting a resale when the buyer 
had breached his contract to receive the 
goods contracted for. This section of the 
UCC accords generally with North Caro- 
lina law which previously allowed the 
seller to resell upon a buyer’s breach, such 
sale to be in accordance with reasonable 
commercial practices so as to realize the 


best price practicable under the circum- 
stances and so as to fix damages. 

The remaining subsections allow both 
private and public sales and set out details 
of notice and requirements if public sale 
is held. The section of the UCC is new to 
this extent. 

Subsection (6) may conflict with prior 
North Carolina law in that it provides that 
a seller making a resale need not account 
to the buyer for any profit made on resale. 
Under prior law if the seller resold, it was 
for the account of the buyer as agent if ti- 
tle had passed with the making of the con- 
tract. It would seem that in North Caro- 
lina under the prior law the buyer as title- 
holder was entitled to any profits made on 
resale. He was, of course, under prior law 
liable for any deficiency. See Vanstory 
Clothing Co. v. Stadiem, 149 N.C. 6, 62 
S.E. 778 (1908). This subsection illustrates 
the basic rejection by the UCC of the ne- 
cessity of determining the location of title 
at any given time. 


§ 25-2-707. ‘‘Person in the position of a seller.’’—(1) A “person in the 


position of a seller” includes as against a principal an agent who has paid or be- 
come responsible for the price of goods on behalf of his principal or anyone who 
otherwise holds a security interest or other right in goods similar to that of a seller. 

(2) A person in the position of a seller may as provided in this article withhold 
or stop delivery (§ 25-2-705) and resell (§ 25-2-706) and recover incidental 
damages (§ 25-2-710). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- the seller has been included in the term 
tion 52(2), Uniform Sales Act. “a person in the position of a seller.” 
Changes: Rewritten. Cross reference: 
Purposes of changes: Article 5, Section 2—506. 
that: Definitional cross references: 
In addition to following in general the “Consignee”. Section 7—102. 
prior uniform statutory provision, the case “Consignor”. Section 7—102. 
of a financing agency which has acquired “Goods”. Section 2—105. 
documents by honoring a letter of credit “Security interest”. Section 1—201. 
for the buyer or by discounting a draft for “Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


To make it clear 


This section is designed primarily to al- 
low a financing agency which has acquired 
documents from the seller to exercise the 
same rights as the seller in stopping the 


goods in transit and reselling the goods 
upon repudiation and recovering incidental 
damages. There is no prior North Carolina 
parallel, either statutory or decisional. 


§ 25-2-708. Seller’s damages for nonacceptance or repudiation.— 
(1) Subject to subsection (2) and to the provisions of this article with respect to 
proof of market price (§ 25-2-723), the measure of damages for nonacceptance or 
repudiation by the buyer is the difference between the market price at the time and 
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place for tender and the unpaid contract price together with any incidental damages 
provided in this article (§ 25-2-710), but less expenses saved in consequence of the 


buyer’s breach. 


(2) If the measure of damages provided in subsection (1) is inadequate to put 
the seller in as good a position as performance would have done then the measure 
of damages is the profit (including reasonable overhead) which the seller would 
have made from full performance by the buyer, together with any incidental dam- 
ages provided in this article (§ 25-2-710), due allowance for costs reasonably in- 
curred and due credit for payments or proceeds of resale. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 64, Uniform Sales Act. 
Changes: Rewritten. 


Purposes of changes: To make it clear 
that: 

1. The prior uniform statutory provision 
is followed generally in setting the current 
market price at the time and place for 
tender as the standard by which damages 
for non-acceptance are to be determined. 
The time and place of tender is determined 
by reference to the section on manner of 
tender of delivery, and to the sections on 
the effect of such terms as FOB, FAS, 
CIF, C & F, Ex Ship and No Arrival, No 
Sale. 

In the event that there is no evidence 
available of the current market price at 
the time and place of tender, proof of a 
substitute market may be made under the 
section on determination and proof of mar- 
ket price. Furthermore, the section on the 
admissibility of market quotations is in- 
tended to ease materially the problem of 
providing competent evidence. 

2. The provision of this section permit- 
ting recovery of expected profit including 
reasonable overhead where the standard 


measure of damages is inadequate, to- 
gether with the new requirement that price 
actions may be sustained only where resale 
is impractical, are designed to eliminate the 
unfair and economically wasteful results 
arising under the older law when fixed 
price articles were involved. This section 
permits the recovery of lost profits in all 
arpropriate cases, which would include all 
standard priced goods. The normal meas- 
ure there would be list price less cost to 
the dealer or list price less manufacturing 
cost to the manufacturer. It is not neces- 
sary to a recovery of “profit” to show a 
history of earnings, especially if a new ven- 
ture is involved. 

3. In all cases the seller may recover in- 
cidental damages. 


Cross references: 

Point 1: Sections 2—319 through 2—324, 
2—503, 2—723 and 2—724. 

Point 2: Section 2—709. 

Point 3: Section 2—710. 


Definitional cross references: 
“Buyer”. Section 2—103. 
“Contract”. Section 1—201. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with prior North 
Carolina cases in allowing the seller to re- 
cover the difference between the contract 
price and the market price at the time and 
place of the breach. See Cherry v. Upton 
Co., 180 N.C. 1, 103 S.E. 912 (1920); Bry- 
ant v. Southern Box & Lumber Co., 192 
N.C. 607, 185 S.E. 581° (1926); Heise v. 
Mears, 120 N.C. 443, 27 S.E. 117 (1897). 

Subsection (2) also accords with prior 
North Carolina law where there is a 
breach of contract and the rule announced 
in subsection (1) is inadequate (eg., if 
the goods are to be manufactured and the 
buyer repudiates before they are manufac- 
tured or before they have value). This 
subsection, as in prior North Carolina law, 
allows the seller to recover any profit he 
would make by full performance after de- 
ducting the sum that it would have cost 
the seller to fully perform. See Bryant v. 


Southern Box & Lumber Co., 192 N.C. 
607, 1385 S.E. 531 (1926); Cleveland-Can- 
ton Springs Co. v. Goldsboro Buggy Co., 
148 N.C. 533, 62 S.E. 637 (1908). 

Incidental damages were recoverable in 
North Carolina by seller upon buyer’s 
breach. See Vanstory Clothing Co. v. Sta- 
diem, 149 N.C. 6, 62 S.E. 778 (1908), where 
storage changed before resale was ap- 
proved; Cole & Sons v. Standard Lumber 
Co., 150 N.C. 183, 63 S.E. 736 (1909). 

This section does not materially change 
prior North Carolina law. 

(Another example of when subsection 
(1) would not allow recovery of adequate 
damages would be a situation where dealer 
is in business having and selling an unlim- 
ited supply of standard priced goods. If a 
dealer sold a car to buyer, for instance, for 
$2,000 list price, and buyer repudiated, un- 
der subsection (1) if the seller kept the 
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car he could not recover from the buyer 
because the contract price and the value of 
the car would be the same. Resale will not 
prove adequate as, by reselling, the seller 
just makes one sale, whereas, if the buyer 
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had not repudiated, seller could have made 
two sales. Subsection (2) cures this defect 
by allowing the seller to recover the pro- 
fit on the repudiated sale that he would 
have obtained had no repudiation occurred.) 


§ 25-2-709. Action for the price.—(1) When the buyer fails to pay the 
price as it becomes due the seller may recover, together with any incidental dam- 
ages under the next section [§ 25-2-710], the price 

(a) of goods accepted or of conforming goods lost or damaged within a com- 
mercially reasonable time after risk of their loss has passed to the buyer ; and 

(b) of goods identified to the contract if the seller is unable after reasonable ef- 
fort to resell them at a reasonable price or the circumstances reasonably indicate 
that such effort will be unavailing. 

(2) Where the seller sues for the price he must hold for the buyer any goods 
which have been identified to the contract and are still in his control except that if 
resale becomes possible he may resell them at any time prior to the collection of the 
judgment. The net proceeds of any such resale must be credited to the buyer and 
payment of the judgment entitles him to any goods not resold. 

(3) After the buyer has wrongfully rejected or revoked acceptance of the goods 
or has failed to make a payment due or has repudiated (§ 25-2-610), a seller who is 
held not entitled to the price under this section shall nevertheless be awarded 
damages for nonacceptance under the preceding section [§ 25-2-708]. (1965, c. 
FOO) ae Ae 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 63. Uniform Sales Act. 

Changes: Rewritten, important commer- 
cially needed changes being incorporated. 

Purposes of changes: To make it clear 
that: 

1. Neither the passing of title to the 
goods nor the appointment of a day cer- 
tain for payment is now material to a price 
action. 

2. The action for the price is now gen- 
erally limited to those cases where resale 
of the goods is impracticable except where 
the buyer has accepted the goods or where 
they have been destroyed after risk of 
loss has passed to the buyer. 

3. This section substitutes an objective 
test by action for the former “not readily 
resalable” standard. An action for the price 
under subsection (1) (b) can be sustained 
only after a “reasonable effort to resell’ 
the goods “at reasonable price” has ac- 
tually been made or where the circum- 
stances “reasonably indicate” that such an 
effort will be unavailing. 

4. If a buyer is in default not with re- 
spect to the price, but on an obligation to 
make an advance, the seller should recover 
not under this section for the price as 
such, but for the default in the collateral 
(though coincident) obligation to finance 
the seller. If the agreement between the 
Parties contemplates that the buyer will 
acquire, on making the advance, a security 
interest in the goods, the buyer on making 
the advance has such an interest as soon 


as the seller has rights in the agreed col- 
lateral. See Section 9—204. 


5. “Goods accepted” by the buyer under 
subsection (1) (a) include only goods as 
to which there has been no justified revo- 
cation of acceptance, for such a revocation 
means that there has been a default by 
the seller which bars his rights under this 
section. “Goods lost or damaged” are cov- 
ered by the section on risk of loss. “Goods 
identified to the contract” under subsec- 
tion (1) (b) are covered by the section 
on identification and the section on identi- 
fication notwithstanding breach. 

6. This section is intended to be ex- 
haustive in its enumeration of cases where 
an action for the price lies. 

7. If the action for the price fails, the 
seller may nonetheless have proved a case 
entitling him to damages for non-accep- 
tance. In such a situation, subsection (3) 
permits a recovery of those damages in 
the same action. 

Cross references: 

Point 4: Section 1—106. 

Point 5: Sections 2—501, 2—509, 2— 
510 and 2—704. 

Point 7: Section 2—708. 

Definitional cross references: 

“Action”. Section 1—201. 

“Buyer”. Section 2—103. 

“Conforming”. Section 2—106. 

“Contract”. Section 1—201. 

“Goods”. Section 2—105. 

“Seller”. Section 2—103. 
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NORTH CAROLINA COMMENT 


In North Carolina an action for price 
could not be maintained unless title had 
passed to the vendee. Waldo v. Belcher, 33 
N.C. 609 (1850); Hendricks v. Mocksville 
Furniture Co., 156 N.C. 569, 72 S.E. 592 
(1911). This is the common-law rule. See 
Williston §§ 560 (a) and 561. 

The UCC in this section specifies on an 
enumerated basis the instances in which 
an action for price can be maintained. Lo- 
cation of title is no longer determinative 
under the Code, which makes it necessary 
only to determine if one of the enumerated 
situations has occurred. 

Another important matter is a change of 
emphasis. An action for “price” seems to 
be rendered secondary to “efforts to re- 


sell.’ Under prior North Carolina law, a 
seller upon a breach had an option (1) to 
treat goods as property of buyer and sue 
for price or (2) to treat the goods as 
property of the buyer and resell for him 
and sue for the difference between the con- 
tract price and what the goods have 
brought upon resale. Vanstory Clothing 
CO Vee iacicnt. 129° Nut, oe eters 
(1908). Under this section of the UCC 
(subsection (1) (b)), the seller may re- 
cover the price only after he is unable to 
resell them after a reasonable effort. It 
seems that the Code makes it obligatory 
to attempt resale whereas heretofore it has 
been held optional with the seller in North 
Carolina. 


§ 25-2-710. Seller’s incidental damages.—Incidental damages to an ag- 


grieved seller include any commercially reasonable charges, expenses or commis- 
sions incurred in stopping delivery, in the transportation, care and custody of goods 
after the buyer’s breach, in connection with return or resale of the goods or other- 
wise resulting from the breach. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: See 
Sections 64 and 70, Uniform Sales Act. 

Purposes: To authorize reimbursement 
of the seller for expenses reasonably in- 
curred by him as a result of the buyer’s 
breach. The section sets forth the princi- 
pal normal and necessary additional] ele- 
ments of damage flowing from the breach 


but intends to allow all commercially 
reasonable expenditures made by the 
seller. 


Definitional cross references: 
“Agegrieved party”. Section 1—201. 
“Buyer”. Section 2—103. 

“Goods”. Section 2—105. 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


North Carolina law recognized that seller 
is entitled to incidental damages and 
accords with this section of the UCC. See 


N.C. 6, 62 S.E. 778 (1908); Cole & Sons 
yi zumber .Co.,.150.N.C, 1835 6305. 2.7736 
(1909). 


Vanstory Clothing Co. v. Stadiem, 149 


§ 25-2-711. Buyer’s remedies in general; buyer’s security interest 
in rejected goods.—(1) Where the seller fails to make delivery or repudiates or 
the buyer rightfully rejects or justifiably revokes acceptance then with respect to 
any goods involved, and with respect to the whole if the breach goes to the whole 
contract (§ 25-2-612), the buyer may cancel and whether or not he has done so 
may in addition to recovering so much of the price as has been paid 

(a) “cover” and have damages under the next section [§ 25-2-712] as to all the 
goods affected whether or not they have been identified to the contract ; or 

(b) recover damages for nondelivery as provided in this article (§ 25-2-713). 

(2) Where the seller fails to deliver or repudiates the buyer may also 

(a) if the goods have been identified recover them as provided in this article 
(§ 25-2-502) ; or 

(b) in a proper case obtain specific performance or replevy the goods as pro- 
vided in this article (§ 25-2-716). 

(3) On rightful rejection or justifiable revocation of acceptance a buyer has a 
security interest in goods in his possession or control for any payments made on 
their price and any expenses reasonably incurred in their inspection, receipt, trans- 
portation, care and custody and may hold such goods and resell them in like man- 
ner as an aggrieved seller (§ 25-2-706). (1965, c. 700, s. 1.) 


204 


§ 25-2-711 


% 


Cu. 25. UnNirForM COMMERCIAL CopDE 


5-2-711 


“nr 
bo 


OFFICIAL COMMENT 


Prior uniform statutory provision: No 
comparable index section; Subsection (3) 
—Section 69(5), Uniform Sales Act. 

Changes: The prior uniform statutory 
provision is generally continued and ex- 
panded in Subsection (3). 

Purposes of changes and new matter: 

1. To index in this section the buyer’s 
remedies, subsection (1) covering those 
remedies permitting the recovery of money 
damages, and subsection (2) covering 
those which permit reaching the goods 
themselves. The remedies listed here are 
those available to a buyer who has not 
accepted the goods or who has justifiably 
revoked his acceptance. The remedies 
available to a buyer with regard to goods 
finally accepted appear in the section deal- 
ing with breach in regard to accepted 
goods. The buyer’s right to proceed as to 
all goods when the breach is as to only 
some of the goods is determined by the 
section on breach in installment contracts 
and by the section on partia] acceptance. 

Despite the seller’s breach, proper re- 
tender of delivery under the section on 
cure of improper tender or replacement 
can effectively preclude the buyer’s reme- 
dies under this section, except for any 
delay involved. 

2. To make it clear in subsection (3) 
that the buyer may hold and resell rejected 
goods if he has paid a part of the price or 
incurred expenses of the type specified. 
“Paid” as used here includes acceptance 
of a draft or other time negotiable instru- 
ment or the signing of a negotiable note. 
His freedom of resale is coextensive with 


that of a seller under this Article except 
that the buyer may not keep any profit re- 
sulting from the resale and is limited to 
retaining only the amount of the price 
paid and the costs involved in the inspec- 
tion and handling of the goods. The 
buyer’s security interest in the goods is 
intended to be limited to the items listed 
in subsection (3), and the buyer is not 
permitted to retain such funds as he might 
believe adequate for his damages. The 
buyer’s right to cover. or to have damages 
for non-delivery, is not impaired by his 
exercise of his right of resale. 

3. It should also be noted that this Act 
requires its remedies to be liberally admin- 
istered and provides that any right or ob- 
ligation which it declares is enforceable 
by action unless a different effect is spe- 
cifically prescribed (Section 1—106). 


Cross references: 

Peint 1: Sections 2—508, 2--601(c), 2— 
608, 2—612 and 2—714. 

Point 2: Section 2—706. 

Point 3: Section 1—106. 


Definitional cross refercnces: 
“Agegrieved party”. Sectiou 1—201. 


“Buyer” Section 2—103. 
“Cancellation” Section 2—106. 
“Contract”. Section 1—2U01. 


“Cover ieSectione2—712. 

“Goods”. Section 2—105. 
“Notifies”. Section 1—201 

“Receipt” of goods. Section 2—103. 
“Remedy”. Section 1—201. 
“Security interest”. Section 1—201. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with prior North 
Carolina law that upon seller’s breach, 
buyer may cancel contract. See Hajoca 
Corp. v. Brooks, 249 N.C. 10, 105 S.E.2d 
123 (1958). Buyer may also recover so 
much of the purchase price as he has paid. 
Robinson v. Huffstetler, 165 N.C. 459, 81 
S.E. 753 (1914). 

Subsection (1) (a) accords with prior 
North Carolina law which required the 
buyer, upon a seller’s breach, to make rea- 
sonable efforts to protect himself from 
loss—“to do what reasonable care and 
business prudence required to minimize the 
loss.” See Mills v. McRae, 187 N.C. 707, 
122 S.E. 762 (1924), which indicates that a 
buyer was chargeable with the duty to at- 
tempt to purchase goods of similar quan- 
tity and quality in the open market to fix 
buyer’s damages in the event of seller’s 
breach. The burden was on the seller to 


show that the buyer could have minimized 
his damages by such “cover” purchase. 

Subsection (1) (b) accords with prior 
law. See Berbarry v. Tombacher, 162 N.C. 
497, 77 S.E. 412 (1913); Morrison & Hill 
v. Marks, 178 N.C. 429, 100 S.E. 890 (1919); 
Mills v. McRae, 187 N.C. 707, 122 S.E. 762 
(1924). 

Subsections (2) (a) and (2) (b), allow- 
ing buyer to recover the goods themselves 
upon nondelivery or repudiation, accords 
with Hughes v. Knott, 140 N.C. 550, 53 
S.E. 361 (1906), which indicates that if a 
seller breached a contract to deliver speci- 
fied goods and the buyer could show that 
he was ready, willing and able to perform, 
the buyer could maintain an action to re- 
cover the goods themselves. See also 
Hughes v. Knott, 138 N.C. 105, 50 S.E. 
586 (1905). 


Subsection (3), giving buyer a lien on 
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goods for payments made on the price and 
expenses incurred when the buyer right- 
fully rejects goods, apparently has no prior 
statutory or decisional counterpart in 
North Carolina law. There is likewise ap- 


§ 25-2-712. “‘Cover’’; 
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parently no prior law setting out the 
buyer’s right to resell goods rightfully re- 
jected by the buyer, and thus subsection 
(3) constitutes new material. 


buyer’s procurement of substitute goods.— 


(1) After a breach within the preceding section [§ 25-2-711] the buyer may 
“cover” by making in good faith and without unreasonable delay any reasonable 
purchase of or contract to purchase goods in substitution for those due from the 


seller. 


(2) The buyer may recover from the seller as damages the difference between 
the cost of cover and the contract price together with any incidental or consequen- 
tial damages as hereinafter defined (§ 25-2-715), but less expenses saved in conse- 


quence of the seller’s breach. 


(3) Failure of the buyer to effect cover within this section does not bar him 
from any other remedy. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutcry provision: 
None. 

Purposes: 

1. This section provides the buyer with 
a remedy aimed at enabling him to obtain 
the goods he needs thus meeting his es- 
sential need. This remedy is the buyer’s 
equivalent of the seller’s right to resell. 

2. The definition of “cover” under sub- 
section (1) envisages a series of con- 
tracts or sales, as well as a single con- 
tract or sale; goods not identical with 
those involved but commercially usable 
as reasonable substitutes under the circum- 
stances of the particular case; and con- 
tracts on credit or delivery terms differing 
from the contract in breach, but again 
reasonable under the circumstances. The 
test of proper cover is whether at the 
time and place the buyer acted in good 
faith and in a reasonable manner, and it 
is immaterial that hindsight may later 
prove that the method of cover used was 
not the cheapest or most effective. 

The requirement that the buyer must 
cover “without unreasonable delay” is not 
intended to limit the time necessary for 
him to look around and decide as to how 
he may best effect cover. The test here is 
similar to that generally used in this Ar- 
ticle as to reasonable time and seasonable 
action. 

3. Subsection (3) expresses the policy 
that cover is not a mandatory remedy for 
the buyer. The buyer is always free to 
choose between cover and damages for 
non-delivery under the next section. 

However, this subsection must be read 


in conjunction with the section which 
limits the recovery of consequential] dam- 
ages to such as could not have been ob- 
viated by cover. Moreover, the operation 
of the section on specific performance of 
contracts for “unique” goods must be 
considered in this connection for avail- 
ability of the goods to the particular buyer 
for his particular needs is the test for that 
remedy and inability to cover is made an 
express condition to the right of the buyer 
to replevy the goods. 

4. This section does not limit cover to 
merchants, in the first instance. It is the 
vital and important remedy for the con- 
sumer buyer as well. Both are free to use 
cover: the domestic or non-merchant 
consumer is required only to act in normal 
good faith while the merchant buyer must 
also observe all reasonable commercial 
standards of fair dealing in the trade, 
since this falls within the definition of 
good faith on his part. 

Cross references: 

Point 1: Section 2—706. 

Point 2: Section 1—2v4. 

Point 3: Sections 2—713, 2—715 and 2— 
716. 

Point 4: Section 1—203. 

Definitional cross references: 

“Buyer”. . Section: 2—103. 

“Contract”. Section 1—201. 

“Good faith”. Section 2—103. 


“Goods”. Section 2—105. 
“Purchase”. Section 1—201. 
“Remedy”. Section 1—201. 


“Seller”. Section 2—i03. 


NORTH CAROLINA COMMENT 


This section accords with prior North 
Carolina law that buyer, upon learning of 


seller's breach of contract in failing to de- 
liver, may procure goods of similar quan- 
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tity and quality in the open market, and 
recover the difference between the contract 
price and the reasonable market price for 
which the substituted goods are purchased. 
See Mills v. McRae, 187 N.C. 707, 122 S.E. 
762 (1924); Indian Mountain Jellico Coal 
Co. v. Asheville Ice & Coal Co., 134 N.C. 
574, 47 S.E. 116 (1904); Wilson v. Scar- 
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boro, 169 N.C. 654, 86 S.E. 611 (1915). 
This section provides a handy label. 

This section makes the price paid by the 
buyer to effect ‘cover’ pursuant to reason- 
able good faith efforts determinative, ra- 
ther than “reasonable market value” in the 
abstract. 


§ 25-2-713. Buyer’s damages for nondelivery or repudiation.—(1) 
Subject to the provisions of this article with respect to proof of market price (§ 25- 
2-723), the measure of damages for nondelivery or repudiation by the seller is 
the difference between the market price at the time when the buyer learned of the 
breach and the contract price together with any incidental and consequential dam- 
ages provided in this article (§ 25-2-715), but less expenses saved in consequence 
of the seller’s breach. 

(2) Market price is to be determined as of the place for tender or, in cases of 


rejection after arrival or revocation of acceptance, as of the place of arrival. (1965, 


or 700,851") 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 67(3), Uniform Sales Act. 

Changes: Rewritten. 

Purposes of changes: To clarify the for- 
mer rule so that: 

1. The general baseline adopted in this 
section uses as a yardstick the market in 
which the buyer would have obtained cover 
had he sought that relief. So the place 
for measuring damages is the place of 
tender (or the place of arrival if the goods 
are rejected or their acceptance is revoked 
after reaching their destination) and the 
crucial time is the time at which the buyer 
learns of the breach. 

2. The market or current price to be 
used in comparison with the contract price 
under this section is the price for goods 
of the same kind and in the same branch 
of trade. 

3. When the current market price under 
this section is difficult to prove the section 
on determination and proof of market 
price is available to permit a showing of a 
comparable market price or, where no 
market price is available, evidence of spot 
sale prices is proper. Where the unavail- 
ability of a market price is caused by a 


scarcity of goods of the type involved, a 
good case is normally made for specific 
performance under this Article. Such 
scarcity conditions, moreover, indicate that 
the price has risen and under the section 
providing for liberal administration of 
remedies, opinion evidence as to the value 
of the goods would be admissible in the 
absence of a market price and a liberal 
construction of allowable consequential 
damages should also result. 

4, This section carries forward the stan- 
dard rule that the buyer must deduct from 
his damages any expenses saved as a result 
of the breach 

5. The present section provides a remedy 
which is completely alternative to cover 
under the preceding section and applies 
only when and to the extent that the buyer 
has not covered 

Cross references: 

Point 3: Sections 1—106, 2—716 and 2— 
(20. 

Point 5: Section 2—712. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Contract”. Section 1—201 

“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


The cases in North Carolina agree with 
this section that the measure of damages 
for nondelivery or breach by seller is the 
difference between the agreed price in the 
contract and the market value of the goods 
at the time and place specified for per- 
formance. Berbarry v. Tombacher, 162 
N.C. 497, 77 S.E. 412 (1913); Gaston Far- 
mers’ Warehouse Co. v. American Agricul- 
tural Chem. Co., 176 N.C. 509, 97 S.E. 472 
(1918); Indian Mountain Jellico Coal Co. 


v. Asheville Ice & Coal Co., 134 N.C. 574, 
47 S.E. 116 (1904). 

In addition, the buyer may recover dam- 
ages arising by reason of special circum- 
stances, if the seller knew of such special 
circumstances or if such damages were 
fairly and reasonably within the contem- 
plation of the parties when the contract 
was made. This section states the standard 
contract rule of damages. See Tillinghast- 
Styles Co. v. Providence Cotton Mills, 143 
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N.C. 268, 55 S.E. 621 (1906). As to inci- 
dental damages recoverable, see Waynes- 
ville Wood Mfg. Co. v. Berlin Mach. 
Works, 144 N.C. 689, 57 S.E. 455 (1907), 
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where recovery was allowed for expenses 
incurred to buyer for attempting to make 
a machine work at the request of the sel- 
ler. 


§ 25-2-714. Buyer’s damages for breach in regard to accepted 
goods.—(1) Where the buyer has accepted goods and given notification (subsec- 
tion (3) of § 25-2-607) he may recover as damages for any nonconformity of tender 
the loss resulting in the ordinary course of events from the seller’s breach as 
determined in any manner which is reasonable. 

(2) The measure of damages for breach of warranty is the difference at the time 
and place of acceptance between the value of the goods accepted and the value they 
would have had if they had been as warranted, unless special circumstances show 


proximate damages of a different amount. 


(3) In a proper case any incidental and consequential damages under the next 
section [§ 25-2-715] may also be recovered. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 69(6) and (7), Uniform Sales Act. 


Changes: Rewritten. 


Purposes of changes: 

1. This section deals with the remedies 
available to the buyer after the goods have 
been accepted and the time for revocation 
of acceptance has gone by. In general this 
section adopts the rule of the prior uni- 
form statutory provision for measuring 
damages where there has been a breach 
of warranty as to goods accepted but goes 
further to lay down an explicit provision 
as to the time and place for determining 
the loss. 

The section on deduction of damages 
from price provides an additional remedy 
for a buyer who still owes part of the pur- 
chase price, and frequently the two reme- 
dies will be available concurrently. The 
buyer’s failure to notify of his claim under 
the section on effects of acceptance, how- 
ever, operates to bar his remedies under 
either that section or the present section. 


2. The “non-conformity” referred to in 
subsection (1) includes not only breaches 
of warranties but also any failure of the 
seller to perform according to his obli- 
gations under the contract. In the case of 
such non-conformity, the buyer is permit- 
ted to recover for his loss “in any manner 
which is reasonable.” 


3. Subsection (2) describes the usual, 
standard and reasonable method of as- 
certaining damages in the case of breach 
of warranty put it is not intended as an 
exclusive measure. It departs from the 
measure of damages for non-delivery in 
utilizing the place of acceptance rather 
than the place of tender. In some cases the 
two may coincide. as where the buyer 
signifies his acceptance upon the tender. 
If, however, the non-conformity is such as 
would justify revocation of acceptance, the 
time and place of acceptance under this 
section is determined as of the buyer’s 
decision not to revoke. 

4. The incidental and consequential 
damages referred to in subsection (3), 
which will usually accompany an action 
brought under this section, are discussed 
in detail in the comment on the next sec- 
tion. - 

Cross references: 

Point 1: Compare Section 2—711; Sec- 
tions 2—607 and 2—717. 

Point 2: Section 2—106. 

Point 3: Sections 2—608 and 2—713. 

Point 4: Section 2—715. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Contorm”. Section 2—106. 

“Goods”. Section 1—201. 

“Notification” Section 

“Seller”. Section 2—103. 


1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with Waynes- 
ville Wood Mfg. Co. v. Berlin Mach. 
Works, 144 N.C. 689, 57 S.E. 455 (1907), 
and Armour Fertilizer Works v. McLaw- 
horn, 158 N.C. 274, 73 S.E. 883 (1912), that 
when goods are deficient in quality, the 
damages sustained is the difference be- 
tween the value of the goods actually sold 


and what the value should have been had 
the terms of the contract been met plus 
only such damages as were within the con- 
templation of the parties at the time the 
contract was made. 

Subsection (2) accords with Grossman 
v. Johnson, 242 N.C. 571, 89 S.E.2d 141 
(1955); Harris v. Canady, 236 N.C. 613, 73 
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5.B.2d° 659 (1952); ‘Hendtix’ vi’ BU& L 
Motors, Inc., 241 N.C. 644, 86 S.E.2d 448 
(1955), that the measure of damages for 
breach of a warranty in the sale of per- 
sonal property is the difference between 
the market value at the time and place of 
delivery of the goods and the value of the 
goods as they would have been had they 
complied with the warranty, with such 
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special damages as were within the con- 
templation of the parties, including any 
expenses reasonably incurred in attempt- 
ing to make the goods conform. See Gulf 
States Creosoting Co. v. Loving, 120 F.2d 
195 (4th Cir. 1941). 

Subsection (3) accords with prior North 
Carolina law. See Harris v. Canady, 236 
N.C. 613, 73 S.E.2d 559 (1952). 
damages.— 


and consequential 


(1) Incidental damages resulting from the seller’s breach include expenses reason- 
ably incurred in inspection, receipt, transportation and care and custody of goods 
rightfully rejected, any commercially reasonable charges, expenses or commissions 
in connection with effecting cover and any other reasonable expense incident to the 
delay or other breach. 

(2) Consequential damages resulting from the seller’s breach include 

(a) any loss resulting from general or particular requirements and needs of 
which the seller at the time of contracting had reason to know and which could not 
reasonably be prevented by cover or otherwise ; and 

(b) injury to person or property proximately resulting from any breach of war- 
ranty. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provisions: Sub- 
section (2) (b)—Sections 69(7) and 70, 
Uniform Sales Act. 


Changes: Rewritten. 
Purposes of changes and new matter: 


1. Subsection (1) is intended to provide 
reimbursement for the buyer who incurs 
reasonable expenses in connection with the 
handling of rightfully rejected goods or 
goods whose acceptance may be justifiably 
revoked, or in connection with effecting 
cover where the breach of the contract lies 
in non-conformity or non-delivery of the 
goods. The incidental damages listed are 
not intended to be exhaustive but are 
merely illustrative of the typical kinds of 
incidental damage. 


2. Subsection (2) operates to allow the 
buyer, in an appropriate case, any conse- 
quentia] damages which are the result of 
the seller’s breach. The “tacit agreement” 
test for the recovery of consequential 
damages is rejected. Although the older 
rule at common law which made the seller 
liable for all consequential damages of 
which he had “reason to know” in advance 
is followed, the liberality of that rule is 
modified by refusing to permit recovery 
unless the buyer could not reasonably 
have prevented the loss by cover or other- 
wise. Subparagraph (2) carries forward 
the provisions of the prior uniform statu- 
tory provision as to consequential dam- 
ages resulting from breach of warranty, 
but modifies the rule by requiring first 
that the buyer attempt to minimize his 
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damages in good faith, either by cover or 
otherwise. 

3. In the absence of excuse under the 
section on merchant’s excuse by failure 
of presupposed conditions, the seller is 
liable for consequential damages in all 
cases where he had reason to know of the 
buyer’s general or particular requirements 
at the time of contracting. It is not neces- 
sary that there be a conscious acceptance 
of an insurer’s liability on the seller’s 
part, nor is his obligation for consequential 
damages limited to cases in which he fails 
to use due effort in good faith. 

Particular needs of the buyer must gen- 
erally be made known to the seller while 
general needs must rarely be made known 
to charge the seller with knowledge. 

Any seller who does not wish to take 
the risk of consequential damages has 
available the section on contractual limi- 
tation of remedy. 


4. The burden of proving the extent of 
loss incurred by way of consequential 
damage is on the buyer, but the section 
on liberal administration of remedies re- 
jects any doctrine of certainty which 
requires almost mathematical precision in 
the proof of loss. Loss may be determined 
in any manner which is reasonable under 
the circumstances. 


5. Subsection (2) (b) states the usual 
rule as to breach of warranty, allowing 
recovery for injuries “proximately” re- 
sulting from the breach. Where the injury 
involved follows the use of goods without 
discovery of the defect causing the dam- 
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age, the question of “proximate’’ cause 
turns on whether it was reasonable for the 
buyer to use the goods without such in- 
spection as would have revealed the de- 
fects. If it was not reasonable for him to 
do so, or if he did in fact discover the de- 
fect prior to his use, the injury would not 
proximately result from the breach of 
watranty. 

6. In the case of sale of wares to one in 
the business of reselling them, resale is one 
of the requirements of which the seller has 
reason to know within the meaning of 
subsection (2) (a). 
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Cross references: 

Point 1: Section 2—608. 

Point 3: Sections 1—203, 2—615 and 2— 
719. 

Point 4: Section 1—106. 


Definitional cross references: 
“Cover”. Section 2—712. 

“Goods”. Section 1—201. 

“Person”. Section 1—201. 
“Receipt” of goods. Section 2—103. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


This section generally restates prior 
North Carolina law. 

Subsection (1) accords with prior North 
Carolina Jaw that incidental and conse- 
quential damages for breach of contract 
which are within the contemplation of the 
parties are recoverable by buyer from the 
seller. See Neal v. Pender-Hyman Hard- 
ware Co., 122 N.C. 104, 29 S.E. 96 (1898); 
Lambert Hoisting Engine Co. v. Paschall, 
151 N.C. 27, 65 S.E. 523 (1909). Remote 
and speculative damages or damages be- 
yond the contemplation of the parties are 


not recoverable. Armour Fertilizer Works 
v. McLawhorn, 158 N.C. 274, 73 S.E. 883 
(1912). 

Subsections (2) (a) and (b) accord with 
prior North Carolina law. See, e.g., Har- 
ris v. Canady, 236 N.C. 613, 73 S.E.2d 559 
(1952); Hanrahan v. Walgreen Co., 243 
IN.G, “268: 90° S.F2di392.9(1955), s thatea 
buyer has a right to recover incidental, 
consequential or foreseeable damages which 
are the proximate result of a breach of 
warranty. Davis v. Radford, 233 N.C. 283, 
63 S.E.2d 822 (1951). 


§ 25-2-716. Buyer’s right to specific performance or replevin.— 
(1) Specific performance may be decreed where the goods are unique. 


(2) The decree for specific performance may include such terms and conditions 
as to payment of the price, damages, or other relief as the court may deem just. 

(3) The buyer has a right of replevin for goods identified to the contract if after 
reasonable effort he is unable to effect cover for such goods or the circumstances 
reasonably indicate that such effort will be unavailing or if the goods have been 
shipped under reservation and satisfaction of the security interest in them has been 


made or tendered. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 68, Uniform Sales Act. 
Changes: Rephrased. 


Purposes of changes: To make it clear 
that: 

1. The present section continues in 
general prior policy as to specific perform- 
ance and injunction against breach. How- 
ever, without intending to impair in any 
way the exercise of the court’s sound dis- 
cretion in the matter, this Article seeks 
to further a more liberal attitude than 
some courts have shown in connection 
with the specific performance of contracts 
of sale. 

2. In view of this Article’s emphasis on 
the commercial feasibility of replacement, 
a new concept of what are “unique” goods 
is introduced under this section. Specific 
performance is no longer limited to goods 
which are already specific or ascertained 


at the time of contracting. The test of 
uniqueness under this section must be 
made in terms of the total situation which 
characterizes the contract. Output and 
requirements contracts involving a _ par- 
ticular or peculiarly available source or 
market present today the typical commer- 
cial specific performance situation, as con- 
trasted with contracts for the sale of heir- 
looms or priceless works of art which were 
usually involved in the older cases. How- 
ever, uniqueness is not the sole basis of 
the remedy under this section for the relief 
may also be granted “in other proper cir- 
cumstances” and inability to cover is 
strong evidence of “other proper circum- 
stances”. 


3. The legal remedy of replevin is given 
the buyer in cases in which cover is rea- 
sonably unavailable and goods have been 
identified to the contract. This is in addi- 
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tion to the buyer’s right to recover identi- 
fied goods on the seller’s insolvency (Sec- 
tion 2—502). 

4. This section is intended to give the 
buyer rights to the goods comparable to 
the seller’s rights to the price. 

5. If a negotiable document of title is 
outstanding, the buyer’s right of replevin 
relates of course to the document not di- 
rectly to the goods. See Article 7, espe- 
cially Section 7—602. 
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Cross references: 

Point 3: Section 2—502. 
Point 4: Section 2—709. 
Point 5: Article 7. 
Definitional cross references: 
“Buyer”. Section 2—103. 
“Goods”. Section 1—201. 
“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsections (1) and (2) spell out by 
statute that specific performance may be 
decreed as to contracts for the sale of 
goods. Prior North Carolina law provided 
generally that no specific performance of 
contracts relating to personal property 
would be compelled. Virginia Trust Co. v. 
Webb, 206 N.C. 247, 173 S.E. 598 (1934); 
Tobacco Growers Ass’n v. Battle, 187 N.C. 
260, 121 S.E. 629 (1924). However, even 
in North Carolina, the court granted speci- 
fic performance where damages at law for 
breach would not afford a complete rem- 
edy. Virginia Trust Co. v. Webb, 206 N.C. 
247, 173 S.E. 598 (1934); Misenheimer v. 
Alexander, 162 N.C. 226, 78 S.E. 161 
(1913); Williams v. Howard, 7 N.C. 74 
(1819). 

The Code gives the court more leeway 


in granting specific performance of per- 
sonal property sales contracts “in other 
proper circumstances.” 

Note: Subsection (3) refers to the old 
action of replevin which is now “claim and 
delivery” under North Carolina statute 
(GS 1-472). 

It seems that “claim and delivery” could, 
under prior North Carolina law, be em- 
ployed to obtain the subject matter of a 
contract for the sale of personal property 
if legal title to the property had passed. 
See Holmes v. Godwin, 69 N.C. 467 (1873). 

The UCC does not require any deter- 
mination of “title” as a condition precedent 
but allows the buyer to replevy specific 
goods identified to a contract in the event 
that “cover” cannot be reasonably effected. 


§ 25-2-717. Deduction of damages from the price.—The buyer on 
notifying the seller of his intention to do so may deduct all or any part of the 
damages resulting from any breach of the contract from any part of the price still 
due under the same contract. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: See 
Section 69(1) (a), Uniform Sales Act. 

Purposes: 

1. This section permits the buyer to de- 
duct from the price damages resulting 
from any breach by the seller and does not 
limit the relief to cases of breach of 
warranty as did the prior uniform statutory 
provision. To bring this provision into 
application the breach involved must be of 
the same contract under which the price 
in question is claimed to have been earned. 


2. The buyer, however, must give notice 
of his intention to withhold all or part of 


the price if he wishes to avoid a default 
within the meaning of the section on in- 
security and right to assurances. In con- 
formity with the general policies of this 
Article, no formality of notice is required 
and any language which reasonably indi- 
cates the buyer’s reason for holding up 
his payment is sufficient. 

Cross reference: 

Point 2: Section 2—609. 

Definitional cross references: 

“Buyer”. Section 2—103. 

“Notifies”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section accords with prior North 
Carolina law. See Howie v. Rea, 70 N.C. 
559 (1874), which holds that a buyer is 
permitted to deduct damages in an action 
for price where the contract has been 
breached in part by the seller. 


The notice requirement of this section of 
the UCC, however, is a new innovation. 

This section does not affect North Caro- 
lina’s law of set-off and counterclaim as 
provided in GS 1-137. 
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§ 25-2-718. Liquidation or limitation of damages; deposits.— 
(1) Damages for breach by either party may be liquidated in the agreement but 
only at an amount which is reasonable in the light of the anticipated or actual] harm 
caused by the breach, the difficulties of proof of loss, and the inconvenience or non- 
feasibility of otherwise obtaining an adequate remedy. A term fixing unreasonably 
large liquidated damages is void as a penalty. 

(2) Where the seller justifiably withholds delivery of goods because of the 
buyer’s breach, the buyer is entitled to restitution of any amount by which the sum 
of his payments exceeds 

(a) the amount to which the seller is entitled by virtue of terms liquidating the 
seller’s damages in accordance with subsection (1), or 

(b) in the absence of such terms, twenty per cent (20%) of the value of the total 
performance for which the buyer is obligated under the contract or five hundred 
dollars ($500.00), whichever is smaller. 

(3) The buyer’s right to restitution under subsection (2) is subject to offset to 
the extent that the seller establishes 

(a) a right to recover damages under the provisions of this article other than 
subsection (1), and 

(b) the amount or value of any benefits received by the buyer directly or indi- 
rectly by reason of the contract. 

(4) Where a seller has received payment in goods their reasonable value or the 
proceeds of their resale shall be treated as payments for the purposes of subsection 
(2); but if the seller has notice of the buyer’s breach before reselling goods re- 
ceived in part performance, his resale is subject to the conditions laid down in 
this article on resale by an aggrieved seller ($ 25-2-706). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

1. Under subsection (1) liquidated dam- 
age clauses are allowed where the amount 
involved is reasonable in the light of the 
circumstances of the case. The subsection 
sets forth explicitly the elements to be 
considered in determining the reasonable- 
ness of a liquidated damage clause. A 
term fixing unreasonably large liquidated 
damages is expressly made void as a 
penalty. An unreasonably small amount 
would be subject to similar criticism and 
might be stricken under the section on 
unconscionable contracts or clauses. 

2. Subsection (2) refuses to recognize a 
forfeiture unless the amount of the pay- 
ment so forfeited represents a reasonable 
liquidation of damages as determined under 
subsection (1). A _ special exception is 
made in the case of small amounts (20% 
of the price or $500, whichever is smaller) 
‘deposited as security. No distinction is 
made between cases in which the payment 
is to be applied on the price and those in 
which it is intended as security for per- 


formance. Subsection (2) is applicable to 
any deposit or down or part payment. In 
the case of a deposit or turn in of goods 
resold before the breach, the amount ac- 
tually received on the resale is to be 
viewed as the deposit rather than the 
amount allowed the buyer for the trade 
in. However, if the seller knows of the 
breach prior to the resale of the goods 
turned in, he must make reasonable efforts 
to realize their true value, and this is as- 
sured by requiring him to comply with the 
conditions laid down in the section on re- 
sale by an aggrieved seller. 

Cross references: 

Point 1: Section 2—302. 

Point 2: Section 2—706. 


Definitional cross references: 
“Aggrieved party”. Section 1—201. 
“Agreement”. Section 1—201. 
“Buyer”. Section 2—103. 

“Goods”. Section 2—105. 
“Notice”. Section 1—201. 
“Party”. Section 1—201. 
“Remedy”. Section 1—201. 
“Seller”. Section 2—103. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) accords with the general 
law applicable in North Carolina as to liq- 
uidated damages. See Crawford v. Allen, 
189 N.C.) 4384, 127, SB. 521° (1925). wand 


Horn v. Poindexter, 176 N.C. 620, 97 S.E. 
653 (1918), which hold that where there is 
a marked disproportion between the 
amount fixed upon as liquidated damages 
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in the contract and the damages actually 
likely to arise from a breach so as to ren- 
der the amount fixed upon unreasonable 
or oppressive, it is void as being a penalty 
and it is not binding. The actual damages 
can be inquired into notwithstanding such 
provision. If the amount specified is not 
unjust, oppressive, or disproportionate to 
the damages that would likely result from 
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a breach of contract, a provision for liqui- 
dated damages would be valid. See To- 
bacco Growers Co-op <Ass’n v. Jones, 185 
N.C. 265, 117 S.E. 174 (1923). 

Subsections (2), (3) and (4) have no 
prior statutory or decisional parallels in 
North Carolina law and are therefore new 
to North Carolina law. 


§ 25-2-719. Contractual modification or limitation of remedy.—(1) 


Subject to the provisions of subsections (2) and (3) of this section and of the 
preceding section [§ 25-2-718] on liquidation and limitation of damages, 

(a) the agreement may provide for remedies in addition to or in substitution for 
those provided in this article and may limit or alter the measure of damages recov- 
erable under this article, as by limiting the buyer’s remedies to return of the goods 
and repayment of the price or to repair and replacement of nonconforming goods 
or parts ; and 

(b) resort to a remedy as provided is optional unless the remedy is expressly 
agreed to be exclusive, in which case it is the sole remedy. 

(2) Where circumstances cause an exclusive or limited remedy to fail of its 
essential purpose, remedy may be had as provided in this chapter. 

(3) Consequential damages may be limited or excluded unless the limitation or 
exclusion is unconscionable. Limitation of consequential damages for injury to the 
person in the case of consumer goods is prima facie unconscionable but limitation 
of damages where the loss is commercial is not. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 


Purposes: 

1. Under this section parties are left free 
to shape their remedies to their particular 
requirements and reasonable agreements 
limiting or modifying remedies are to be 
given effect. 


However, it is of the very essence of a 
sales contract that at least minimum ade- 
quate remedies be available. If the parties 
intend to conclude a contract for sale 
within this Article they must accept the 
legal consequence that there be at least a 
fair quantum of remedy for breach of the 
obligations or duties outlined in the con- 
tract. Thus any clause purporting to 
modify or limit the remedial provisions of 
this Article in an unconscionable manner 
is subject to deletion and in that event the 
remedies made available by this Article 
are applicable as if the stricken clause had 
never existed. Similarly, under subsection 
(2), where an apparently fair and reason- 
able clause because of circumstances fails 
in its purpOse or operates to deprive either 
party of the substantial value of the bar- 
gain, it must give way to the general 
remedy provisions of this Article. 


2. Subsection (1) (b) creates a presump- 
tion that clauses prescribing remedies are 
cumulative rather than exclusive. If the 
parties intend the term to describe the sole 
remedy under the contract, this must be 
clearly expressed. 


3. Subsection (3) recognizes the validity 
of clauses limiting or excluding consequen- 
tial damages but makes it clear that they 
may not operate in an unconscionable 
manner. Actually such terms are merely 
an allocation of unknown or undetermin- 
able risks. The seller in all cases is free to 
disclaim warranties in the manner pro- 
vided in Section 2—316. 


Cross references: 


Point 1: Section 2—302. 
Point 3: Section 2—316. 


Definitional cross references: 


“Agreement”. Section 1—201. 
“Buyer”. Section 2—103. 
“Conforming”. Section 2—106. 
“Contract”. Section 1—201. 
“Goods”. Section 2—105. 
“Remedy”. Section 1—201. 
“Seller”. Section 2—103. 


NORTH CAROLINA COMMENT 


Subsection (1) (a) accords with prior 


North Carolina law as expressed in Allen 


v. Tompkins, 136 N.C. 208, 48 S.E. 655 
(1904), that the parties to a sales contract 
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can limit their liability and remedies by 
the terms of their contract (to making re- 
pairs, furnishing other goods, etc.). 

Subsection (1) (b) has no prior deci- 
sional or statutory counterpart in North 
Carolina law. 

Subsection (2) has no prior decisional 
or statutory counterpart in North Caro- 
lina law. 

Subsection (3): The first sentence of 
subsection (3) accords, at least in part, 
with Hampton Guano Co. v. Live-Stock 
Co., 168 N.C. 442, 84 S.E. 774 (1915), and 
Carter v. McGill, 171 N.C. 775, 89 S.E. 28 
(1916), where it is held that a seller may 
limit his liability by inserting in his sales 
contract a provision that he shall not be 
liable for certain results. 

The second sentence of subsection (3), 
making limitations as to consequential] 
damages for injuries to persons prima 
facie unconscionable when goods are con- 
sumer goods, has no prior decisional or 
statutory parallel in North Carolina. The 
UCC provision does not create a prima 
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facie presumption of unconscionability of 
limitations of liability in commercial con- 
tracts. 

(Note: While it is stated above that 
there is no prior statutory nor decisional 
parallel to subsection (3)’s provisions mak- 
ing limitations of liability prima facie un- 
scionable with regard to consumer goods, 
this subsection (3) in principle in this re- 
gard is not unlike the contracts princi- 
ple that a party cannot protect himself by 
contract from liability for his own negli- 
gence in the performance of a duty of pub- 
lic service, or where a public duty is owed, 
or public interest is involved, or where 
public interest requires performance of a 
private duty. See Hall v. Sinclair, 242 N.C, 
707, 89 S.E.2d 396 (1955). This subsection 
seems to clothe sales of consumer goods 
with a protection against limitations of 
liability on the part of sellers as a matter 
of public policy with reference to con- 
sumer goods where injuries to the person 
may be involved.) 


§ 25-2-720. Effect of ‘‘cancellation’’ or ‘‘rescission’’ on claims for 


antecedent breach.—Unless the contrary intention clearly appears, expressions 
of “cancellation” or “rescission” of the contract or the like shall not be construed as 
a renunciation or discharge of any claim in damages for an antecedent breach. 
(1965, c. 700, s. 1.) 

OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purpose: 


This section is designed to safeguard a 
person holding a right of action from any 
unintentional loss of rights by the ill- 
advised use of such terms as “cancella- 
tion”, “rescission”, or the like. Once a 
party’s rights have accrued they are not 
to be lightly impaired by concessions made 
in business decency and without intention 


to forego them. Therefore, unless the can- 
cellation of a contract expressly declares 
that it is “without reservation of rights”, 
or the like, it cannot be considered to be 
a renunciation under this section. 

Cross reference: 

Section 1—107. 

Definitional cross references: 

“Cancellation”. Section 2—106. 

“Contract”. Section 1—201. 


NORTH CAROLINA COMMENT 


There are no prior cases or statutes in 
North Carolina relating to accidental or 
unintended consequences as the result of 


the misuse of the words “cancel” or “re- 
scind” which this section was designed to 
remedy. Entirely new material. 


§ 25-2-721. Remedies for fraud.—-Remedies for material misrepresenta- 


tion or fraud include all remedies available under this article for nonfraudulent 
breach. Neither rescission or a claim for rescission of the contract for sale nor 
rejection or return of the goods shall bar or be deemed inconsistent with a claim 
for damages or other remedy. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. ranty. Thus 
Purposes: To correct the situation by extended by 
which remedies for fraud have been more scope with those for non-fraudulent 
circumscribed than the more modern and breach. This section thus makes it clear 
mercantile remedies for breach of war- that neither rescission of the contract for 
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fraud nor rejection of the goods bars other 
remedies unless the circumstances of the 
case make the remedies incompatible. 
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Definitional cross references: 
“Contract for sale’. Section 2—106. 
“Goods”. Section 1—201. 

“Remedy”. Section 1—201. 


NORTH CAROLINA COMMENT 


section 
change in North 


The second sentence of this 
makes a fundamental 
Carolina law. 

Under prior North Carolina law if a 
person discovered that he had been in- 
duced to buy goods by the actionable fraud 
of another, he might elect to choose be- 
tween two inconsistent courses with ref- 
erence to his purchase. He might either 
affirm the contract or repudiate it. But he 
could not do both, either in whole or in 
part. He might rescind, place the seller in 
status quo, and recover any portion of the 
purchase price which he might have paid. 
Or he might elect to affirm the contract, 
retain whatever advantage he had received. 


When he affirmed the contract, it became 
validated; the purchaser became liable for 
the purchase price. He might counterclaim 
or sue in an independent action for dam- 
ages sustained as a result of the fraud of 
the seller. See Hutchins v. Davis, 230 N.C. 
67, 52 S.E.2d 210 (1949). 

Under this UCC section the law of 
North Carolina is changed. Rescission for 
fraud will no longer ban other remedies 
unless the particular circumstances of the 
case make the remedies incompatible. Un- 
der this UCC provision, in proper cases, 
the buyer may both rescind and recover 
damages. 


§ 25-2-722. Who can sue third parties for injury to goods.—Where a 


third party so deals with goods which have been identified to a contract for sale as 
to cause actionable injury to a party to that contract 

(a) a right of action against the third party is in either party to the contract for 
sale who has title to or a security interest or a special property or an insurable in- 
terest in the goods; and if the goods have been destroyed or converted a right of 
action is also in the party who either bore the risk of loss under the contract for 
sale or has since the injury assumed that risk as against the other ; 

(b) if at the time of the injury the party plaintiff did not bear the risk of loss as 
against the other party to the contract for sale and there is no arrangement be- 
tween them for disposition of the recovery, his suit or settlement is, subject to his 
own interest, as a fiduciary for the other party to the contract ; 

(c) either party may with the consent of the other sue for the benefit of whom it 
may concern. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: To adopt and extend some- 
what the principle of the statutes which 
provide for suit by the real party in in- 
terest. The provisions of this section apply 
only after identification of the goods. 
Prior to that time only the seller has a 
right of action. During the period between 
identification and final acceptance (except 
in the case of revocation of acceptance) it 
is possible for both parties to have the 
right of action. Even after final acceptance 


both parties may have the right of action 
if the seller retains possession or other- 
wise retains an interest. 

Definitional cross references: 

“Action”. Section 1—201. 

“Buyer”. Section 2—103. 

“Contract for sale”. Section 2—106. 

“Goods”. Section 2—105. 

“Party”. Section 1—201. 

“Rights”. Section 1—201. 

“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section apparently changes prior 
North Carolina law concerning who can 
bring an action for tortious injury or con- 
version against a third person. The prior 
law made “title’’ determinative. See Peed 


v. Burleson’s, Inc., 244 N.C. 437, 94 S.E.2d 
351 (1956). Under this section of the Code 
a right of action is given to any person 
who has an insurable interest in the goods. 


§ 25-2-723. Proof of market price; time and place.—(1) If an action 


based on anticipatory repudiation comes to trial before the time for performance 
with respect to some or all of the goods, any damages based on market price (§ 


ZED 
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25-2-708 or § 25-2-713) shall be determined according to the price of such goods 
prevailing at the time when the aggrieved party learned of the repudiation. 

(2) If evidence of a price prevailing at the times or places described in this arti- 
cle is not readily available the price prevailing within any reasonable time before or 
after the time described or at any other place which under usage of trade would 
serve as a reasonable substitute for the one described may be used, making any 
proper allowance for the cost of transporting the goods to or from such other place. 

(3) Evidence of a relevant price prevailing at a time or place other than the one 
described in this article offered by one party is not admissible unless and until he 
has given the other party such notice as the court finds sufficient to prevent unfair 
surprise. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: To eliminate the most ob- 
vious difficulties arising in connection with 
the determination of market price, when 
that is stipulated as a measure of damages 
by some provision of this Article. Where 
the appropriate market price is not read- 
ily available the court is here granted 
reasonable leeway in receiving evidence 
of prices current in other comparable 
markets or at other times comparable to 
the one in question. In accordance with 
the general principle of this Article 
against surprise, however, a party intend- 
ing to offer evidence of such a substitute 


price must give suitable notice to the other 
party. 

This section is not intended to exclude 
the use of any other reasonable method of 
determining market price or of measuring 
damages if the circumstances of the case 
make this necessary. 


Definitional cross references: 
“Action”. Section 1—201. 
“Aggrieved party”. Section 1—201. 
“Goods”. Section 2—105. 
“Notifies”. Section 1—201. 
“Party”. Section 1—201. 
“Reasonable time’. Section 1—204. 
“Usage of trade”. Section 1—205. 


NORTH CAROLINA COMMENT 


Subsection (1) provides that if an action 
based on anticipatory breach of contract 
comes to trial before the time for perfor- 
mance, the measure of damages shall be the 
difference between the contract price and 
the price of the goods prevailing at the 
time the aggrieved party learns of the 
breach. See GS 25-2-610. This subsection 
will change the rule in effect previously 
in North Carolina, that damages for anti- 
cipatory breach of contract were to be as- 
sessed on the basis of profit factors exis- 
tent at the time of performance fixed by 
contract, not at the time of repudiation. 
See McJunkin Corp. v. North Carolina 
Natural Gas Corp., 300 F.2d 794 (4th Cir. 
1961). 

This subsection is designed to obviate 
difficulties of determining damages in an- 
ticipatory breaches. 

Subsections (2) and (3) apparently 
change prior North Carolina law. The ordi- 
nary rule upon breach of contract is that 
the measure of damages is the difference 
between the contract price and market 
value at the time and place where the 
goods should have been delivered by the 
terms of the contract. See, e.g., Jeanette v. 
Hovey, 184 N.C. 140, 113 S.E. 665 (1922); 


Berbarry v. Tombacher, 162 N.C. 497, 77 
9.E. 412 (1913). The UCC provisions es- 
tablish the admissibility of evidence of 
market prices at other times and places 
than the time and place for performance of 
the contract if such evidence, by usages 
of trade and commercial judgment, is rea- 
sonably relevant in determining the dam- 
ages for nonperformance at a particular 
time or place. The substituted market price 
evidence is only admissible if other evi- 
dence of market price is unavailable or not 
readily available. 

This rule is new in North Carolina al- 
though North Carolina has previously held 
that testimony of value of a chattel where 
there is a market for it, making due allow- 
ance for expenses of transportation and 
sale, may be taken as the basis for ascer- 
taining its value at some other place. See 
Suttle v. Falls, 98 N.C. 393, 4 S.B. 541 
(1887). It has also been held that the 
value of an item within a reasonable time 
after its conversion or destruction is com- 
petent as bearing upon its value at the 
time it was converted or destroyed. New- 
som v. Gothran, 185 N.C. 161, 116 S.E. 415 
(1923). 


§ 25-2-724. Admissibility of market quotations.—Whenever the pre- 
vailing price or value of any goods regularly bought and sold in any established 
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commodity market is in issue, reports in official publications or trade journals or in 
newspapers or periodicals of general circulation published as the reports of such 
market shall be admissible in evidence. The circumstances of the preparation of 
such a report may be shown to affect its weight but not its admissibility. (1965, 
CrPOORS 21) 

OFFICIAL COMMENT 


Prior uniform statutory provision: None. frequent and open enough to make a 


Purposes: To make market quotations 
admissible in evidence while providing for 
a challenge of the material by showing 
the circumstances of its preparation. 

No explicit provision as to the weight to 
be given to market quotations is contained 
in this section, but such quotations, in the 
absence of compelling challenge, offer an 
adequate basis for a verdict. 

Market quotations are made admissible 
when the price or value of goods traded 
“in any established market” is in issue. 
The reason of the section does not require 
that the market be closely organized in the 
manner of a produce exchange. It is suffi- 
cient if transactions in the commodity are 


market established by usage in which one 
price can be expected to affect another and 
in which an informed report of the range 
and trend of prices can be assumed to be 
reasonably accurate. 

This section does not in any way intend 
to limit or negate the application of similar 
rules of admissibility to other material, 
whether by action of the courts or by stat- 
ute. The purpose of the present section is 
to assure a minimum of mercantile ad- 
ministration in this important situation and 
not to limit any liberalizing trend in 
modern law. 

Definitional cross reference: 

“Goods”. Section 2—105. 


NORTH CAROLINA COMMENT 


This section accords with prior North 
Carolina cases permitting evidence as to 
price or value through commercial circu- 
lars, market reports and newspaper price 
quotations. See Smith v. North Carolina 
R.R., 68 N.C. 107 (1873); Fairley v. Smith, 
87 N.C. 367 (1882); Suttle v. Falls, 98 N.C. 
393, 4 S.E. 541 (1887); Moseley v. John- 
son, 144 N.C. 257, 56 S.E. 922 (1907), on 


the theory that “it is from such sources 
and by such means that merchants and 
businessmen generally come to have infor- 
mation and knowledge as to the methods, 
customs and courses of trade and business, 
and the market value and current prices 
of classes of goods, articles, and things put 
upon and sold in the markets of the coun- 
trys! 


§ 25-2-725. Statute of limitations in contracts for sale.—(1) An 


action for breach of any contract for sale must be commenced within four years 
after the cause of action has accrued. 

(2) A cause of action accrues when the breach occurs, regardless of the ag- 
grieved party’s lack of knowledge of the breach. A breach of warranty occurs when 
tender of delivery is made, except that where a warranty explicitly extends to fu- 
ture performance of the goods and discovery of the breach must await the time of 
such performance the cause of action accrues when the breach is or should have 
been discovered. 

(3) Where an action commenced within the time limited by subsection (1) is so 
terminated as to leave available a remedy by another action for the same breach 
such other action may be commenced after the expiration of the time limited and 
within twelve months after the termination of the first action. 

(4) This section does not alter the law on tolling of the statute of limitations 
nor does it apply to causes of action which have accrued before this chapter be- 
comes effective. (1965, c. 700, s. 1.) 

Cross Reference.—As to effective date 
of this chapter, see § 25-10-101. 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: To introduce a uniform stat- 


doing business on a _ nationwide scale 
whose contracts have heretofore been 


ute of limitations for sales contracts, thus 
eliminating the jurisdictional variations 
and providing needed relief for concerns 


governed by several different periods of 
limitation depending upon the state in 
which the transaction occurred. This Ar- 
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ticle takes sales contracts out of the gen- 
eral laws limiting the time for commencing 
contractual actions and selects a four year 
period as the most appropriate to modern 
business practice. This is within the nor- 
mal commercial record keeping period. 

Subsection (1) permits the parties to 
reduce the period of limitation. The mini- 
mum period is set at one year. The parties 
may not, however, extend the statutory 
period. 

Subsection (2), providing that the cause 
of action accrues when the breach occurs, 
states an exception where the warranty 
extends to future performance. 

Subsection (3) states the saving pro- 
vision included in many state statutes and 
permits an additional short period for 
bringing new actions, where suits begun 
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within the four year period have been 
terminated so as to leave a remedy still 
available for the same breach. 

Subsection (4) makes it clear that this 
Article does not purport to alter or mod- 
ify in any respect the law on tolling of the 
Statute of Limitations as it now prevails 
in the various jurisdictions. 

Definitional cross references: 

“Action”. Section 1—201. 

“Agegrieved party”. Section 1—201. 

“Agreement”. Section 1—201. 

“Contract for sale’. Section 2—106. 

“Goods”. Section 2—105. 

“Party”. Section 1—201. 

“Remedy”. Section 1—201. 

“Term” Section 1—201. 


“Termination”. Section 2—106. 


NORTH CAROLINA COMMENT 


Subsection (1) changes prior North Car- 
olina law. Under GS 1-52 an action arising 
out of a simple, nonsealed contract had a 
statute of limitations of three years from 
the accrual of the cause of action. Under 
GS 1-47 (2) the statute of limitations upon 
actions arising out of sealed instruments 
was ten years. 

Subsection (2): In addition, a cause of 
action is made to accrue when a breach 
occurs, regardless of the aggrieved party’s 
lack of knowledge of the breach. This 
rule is contrary to that now applicable in 
North Carolina that in an action based on 
fraud or mistake, the action must be be- 
gun within three years of the discovery of 


the fraud but the statute of limitations 
does not begin to run until the date of the 
discovery of the fraud or mistake, or from 
the time it should have been discovered in 
the exercise of due diligence. See GS 1- 
52 (9); Wimberly v. Washington Furni- 
ture Stores, 216 N.C. 7382, ©6. S.1.2d9512 
(1939). 

Subsection (3) is a saving provision 
which will preserve existing causes of ac- 
tion which might otherwise be barred by 
the adoption of the UCC, specifying a 
time within which such actions must be 
brought. 

Subsection (4) preserves the prior law 
as to tolling of limitations. 


ARTICLE 3.9) 


Commercial Paper. 


PARTS 
SHort T1iTLk, FoRM AND INTERPRETATION. 


§ 25-3-101. Short title.—This article shall be known and may be cited as 
Uniform Commercial Code—Commercial Paper. (1899, c. 733, ss. 128, 191; Rev., 
$8.12278, 2340? GoSiss, 2970, 3110 1905. oO eae) 


Editor’s Note-——For case law survey on 
negotiable instruments, see 41 N.C.L. Rev. 
496 (1963). 


OFFICIAL COMMENT 


This Article represents a complete re- 
vision and modernization of the Uniform 
Negotiable Instruments Law. 

The Comments which follow will point 
out the respects in which this Article 
changes the Negotiable Instruments Law, 
which was promulgated by the National 


Conference of Commissioners on Uniform 
State Laws in 1896. and was subsequently 
enacted in’ every American jurisdiction. 
Needless to say. in the 50 odd years of the 
history of that statute, there have been 
vast changes in commercial practices relat- 
ing to the handling of negotiable instru- 
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ments. The need for revision of this 
important statute was felt for some years 
before the present project was undertaken. 

It should be noted especially that this 
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Article does not apply in any way to the 
handling of securities. Article 8 deals with 
that subject. See Section 3—103. 


§ 25-3-102. Definitions and index of definitions.—(1) In this article 


unless the context otherwise requires: 


(a) “Issue” means the first delivery of an instrument to a holder or a remitter. 
(b) An “order” is a direction to pay and must be more than an authorization 
or request. It must identify the person to pay with reasonable certainty. It may be 
addressed to one or more such persons jointly or in the alternative but not in 


succession. 


(c) A “promise” is an undertaking to pay and must be more than an acknowl- 


edgment of an obligation. 


(d) “Secondary party” means a drawer or endorser. 
(e) “Instrument” means a negotiable instrument. 
(2) Other definitions applying to this article and the sections in which they 


appear are: 
“Acceptance.” § 25-3-410. 
“Accommodation party.” § 25-3-415. 
“Alteration.” § 25-3-407. 
“Certificate of deposit.” § 25-3-104. 
“Certification.” § 25-3-411. 
“Check.” § 25-3-104. 
“Definite time.’ § 25-3-109. 
“Dishonor.” § 25-3-507. 
“Draft.” § 25-3-104. 
“Holder in due course.” § 25-3-302. 
“Negotiation.” § 25-3-202. 
“Note.” § 25-3-104. 
“Notice of dishonor.” § 25-3-508. 
“On demand.” § 25-3-108. 
“Presentment.” § 25-3-504. 
“Protest.” § 25-3-509. 
“Restrictive indorsement.” § 25-3-205. 
“Signature.” § 25-3-401. 


(3) The following definitions in other articles apply to this article: 


“Account.” § 25-4-104. 

“Banking day.” § 25-4-104. 
“Clearing house.” § 25-4-104. 
“Collecting bank.” § 25-4-105. 
“Customer.” § 25-4-104. 
“Depositary bank.” § 25-4-105. 
“Documentary draft.” § 25-4-104. 
“Tntermediary bank.” § 25-4-105. 
“Ttem.” § 25-4-104. 

“Midnight deadline.” § 25-4-104. 
“Payor bank.” § 25-4-105. 


(4) In addition article 1 contains general definitions and principles of construc- 
tion and interpretation applicable throughout this article. (1965, c. 700, s. 1.) 


Primary and Secondary Liability. — 
Joint makers upon the face of a negotiable 
instrument are deemed to be primarily 
liable thereon. Roberson Co. v. Spain, 173 
N.C. 23, 91 S.E. 361 (1917). See also Taft 
v. Covington, 199 N.C. 51, 153 S.E. 597 
(1930). 

When a promissory note sued on has the 


signatures of two of the defendants on its 
face as joint makers and the other defen- 
dant’s signature on the back as indorser, 
they are each liable to the payee and, 
nothing else appearing, those signing as 
makers are primarily liable, with the right 
of contribution among themselves, while 
the indorser is secondarily liable. Raleigh 
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Trust Co. v. York, 199 N.C. 624, 155 $.E. 
263 (1930). 

When a married woman has executed a 
note as co-maker with her husband, a 
holder in due course for value may accord- 
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ingly enforce collection thereof against her 
as a person primarily liable on the note, 
and absolutely required to pay it. Taft v. 
Covington,0499, oN. Ca 951, 9153) .3.E. 2597 
(1930). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 1(5), 128 and 191, Uniform Negotia- 
ble Instruments Law. 

Changes: See below. 

Purposes of changes: 

1. The definition of “issue” in Section 
191 of the original Act has been clarified 
in two respects. The Section 191 defini- 
tion required that the instrument delivered 
be “complete in form” inconsistently with 
the provisions of Sections 14 and 15 (re- 
lating to incomplete instruments) of the 
original Act. The “complete in form” 
language has therefore been deleted. Fur- 
thermore the Section 191 definition re- 
quired that the delivery be “to a person 
who takes as a holder’’, thus raising diff- 
culties in the case of the remitter (see 
Comment 3 to Sec. 3—302) who may not 
be a party to the instrument and thus not 
a holder. The definition in subsection (1) 
(a) of this section thus provides that the 
delivery may be to a holder or to a re- 
mitter. 

2. The definitions of “order” [subsection 
(b)] and “promise” [subsection (c)] are 
new, but state principles clearly recog- 
nized by the courts. In the case of orders 
the dividing line between “a direction to 
pay” and “an authorization or request” 
may not be self-evident in the occasional, 
unusual, and therefore non-commercial, 
case. The prefixing of words of courtesy 
to the direction—as “please pay” or “kindly 
pay”—should not lead to a holding that 
the direction has degenerated into a mere 
request. On the other hand _ informal 
language—such as “I wish you would pay” 
—would not qualify as an order and such 
an instrument would be non-negotiable. 


The definition of “promise” is intended to 
make it clear that a mere I.0.U. is not a 
negotiable instrument, and to change the 
result in occasional cases which have held 
that ‘““Due Currier & Barker seventeen dol- 
lars and fourteen cents, value received.” 
and “I borrowed from P. Shemonia the 
sum of five hundred dollars with four per 
cent interest; the borrowed money ought 
to be paid within four months from the 
above date” were promises sufficient to 
make the instruments into notes. 

3. The last sentence of subsection (1) 
(b) (“order”) permits the order to be ad- 
dressed to one or more persons (as draw- 
ees) in the alternative, recognizing the 
practice of corporations issuing dividend 
checks and of other drawers who for 
commercial convenience name a uumber 
of drawees, usually in different parts of 
the country. The section on presentment 
provides that presentment may be made 
to any one of such drawees. Drawees in 
succession are not permitted because the 
holder should not be required to make 
more than one presentment, and upon the 
first dishonor should have his recourse 
against the drawer and indorsers. 

4. Comments on the definitions indexed 
follow the sections in which the definitions 
are contained. 

Cross reference: 

Point 3: Section 3—504(3) (a). 

Definitional cross references: 

“Bank’”’, Section 1—201. 

“Delivery”. Section 1—201. 

“Holder”. Section 1—201. 

“Money”. Section 1—201. 

“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


The principal change of this section re- 
lates to the permissibility of using alterna- 
tive drawees. NIL 128 (GS 25-135) did 
not permit an order to be addressed to 
two or more drawees in the alternative. 
The new section permits this, thus recog- 
nizing current commercial practice where- 


by corporations issuing dividend checks 
(and certain other drawers) name a num- 
ber of drawee banks often in different parts 
of the country. 

The Official Comments explain certain 
other very minor changes. 


§ 25-3-103. Limitations on scope of article.—(1) This article does not 
apply to money, documents of title or investment securities. 

(2) The provisions of this article are subject to the provisions of the article on 
bank deposits and collections (article 4) and secured transactions (article 9). 


(19055 C. 40, Sal.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This Article is restricted to commer- 
cial paper—that is to say to drafts, checks, 
certificates of deposit and notes as defined 
in Section 3—104(2). Subsection (1) ex- 
pressly excludes any money, as defined in 
this Act (Section 1—201), even though the 
money may be in the form of a bank note 
which meets all the requirements of Sec- 
tion 3—104(1). Money is of course ne- 
gotiable at common law or under separate 
statutes, but no provision of this Article 
is applicable to it. Subsection (1) also ex- 
pressly excludes documents of title and 
investment securities which fall within 
Articles 7 and 8, respectively. To this ex- 
tent the section follows decisions which 
held that interim certificates calling for 
the delivery of securities were not negotia- 
ble instruments under the origina] statute. 
Such paper is now covered under Article 
8, but is not within any section of this 
Article. Likewise, bills of lading, ware- 
house receipts and other documents of 
title which fall within Article 7 may be 
negotiable under the provision of that 
Article, but are not covered by any sec- 
tion of this Article. 

2. Instruments which fall within the 
scope of this Article may also be subject 
to other Articles of the Code. Many items 
in course of bank collection will of course 
be negotiable instruments, and the same 
may be true of collateral] pledged as secu- 
rity for a debt. In such cases this Article, 
which is general, is, in case of conflicting 
provisions, subject to the Articles which 


deal specifically with the type of transac- 
tion or instrument involved: Article 4 
(Bank Deposits and Collections) and Ar- 
ticle 9 (Secured Transactions). In the case 
of a negotiable instrument which is subject 
to Article 4 because it is in course of 
collection or to Article 9 because it is 
used as collateral, the provisions of this 
Article continue to be applicable except 
insofar as there may be conflicting provi- 
sions in the Bank Collection or Secured 
Transactions Article. 

An instrument which qualifies as ‘“nego- 
tiable’” under this Article may also qualify 
as a “security” under Article 8. It will be 
noted that the formal requisites of negoti- 
ability (Section 3—104) go to matters of 
form exclusively; the definition of “secu- 
rity” on the other hand (Section 8—102) 
looks principally to the manner in which 
an instrument is used (‘commonly dealt 
in upon securities exchanges . . . or com- 
monly recognized as a medium for 
investment”). If an instrument negotiable 
in form under Section 3—104 is, because 
of the manner of its use, a “security” 
under Section 8—102, Article 8 and not 
this Article applies. See subsection (1) of 
this section and Section 8—102(1)(b). 

Cross references: 

Point 1: Articles 7 and 8; Sections 1— 
201, 3—104(1) and (2), 3—107. 

Point 2: Articles 4 and 9; Sections 3— 
104 and 8—102. 

Definitiona] cross references: 

“Document of title’. Section 1—201. 

“Money”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section limits the application of ar- 
ticle 3 to commercial paper (e.g., checks, 
drafts, promissory notes, and certificates 
of deposit). Other types of paper are gov- 
erned by other articles: 

Article 5—Letters of credit; 

Article 7—Bills of lading, warehouse re- 
ceipts, and other documents of title; 

Article 8—Investment securities. 

The section also specifies that the pro- 
visions of article 3 are “subject to” the 
provisions of article 4 (bank deposits and 
collections) and to article 9 (secured 
transactions). 


§ 25-3-104. Form of negotiable instruments; 


It is important to note here that to the 
extent that commercial paper comes into 
the regular stream of bank deposits and 
collections, the provisions of article 4 are 
of great importance; and the special pro- 
visions of article 4 will prevail over the 
more general provisions of article 3; thus, 
these two major articles must often be 
consulted in order fully to determine the 
rights and duties of parties on negotiable 
instruments. 


POLELGL Ss COCCK: 


“certificate of deposit’; ‘‘note.’’—(1) Any writing to be a negotiable instru- 


ment within this article must 


(a) be signed by the maker or drawer ; and 
(b) contain an unconditional promise or order to pay a sum certain in money 
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and no other promise, order, obligation or power given by the maker or drawer 
except as authorized by this article; and 

(c) be payable on demand or at a definite time ; and 

(d) be payable to order or to bearer. 

(2) A writing which complies with the requirements of this section is 

(a) a “draft” (“bill of exchange’’) if it is an order ; 

(b) a “check” if it is a draft drawn on a bank and payable on demand ; 

(c) a “certificate of deposit” if it is an acknowledgment by a bank of receipt of 
money with an engagement to repay it ; 

(d) a “note” if it isa promise other than a certificate of deposit. 

(3) As used in other articles of this chapter, and as the context may require, 
the terms “draft,” “‘check,” “certificate of deposit” and “‘note” may refer to instru- 
ments which are not negotiable within this article as well as to instruments which 
are so negotiable. (1899, c. 733, ss. 1, 5, 10, 126, 184, 185, 197; 1905, c. 327; Rev., 
ss. 2151, 2154, 2160,< 2276, §2334)6 2335; 234615 Gs poasS eco o2 ee Oe et Lee, 


3106, 1316/1 965%C77 0Ussmie) 

Obligation in Addition to Paying Money 
Destroys Negotiability. — A bond to pay 
money, and to do something else, “as to 
feed and clothe a slave,” is not negotiable. 
Knight v. Wilmington & M.R.R., 46 N.C. 
357 (1854). 

As Does Condition.—A contingent con- 
dition has always defeated the negotiabil- 
ity of an instrument. Goodloe v. Taylor, 
10 N.C. 458 (1825). 

After the passage of the NIL, the court 
held that a note, the payment of which 
was made dependent upon a condition ex- 
pressed in a separate instrument, a deed, 
was not negotiable. Pope v. Righter Parey 
Lumber Co.,162 N.C." 206) 7Bir5.E. 65 
(1913). 

Thus, Conditional Promise or Uncertain 
Sum Renders Note Nonnegotiable. — To 
render a note nonnegotiable it must show 
on its face that the promise to pay is con- 
ditional, or render the amount to be paid 
uncertain. First Nat’l Bank v. Michael, 96 
N3C, 58; Too, Eo. -soolGLSet): 

Note Not Payable to Order or Bearer 
Is Not Negotiable—A note not payable 
to order or bearer is not a negotiable pa- 
per. Newland v. Moore, 173 N.C. 728, 92 
S.E 367 “(1a17); 

Where an instrument is expressly made 
payable to a named person, such a provi- 
sion clearly imports a lack of negotiability 
under this section. Bank of United States 
vy. Cuthbertson, 67 F.2d 182 (4th Cir. 
1933). 

The absence of the words “to bearer” or 
“to order’ does not render bonds non- 
assignable, but nonnegotiabie. Bank of 
United States v. Cuthbertson, 67 F.2d 182 
(4th Cir. 1933). 

Unless a note is payable to the order of 
a special person or to bearer it is not ne- 
gotiable. Johnson v. Lassiter, 155 N.C. 47, 
71 S.E. 23 (1911). 

But note payable to a specific person or 


his order is negotiable. Price Real Estate 
& Ins. Co. v. Jones, 191 N.C. 176, 131 S.E. 
587 (1926). 

As to certainty of amount to be paid and 
time of payment, see First Nat'l Bank v. 
Bynum, 84 N.C. 25 (1881). 

As to necessity of payment in money, 
see Johnson v. Henderson, 76 N.C. 227 
(1877). 

Restriction as to Payment.—A stipula- 
tion stamped on the face of a check, that 
it will positively not be paid to a certain 
company or its agents, is a valid restriction 
and binding on the holder. Commercial 
Nat’! Bank v. First Nat’l Bank, 118 N.C. 
783, 24 S.E. 524 (1896). 

Instrument Written in Pencil. — See 
Gudger v. Fletcher, 29 N.C. 372 (1847). 

Bill of Exchange. — Where a draft 
drawn to the maker’s order and, having 
been indorsed by another, is accepted at a 
bank, and then purchased in due course 
before maturity by an innocent purchaser 
for value, the bank may not resist pay- 
ment upon the ground that the transaction 
was ultra vires, and not within the author- 
ity of its charter, authorizing it to accept 
bills, notes, commercial paper, etc., for it 
comes within the NIL definition of an in- 
land bill of exchange. Sherrill v. American 
Trust Co., 176 N.C. 591, 97 S.E. 471 
(1918). 

A check is an instrument by which a 
depositor seeks to withdraw funds from a 
bank. Diemar & Kirk Co. v. Smart Styles, 
Inc., 261 N.C. 156, 134 S.E.2d 184 (1964). 

A check is defined as a written order on 
a bank or banker, purporting to be drawn 
against a deposit of funds, for the payment 
at all events of a sum of money to a cer- 
tain person therein named, or to him or 
his order, or to bearer, and payable on de- 
mand. Woody v. First Nat'l Bank, 194 
N.C. 549, 140 S.E. 150 (1927). 

A check is a contract within itself, and 
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it is equivalent to the drawer’s promise to 
pay the payee or holder. Diemar & Kirk 
Co. v. Smart Styles, Inc., 261 N.C. 156, 
134 S.E.2d 134 (1964). 

By the act of drawing and delivering a 
check to the payee, the drawer commits 
himself to pay the amount of the check in 
the event the drawee refuses payment upon 
presentment. Diemar & Kirk Co. v. Smart 
Styles, Inc., 261 N.C. 156, 134 S.E.2d 134 
(1964). 

There is little difference between a check 
and a demand note, as a practical matter, 
in business transactions; both are acknowl- 
edgments of indebtedness and an uncondi- 
tional promise to pay. Diemar & Kirk Co. 
v. Smart Styles, Inc., 261 N.C. 156, 134 
S.E.2d 134 (1964). 

A check is an order to the bank on 
which it is drawn to pay the amount 
thereof and charge it to the drawer’s ac- 
count. In respect of a check, the bank on 
which it is drawn is the drawee, and when 
presented to the drawee the provisions of 
the NIL as to the time allowed a drawee 
to accept a bill applied. Branch Banking & 
Trust Co. v. Bank of Washington, 255 
N.C. 205, 120 S.E.2d 830 (1961). 

Certificate of Deposit—See Johnson v. 
Henderson, 76 N.C. 227 (1877). 


Bond. — A bond is in form negotiable, 
and when indorsed for value and without 
notice before maturity it is to be regarded, 
so far as its negotiability is concerned and 
its liability to be governed by the commer- 
cial law applicable to promissory notes, as 
if it were a promissory note not under 
seal. Miller v. Tharel, 75 N.C. 148 (1876); 
Spence v. Tabscott, 93 N.C. 246 (1885). 
The principle was applied in Lewis v. 
Long, 102 N.C. 206, 9 S.E. 637 (1889), in 
which it was decided that an obligor on a 
bond could not, as against an indorsee for 
value, before maturity and without notice, 
set up the defense that he executed the 
same as a surety only. Christian v. Par- 
rott, 114 N.C. 215, 19 S.E. 151 (1894). 

Provisions that a bond should be pay- 
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able to bearer, or if registered to the reg- 
istered holder only, and provisions for an 
extension of time, upon application of the 
maker, in the discretion of trustee in the 
deed of trust securing it, did not change 
its negotiable character. Thomas v. De 
Moss, 202 N.C. 646, 163 S.E. 759 (1932). 

A municipal bond payable to bearer, and 
otherwise complying as to form with the 
provisions of the NIL, was a negotiable 
instrument, and as such when in the hands 
of a holder in due course was not subject 
to defenses which would otherwise ordi- 
narily be available to the municipal cor- 
poration by which the bond was issued. 
Bankers’ Trust Co. v. Statesville, 203 N.C. 
399, 166 S.E. 169 (1932). 

A bond indemnifying a bank from any 
loss which it might sustain by reason of 
its taking over the assets and discharging 
the liabilities of another bank, the bond 
being payable to the liquidating bank and 
not to its order, was not a negotiable in- 
strument within the meaning of the NIL. 
North Carolina Bank & Trust Co. v. Wil- 
liams, 201 N.C. 464, 160 S.E. 484 (1931). 

County Warrant. — Although county 
warrants are transferable by indorsement 
and the indorsee or holder may sue upon 
them in his own name, they are not nego- 
tiable in the sense that the holder in due 
course was protected by the NIL. Wright 
vill Kinney, i23: 2N.G20618, 931 «S:E.. 874 
(1898). 

Due Bill—See Purtel v. Morehead, 19 
N.C. 239 (1837). 


Unsigned Travelers’ Check. — A trav- 
elers’ check not signed or countersigned 
by the purchaser or holder is not a negoti- 
able instrument, since it is not an uncon- 
ditional promise to pay to the order of a 
specified person or bearer, the promise to 
pay being conditioned upon the check be- 
ing countersigned with the signature ap- 
pearing at the top of the check. Venable v. 
American Express Co., 217 N.C. 548, 8 
S.E.2d 804 (1940). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 1, 5, 10, 126, 184 and 185, Uniform 
Negotiable Instruments Law. 

Changes: Parts of original sections com- 
bined and reworded; new provision; origi- 
nal Section 10 omitted. 

Purposes of changes and new matter: 
The changes are intended to bring to- 
gether in one section related provisions and 
definitions formerly widely separated. 

1. Under subsection (1) (b) any writ- 
ing, to be a negotiable instrument within 


this Article, must be payable in money. In 
a few states there are special statutes, 
enacted at an early date when currency 
was less sound and barter was prevalent, 
which make promises to pay in commodi- 
ties negotiable. Even under these statutes 
commodity notes are now little used and 
have no general circulation. This Article 
makes no attempt to provide for such 
paper, as it is a matter of purely local 
concern. Even if retention of the old stat- 
utes is regarded in any state as important, 
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amendment of this section may not be 
necessary, since “within this Article” in 
subsection (1) leaves open the possibility 
that some writings may be made negotiable 
by other statutes or by judicial decision. 
The same is true as to any new type of 
paper which commercial practice may de- 
velop in the future. 


2. While a writing cannot be made a 
negotiable instrument within this Article 
by contract or by conduct, nothing in 
this section is intended to mean that in a 
particular case a court may not arrive at 
a result similar to that of negotiability by 
finding that the obligor is estopped by his 
conduct from asserting a defense against 
a bona fide purchaser. Such an estoppel 
rests upon ordinary principles of the law 
of simple contract; it does not depend 
upon negotiability, and it does not make 
the writing negotiable for any other pur- 
pose. But a contract to build a house or to 
employ a workman, or equally a security 
agreement does not become a negotiable 
instrument by the mere insertion of a 
clause agreeing that it shall be one. 


3. The words “no other promise, order, 
obligation or power” in subsection (1) (b) 
are an expansion of the first sentence of 
the original Section 5. Section 3—112 per- 
mits an instrument to carry certain limited 
obligations or powers in addition to the 
simple promise or order to pay money. 
Subsection (1) of this section is intended 
to say that it cannot carry others. 


4. Any writing which meets the require- 
ments of subsection (1) and is not ex- 
cluded under Section 3—103 is a negotiable 
instrument, and all sections of this Article 
apply to it, even though it may contain 
additional language beyond that contem- 
plated by this section. Such an instrument 
is a draft, a check, a certificate of deposit 
or a note as defined in subsection (2). 
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Traveler’s checks in the usual form, for 
instance, are negotiable instruments under 
this Article when they have been com- 
pleted by the identifying signature. 

5. This Article omits the original Sec- 
tion 10, which provided that the instru- 
ment need not follow the language of the 
act if it “clearly indicates an intention to 
conform” to it. The provision has served 
no useful purpose, and it has been an en- 
couragement to bad drafting and to 
liberality in holding questionable paper to 
be negotiable. The omission is not in- 
tended to mean that the instrument must 
follow the language of this section, or that 
one term may not be recognized as clearly 
the equivalent of another, as in the case of 
“I undertake” instead of “I promise,” or 
“Pay to holder’ instead of “Pay to bearer.” 
It does mean that either the language of 
the section or a clear equivalent must be 
found, and that in doubtful cases the deci- 
sion should be against negotiability. 

6. Subsection (3) is intended to make 
clear the same policy expressed in Section 
3—805. 


Cross references: 

Sections 3—105 through 3—112, 3—401, 
3—402 and 3—403. 

Point 1: Section 3—107. 

Point 3: Section 3—112. 

Point 4: Sections 3—103 and 3—805. 

Point 6: Section 3—805. 


Definitional cross references: 
“Bank”. Section 1—201. 
“Bearer”. Section 1—201. 
“Definite time”. Section 3—109. 
“Money”. Section 1—201. 
“On demand”. Section 3—108. 
“Order”. Section 3—102. 
“Promise”. Section 3—102. 
“Signed”. Section 1—20:. 
“Term”. Section 1—201. 
“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section brings together in one place 
several related definitional provisions that 
were widely scattered under the NIL. 

The definition of a “negotiable instru- 
ment within this article’ is set forth in 
subsection (1) (a). This definition is sub- 
stantially the same as the definition of a 
“negotiable instrument” under NIL 1 (GS 
25-7). A full comprehension of the general 
definition can be obtained only by a fur- 
ther examination of the following sections 
which are subsequently discussed in more 
detail: 

GS 25-3-105 on “unconditional promise 
or order’; 

GS 25-3-106 on “sum certain”; 


GS 25-3-109 on “in money”; 

GS 25-3-112 on additional promises, or- 
ders, obligations or powers which can be 
included without killing negotiability un- 
der article 3; 


GS 25-3-108 on “on demand”; 
GS 25-3-109 on “at a definite time”; 
25-3-110 on “to order”; 


GS 25 

GS 25-3-111 on “to bearer.” 

An examination of the above list to- 
gether with the definition in subsection (1) 
(b) of GS 25-3-104 reveals that the full 
tests for determining whether a particular 
instrument is a negotiable instrument un- 
der article 3 can be determined only by 
reading GS 25-3-104 through 25-3-112 as a 
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unit. Also, GS 25-3-113 (seal), 25-3-114 
(date, antedating, postdating), and 25-3- 
119 (other writings affecting instrument) 
in part deal with the problem of whether a 
particular instrument is a “negotiable in- 
strument within this article.” 

Note: Both subsection (1) of GS 25-3- 
104 and the above discussion use the tech- 
nical expression “a negotiable instrument 
within this article.’ As pointed out in Offi- 
cial Comment 1, this choice of language 
(i.e., “within this article’) leaves open the 
possibility that some instruments may be 
made “negotiable” by other statutes or by 
court decision. 

For example, article 8 (investment se- 
curities) and article 7 (documents of title) 
both give negotiable characteristics (e.g., 
ease of transfer, etc.) to the types of paper 
governed by them; and yet these instru- 
ments are not “negotiable instruments 
within this article.” 

Also, for example, court decisions at 
some future time may ascribe negotiable 
characteristics to certain paper that does 
not meet the technical definition of GS 25- 
3-104. In such a situation it would be pro- 
per to describe such paper as a “negotiable 
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instrument”; however, it would not be a 
“negotiable instrument within this article.” 

For purposes of discussion herein the 
term “negotiable instrument” used alone 
will be used to mean “negotiable instru- 
ment within this article.” Much of the lit- 
erature on article 3 uses such abbrev- 
iated terminology even though in a techni- 
cal sense it may not be entirely accurate. 
Even the UCC itself harmlessly employs 
the simple term “negotiable instrument” 
when it apparently means “a negotiable in- 
strument within this article.” For example, 
GS 25-3-102 (1) (e) states: “ ‘instrument’ 
means a negotiable instrument.” 

Additional Promises Clause: Of special 
importance under subsection (1) (b) is the 
provision which states that any promise or 
order in addition to the basic promise or 
order to pay money will kill negotiability 
unless the additional promise or order is 
expressly approved by GS 25-3-112 or 
other sections in article 3. Thus, as will be 
noted in the North Carolina Comment to 
GS 25-3-112, the UCC takes an “exclusive” 
approach to the question of what addi- 
tional matters may be included in an in- 
strument without killing its negotiability. 


§ 25-3-105. When promise or order unconditional.—(1) A promise or 
order otherwise unconditional is not made conditional by the fact that the instru- 


ment 


(a) is subject to implied or constructive conditions ; or 

(b) states its consideration, whether performed or promised, or the transaction 
which gave rise to the instrument, or that the promise or order is made or the in- 
strument matures in accordance with or “‘as per’’ such transaction ; or 

(c) refers to or states that it arises out of a separate agreement or refers to a 
separate agreement for rights as to prepayment or acceleration ; or 

(d) states that it is drawn under a letter of credit ; or 

(e) states that it is secured, whether by mortgage, reservation of title or other- 


wise ; or 


(f) indicates a particular account to be debited or any other fund or source from 


which reimbursement is expected ; or 


(g) is limited to payment out of a particular fund or the proceeds of a particular 
source, if the instrument is issued by a government or governmental agency or 


unit ; or 


(h) is limited to payment out of the entire assets of a partnership, unincorpo- 
rated association, trust or estate by or on behalf of which the instrument is issued. 

(2) A promise or order is not unconditional if the instrument 

(a) states that it is subject to or governed by any other agreement ; or 

(b) states that it is to be paid only out of a particular fund or source except as 
provided in this section. (1899, c. 733, s. 3; Rev., s. 2153; C. S., s. 2984; 1965, c. 


val Shiga bee 

Cross Reference.——See note to § 25-3- 
104. 

Statement of Transaction.—A negotia- 
ble instrument, setting out the transac- 
tion for which the instrument is given, 
cannot be set aside when a holder in due 
course takes without notice of the infirm- 


1D N.C.—15 


ity or defect, where there is nothing in 
such contract to restrict negotiability in 
the instrument or to indicate fraud or an 
existent breach. First Nat’l Bank v. Mi- 
chael, 96 N.C. 53, 1 S.E. 855 (1887); Bank 
of Sampson v. Hatcher, 151 N.C. 359, 66 
S.E. 308 (1909). 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 3, Uniform Negotiable Instruments 
Law. 


Changes: Completely revised. 


Purposes of changes: The section is in- 
tended to make it clear that, so far as 
negotiability is affected, the conditional or 
unconditional character of the promise or 
order is to be determined by what is ex- 
pressed in the instrument itself: and to 
permit certain specific limitations upon the 
terms of payment. 

1. Paragraph (a) of subsection (1) re- 
jects the theory of decisions which have 
held that a recital in an instrument that 
it is given in return for an executory 
promise gives rise to an implied condition 
that the instrument is not to be paid if the 
promise is not performed, and that this 
condition destroys negotiability. Nothing 
in the section is intended to imply that 
language may not be fairly construed to 
mean what it says, but implications, 
whether of law or fact, are not to be con- 
sidered in determining negotiability. 

2. Paragraph (b) of subsection (1) is 
an amplification of Section 3(2) of the 
original act. The final clause is intended 
to resolve a conflict in the decisions over 
the effect of such language as “This note 
is given for payment as per contract for 
the purchase of goods of even date, ma- 
turity being in conformity with the terms 
of such contract.” It adopts the general 
commercial understanding that such lan- 
guage is intended as a mere recital of the 
origin of the instrument and a reference 
to the transaction for information, but is 
not meant to condition payment according 
to the terms of any other agreement. 


3. Paragraph (c) of subsection (1) like- 
wise is intended to resolve a conflict, and 
to reject cases in which a reference to a 
separate agreement was held to mean that 
payment of the instrument must be limited 
in accordance with the terms of the agree- 
ment, and hence was conditioned by it. 
Such a reference normally is inserted for 
the purpose of making a record or giving 
information to anyone who may be inter- 
ested, and in the absence of any express 
statement to that effect is not intended 
to limit the terms of payment. Inasmuch 
as rights as to prepayment or acceleration 
have to do with a “speed-up” in payment 
and since notes frequently refer to sepa- 
rate agreements for a statement of these 
rights, such reference does not destroy 
negotiability even though it has mild as- 
pects of incorporation by reference. The 


general reasoning with respect to sub- 
paragraph (c) also applies to a draft which 
on its face states that it is drawn under a 
letter of credit (subparagraph (d)). Para- 
graphs (c) and (d) therefore adopt the po- 
sition that negotiability is not affected. If 
the reference goes further and provides 
that payment must be made according to 
the terms of the agreement, it falls under 
paragraph (a) of subsection (2). 

4. Paragraph (e) of subsection (1) is 
intended to settle another conflict in the 
decisions, over the effect of “title security 
notes” and other instruments which recite 
the security given. It rejects cases which 
have held that the mere statement that 
the instrument is secured, by reservation 
of title or otherwise, carries the implied 
condition that payment is to be made only 
if the security agreement is fully per- 
formed. Again such a recital normally is 
included only for the purpose of making 
a record or giving information, and is not 
intended to condition payment in any way. 
The provision adopts the position of the 
great majority of the courts. 

5. Paragraph (f) of subsection (1) is a 
rewording of Section 3(1) of the original 
Act. 

6. Paragraph (g) of subsection (1) is 
new. It is intended to permit municipal 
corporations or other governments or gov- 
ernmental agencies to draw checks or to 
issue other short-term commercial paper 
in which payment is limited to a particular 
fund or to the proceeds of particular taxes 
or other sources of revenue. The provision 
will permit some municipal warrants to be 
negotiable if they are in proper form. 
Normally such warrants lack the words 
“order” or “bearer,” or are marked “Not 
Negotiable,” or are payable only in serial 
order, which makes them conditional. 

7. Paragraph (h) of subsection (1) is 
new. It adopts the policy of decisions hold- 
ing that an instrument issued by an un- 
incorporated association is negotiable al- 
though its payment is expressly limited to 
the assets of the association, excluding the 
liability of individual members; and recog- 
nizing as negotiable an instrument issued 
by a trust estate without personal liability 
of the trustee. The policy is extended to a 
partnership and to any estate. The provi- 
sion affects only the negotiability of the 
instrument, and is not intended to change 
the law of any state as to the liability of a 
partner, trustee, executor, administrator, 
or any other person on such an instrument. 

8. Paragraph (a) of subsection (2) re- 
tains the generally accepted rule that 
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where an instrument contains such lan- 
guage as “subject to terms of contract be- 
tween maker and payee of this date,” its 
Payment is conditioned according to the 
terms of the agreement and the instrument 
is not negotiable. The distinction is be- 
tween a mere recital of the existence of the 
separate agreement or a reference to it for 
information, which under paragraph (c) 
of subsection (1) will not affect negoti- 
ability, and any language which, fairly 
construed, requires the holder to look to 
the other agreement for the terms of pay- 
ment. The intent of the provision is that 
an instrument is not negotiable unless the 
holder can ascertain all of its essential 
terms from its face. In the specific instance 
of rights as to prepayment or acceleration, 
however, there may be a reference to a 
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separate agreement without destroying 
negotiability. 


9. Paragraph (b) of subsection (2) re- 
states the last sentence of Section 3 of the 
original Act. As noted above, exceptions 
are made by paragraphs (g) and (h) of 
subsection (1) in favor of instruments 
issued by governments or governmental 
agencies, or by a partnership, unincorpo- 
rated association, trust or estate. 

Cross reference: 

Section 3—104. 

Definitional cross references: 

“Account”. Section 4—104. 

“Agreement”. Section 1—201. 

“Instrument”. Section 3—102. 

“Issue”. Section 3—102. 

“Order”. Section 3—10z. 

“Promise”. Section 3—102. 


NORTH CAROLINA COMMENT 


The Official Comments reasonably ex- 
plain that this completely revised section 
alters the previous statutory law of GS 
25-9 to some extent. The effect of the new 
section on previous North Carolina deci- 
sions is as follows: 

(1) Commissioners of Cleveland County 
v. Bank of Gastonia, 157 N.C. 191, 72 S.E. 
996 (1911). This case was decided under 
NIL 3 (former GS 25-9) which provided 
that if an instrument was payable only 
from a particular fund, then the instru- 
ment was nonnegotiable. The case found 
that the bonds of a township in Cleve- 
land County were negotiable even though 
a particular fund had been set up for their 
payment. The court found: “These bonds 
are the general and unrestricted obligation 
of that body corporate. They are not pay- 
able solely out of a particular fund, al- 
though a particular fund is provided for 
their payment.” 

Under subsection (1) (g) the instru- 
ments of governmental units will be ne- 
gotiable even if they are to be paid only 
from a particular fund. Thus, under the 
new provisions of subsection (1) (b) the 
bonds in the Cleveland County case would 
be negotiable even if they had been limited 
to payment from a particular fund. 

Also, since the instruments were “bonds” 
they would, under GS 25-8-102, be classi- 
fied as “securities”; and, thus they would 
be governed by article 8 (investment pa- 


per) rather than article 3 (commercial 
paper). In general, then, the liberalizing 
provisions of subsection (1) (g) will be 
limited to governmental instruments that 
are not investment securities. 

(2) Royster v. Hancock, 235 N.C. 110, 
69 S.E.2d 29 (1952). This case held that 
the language “as per our agreement” in 
a note does not keep the instrument from 
being negotiable. The decision would be 
codified by subsection (1) (a). 

(3) Branch Bank & Trust Co. v. Leg- 
gett, 185 N.C. 65, 116 S.E. 1 (1923). Held: 
The fact that an instrument with an uncon- 
ditional promise in its first sentence also 
contained a subsequent paragraph relat- 
ing to a conditional retention of title in 
the seller of a peanut picker (for which 
the instrument had been given) which did 
not kill negotiability. The case was decided 
on two grounds: (1) The basic uncondi- 
tional promise was not later conditioned 
by the additional provisions regarding the 
conditional sale aspects; (2) the addi- 
tional provisions were approved by GS 
25-11 (1) (NIL 5 (1)) which permitted a 
provision which “authorizes the sale of 
collateral securities in case the instru- 
ment is not paid at maturity.” The second 
ground relating to the propriety of pro- 
visions authorizing the sale of security has 
been brought forward in GS 25-3-112 (1) 


(b). 


§ 25-3-106. Sum certain.—(1) The sum payable is a sum certain even 


though it is to be paid 


(a) with stated interest or by stated installments ; or 
(b) with stated different rates of interest before and after default or a specified 


date; or 
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(c) with a stated discount or addition if paid before or after the date fixed for 


payment ; or 


(d) with exchange or less exchange, whether at a fixed rate or at the current 


fare OL 


(e) with costs of collection or an attorney’s fee or both upon default. 
(2) Nothing in this section shall validate any term which is otherwise illegal. 
(1890 Cu somss..2,, 0,197 1905. Co S27 Shik CV au Scene lat wer nae 4 Oe ee 
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Editor’s Note—In First Nat'l Bank v. 
Bynum, 84 N.C. 25 (1881), decided before 
the NIL was enacted, it was held that a 
provision for attorneys’ fees and exchange 
made the note nonnegotiable because of 
uncertainty of the amount to be paid. This 
was changed by the adoption of the NIL, 
§ 25-8. 

By amendment to the NIL, § 25-8, a 
provision was inserted by the legislature 
of this State so that, in accordance with 
the uniform law, a stipulation for attor- 
ney’s fees did not destroy the negotia- 
bility of the instrument, but the stipula- 
tion was not enforceable. See North 
Carolina Comment to this section. It was 
the evident policy of the legislature to 
prevent any stipulation permitting ‘“collec- 
tion fees,” as being against public policy. 
See Turner v. Boger, 126 N.C. 300, 35 S.E. 
592 (1900), and citations. An application 
of the operation of this provision will be 
found in Security Fin. Co. v. Hendry, 189 
N.G...549, 17705. E. 629 (1925). 

Since a provision for collection fees 
was invalid it did not affect the amount in 
suit in determining the jurisdiction of a 


justice court. Exchange Bank v. Apalach- 
jan Land 4& ) Lumbers Cosn123 tn. Gw93, 
38 S.E. 813 (1901). And since attorney’s 
fees were not collectible under the NIL, 
as amended, an agent with special au- 
thority to pay a note due out of fund held 
by him was limited to a payment of the 
principal sum, interests and costs that had 
accrued at the time of payment. Hooper 
v. JMerchants ‘Banks & ii lruste Co.0190 
N.C. 423, 130 S.E. 49° (1925). 

It will be noted, however, that this sec- 
tion of the UCC does not include such a 
provision as to the enforceability of stip- 
ulations as to collection or attorney’s fees. 

Foreign Contract for Attorney’s Fees.— 
The validity of a provision in a note for 
attorney’s fees executed and payable in 
Georgia, must be determined by the laws 
of North Carolina. Exchange Bank v. Ap- 
alachian Land & Lumber Co., 128 N.C. 
193, 38 S.E. 813 (1901). And because of 
§ 25-8 (repealed by the UCC), the courts 
of North Carolina would not enforce such 
a provision. Security Fin. Co. v. Hendry, 
189 N.C. 549, 177 S.E. 629 (1925). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 2 and 6(5), Uniform Negotiable In- 
struments Law. 


Changes: Reworded. 


Purposes of changes: The new language 
is intended to clarify doubts arising under 
the original section as to interest, discounts 
or additions, exchange, costs and attorney’s 
fees, and acceleration or extension. 

1. The section rejects decisions which 
have denied negotiability to a note with 
a term providing for a discount for early 
Payment on the ground that at the time 
of issue the amount payable was not cer- 
tain. It is sufficient that at any time of 
payment the holder is able to determine 
the amount then payable from the instru- 
ment itself with any necessary computa- 
tion. Thus a demand note bearing interest 
at six per cent is negotiable. A _ stated 
discount or addition for early or late 
payment does not affect the certainty of 
the sum so long as the computation can 
be made, nor do different rates of interest 


before and after defauit or a specified date. 
The computation must be one which can 
be made from the instrument itself without 
reference to any outside source, and this 
section does not make negotiable a note 
payable with interest “at the current rate.” 

2. Paragraph (d) recognizes the oc- 
casional practice of making the instrument 
payable with exchange deducted rather 
than added. 

3. In paragraph (e) “upon default’ is 
substituted for the language of the origi- 
nal Section 2(5) in order to include any 
default in payment of interest or instal- 
ments. 


4. The section contains no specific lan- 
guage relating to the effect of acceleration 
clauses on the certainty of the sum pay- 
able. Section 2(3) of the original act con- 
tained a saving clause for provisions ac- 
celerating principal on default in payment 
of an instalment or of interest, which led 
to doubt as to the effect of other accelerat- 
ing provisions. This Article (Section 3— 
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109, Definite time) broadly validates ac- 
celeration clauses; it is not necessary to 
state the matter in this section as well. 
The disappearance of the language re- 
ferred to in old Section 2(3) means merely 
that it was regarded as surplusage. 

5. Most states have usury laws prohibit- 
ing excessive rates of interest. In some 
states there are statutes or rules of taw 
invalidating a term providing for increased 
interest after maturity, or for costs and 
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attorney’s fees. Subsection (2) is intended 
to make it clear that this section is con- 
cerned only with the effect of such terms 
upon negotiability, and is not meant to 
change the law of any state as to the 
validity of the term itself. 

Cross references: 

Section 3—104. 

Point 4: Section 3—109. 

Definitional cross reference: 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) (a) permits a negotiable 
instrument to contain provisions for in- 
terest and for installment payments. This 
is in accord with GS 25-8 (1) and (2). 

Subsection (1) (b) permits different 
rates of interest before and after default. 
The clarifying purpose of subsections (1) 
(b) and (c) is stated in Official Comment 1. 

No North Carolina case on the subject 
was found. 

Subsection (1) (e) and subsection (2) 
require special attention. Subsection (1) 
(e) adopts the prior view of GS 25-8 (5) 
(NIL 2 (5)), which stated that the inclu- 
sion of a provision for the payment of 
“costs of collection or an attorney’s fee in 
case payment is not made at maturity” 
does not kill negotiability. However, GS 
25-8 (5) had amended NIL 2 (5) by stat- 
ing further: “But a provision incorporated 
in the instrument to pay counsel fees for 
collection is not enforceable, but it does 
not affect the other terms of the instru- 
ment or the negotiability thereof.” 

By use of the additional language in 
GS 25-8 (5), North Carolina added a 
procedural provision to NII, 2 (5). In 
other jurisdictions the enforceability of the 
harmless attorney’s fees clause in the in- 
strument is determined by separate ref- 
erence to the rules of procedure govern- 
ing the allowance of attorney’s fees pur- 
suant to the contract of the parties. 

The present situation in North Carolina 
on the allowance of attorney’s fees ap- 
pears to be this: 


(1) Specific statutes allow attorney’s 
fees as a part of costs in certain enumer- 
ated situations. See generally: GS 6-21, 
6-21.1, 28-1701, 50-16 and many other 
sections under “Fees” in the index to the 
North Carolina General Statutes. None 
of these specifically permit attorney’s fees 
in an action on a negotiable instrument; 
and the general policy of North Carolina 
is not to allow counsel’s fees in the ab- 
sence of statutory provision. 

(2) GS 25-8 (5) by its amendment to 
NIL 2 (5) specifically denied the collec- 
tion of attorneys’ fees even when volun- 
tarily contracted for in a negotiable in- 
strument. 

(3) Queen City Coach Co. v. Lumber- 
ton Coach -Co., 229 N.C. 534, 50 S.E.2d 
496 (1948), by dictum (“In the absence 
of express agreement” for attorney’s fees 
such will not be allowed) implies that an 
advance contract for the payment of attor- 
ney’s fees to a party forced to sue might 
be enforced. However, no clear-cut North 
Carolina decision was found on the en- 
forceability of contracts for attorney’s fees 
other than the several cases condemning 
the enforcement of such contracts as part 
of negotiable instruments. The few cases 
decided under the “no enforcement” pro- 
visions of GS 25-8 (5) firmly supported 
the policy of the statute on negotiable 
instruments. 

For a short general discussion of at- 


torney’s fees as a part of costs, see 38 
N.C.L. Rev. 156 (1960). 


§ 25-3-107. Money.—(1) An instrument is payable in money if the medium 
of exchange in which it is payable is money at the time the instrument is made. An 
instrument payable in “currency” or “current funds” is payable in money. 


(2) A promise or order to pay a sum stated in a foreign currency is for a sum 
certain in money and, unless a different medium of payment is specified in the in- 
strument, may be satisfied by payment of that number of dollars which the stated 
foreign currency will purchase at the buying sight rate for that currency on the day 
on which the instrument is payable or, if payable on demand, on the day of de- 
mand. If such an instrument specifies a foreign currency as the medium of payment 
the instrument is payable in that currency. (1899, c. 733, s. 6; Rev., s. 2155; C.S., 


s. 2987 ; 1965, .c. 700,-s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 6(5), Uniform Negotiable Instruments 
Law. 

Changes: Completely rewritten. 

Purposes of changes and new matter: 
To make clear when an instrument is 
payable in money and to state rules ap- 
plicable to instruments drawn payable in 
a foreign currency. 

1. The term “money” is defined in Sec- 
tion 1—201 as “a medium of exchange 
authorized or adopted by a domestic or 
foreign government as a part of its cur- 
rency”. That definition rejects the narrow 
view of some early cases that “money” 
is limited to legal tender. Legal tender 
acts do no more than designate a particu- 
lar kind of money which the obligee will 
be required to accept in discharge of an 
obligation. It rejects also the contention 
sometimes advanced that “money” includes 
any medium of exchange current and ac- 
cepted in the particular community, 
whether it be gold dust, beaver pelts, or 
cigarettes in occupied Germany. Such un- 
usual “currency” is necessarily of uncer- 
tain and fluctuating value, and an instru- 
ment intended to pass generally in com- 
merce as negotiable may not be made 
payable therein. 

The test adopted is that of the sanction 
of government, which recognizes the cir- 
culating medium as a part of the official 
currency of that government. In particu- 
lar the provision adopts the position that 
an instruinent expressing the amount to 
be paid in sterling, francs, lire or other 
recognized currency of a foreign govern- 
ment is negotiable even though payable in 
the United States. 


2. The provision on “currency” or “cur- 
rent funds” accepts the view of the great 
majority of the decisions, that “currency” 
or “current funds” means that the instru- 
ment is payable in money. 


3. Either the amount to be paid or the 
medium of payment may be expressed in 
terms of a particular kind of money. A 
draft passing between Toronto and Buffalo 
may, according to the desire and con- 
venience of the parties, call for payment 
of 100 United States dollars or of 100 
Canadian dollars; and it may require 
either sum to be paid in either currency. 
Under this section an instrument in any 
of these forms is negotiable, whether 
payable in Toronto or in Buffalo. 

4. As stated in the preceding paragraph 
the intention of the parties in making an 
instrument payable in a foreign currency 
may be that the medium of payment shall 
be either dollars measured by the foreign 
currency or the foreign currency in which 
the instrument is drawn. Under subsection 
(2) the presumption is, unless the instru- 
ment otherwise specifies, that the obliga- 
tion may be satisfied by payment in dollars 
in an amount determined by the buying 
sight rate for the foreign currency on the 
day the instrument becomes payable. Inas- 
much as the buying sight rate will fluctu- 
ate from day to day, it might be argued 
that an instrument expressed in a foreign 
currency but actually payable in dollars is 
not for a “sum certain”. Subsection (2) 
makes it clear that for the purposes of ne- 
gotiability under this Article such an in- 
strument, despite exchange fluctuations, is 
for a sum certain. 

Cross references: 

Section 3—104. 

Point 1: Section 1—201. 

Point 4: Section 4—212(6). 

Definitional cross references: 

“Instrument”. Section 3—102. 

“Money”. Section 1—201. 

“Order”. Section 3—102. 

“Promise”. Section 3—102. 

“Purchase”. Section 1—201. 


NORTH CAROLINA COMMENT 


The Official Comment adequately de- 
scribes the relatively minor changes which 
make it clear when an instrument is pay- 
able in money. Rules regarding payment 
in foreign money are also stated in the 
section. 

All North Carolina cases on “Medium 
of Payment” (Bills and Notes, Key Num- 
ber 162) are pre-NII, decisions. For ex- 
ample, early cases held that notes payable 
in tobacco (2 N.C. 372) or lumber (3 N.C. 
150) or “in bank stock or lawful money” 
(19 N.C. 513) are not negotiable. These de- 
cisions are affirmed by this section. 


Levy v. Meir, 248 N.C. 328, 103 S.E.2d 
288 (1958), happened to involve a note 
payable in “dinars,” but the case did not 
discuss the foreign money question. The 
court apparently assumed that an action 
“to recover the dollar equivalent of 450 
dinars” was proper. 

Subsection (1) would change the deci- 
sion of Johnson y. Henderson, 76 N.C. 227 
(1877), which held that a certificate of 
deposit payable in “current funds” is not 
negotiable. Subsection (1) states: “An in- 
strument payable in ‘currency’ or ‘current 
funds’ is payable in money.” 
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§ 25-3-108. Payable on demand.—Instruments payable on demand in- 
clude those payable at sight or on presentation and those in which no time for 


payment is stated. (1899, c. 733, s. 7; Rev., s. 2157; C. S., s. 2988; 1965, c. 700, 


Seiet 

Statute of Limitations—A promissory 
note, payable on demand, is due immedi- 
ately, and the statute of limitations runs 
from the date. Caldwell v. Rodman, 50 


N.C. 139 (1857). The same is true of a 
bond when no time is specified for pay- 
ment of it. Ervin v. Brook, 111 N.C. 358, 
16 S.E. 240 (1892). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 


tion 7, Uniform Negotiable Instruments 
Law. 
Changes: Reworded, final sentence of 


original section omitted. 

Purposes of changes: Except for the 
omission of the final sentence this section 
restates the substance of original Section 
7. The final sentence dealt with the status 
of a person issuing, accepting or indorsing 
an instrument after maturity and provided 
that as to such a person the instrument 
was payable on demand. That language 
implied that the ordinary rules relating 
to demand instruments as to due course, 
holding, presentment, notice of dishonor 
and so on were applicable. This Article 


abandons that concept which served no 
special purpose except to trap the unwary. 
Under Section 3—302 (Holder in due 
course) and in view of the deletion from 
this section of the final sentence of origi- 
nal Section 7 there is no longer the pos- 
sibility that one taking time paper after 
maturity may acquire due course rights 
against a post-maturity indorser. Section 
3—501(4), however, provides that the in- 
dorser after maturity is not entitled to 
presentment, notice of dishonor or pro- 
test. 

Cross references: 

Sections 3—104, 3—302 and 3—501(4). 

Definitional cross reference: 

“Instrument”. Section 3—102. 


NORTH CAROLINA COMMENT 


The Official Comment adequately ex- 
plains that this section makes no material 
change in prior law, except to drop the 


ambiguous last sentence of NIL 7 (GS 
25-13). The omitted sentence has caused 
no problem in North Carolina. 


§ 25-3-109. Definite time.—(1) An instrument is payable at a definite 


time if by its terms it is payable 


(a) on or before a stated date or at a fixed period after a stated date; or 


(b) at a fixed period after sight ; or 


(c) ata definite time subject to any acceleration ; or 


(d) at a definite time subject to extension at the option of the holder, or to ex- 
tension to a further definite time at the option of the maker or acceptor or automat- 
ically upon or after a specified act or event. 

(2) An instrument which by its terms is otherwise payable only upon an act or 
event uncertain as to time of occurrence is not payable at a definite time even 
though the act or event has occurred. (1899, c. 733, s. 4; Rev., s. 2156; C. S., s. 


Pood Mle. C7 esl Goo ee TOU aS ls) 
Acceleration Clause Did Not Prevent 
Negotiability. — Acceleration of the ma- 
turity of a note, or of notes in a series, 
as the result of the failure of the maker 
to pay interest, or to pay one of the notes 
of said series, when same became due, 
according to the tenor of the note or notes, 
by virtue of an agreement to that effect 
appearing on the face of the note, or notes, 
did not make the note, or notes of the 


series, payable upon a contingency, and 
therefore nonnegotiable within the mean- 
ing of the NIL. Newbern Banking & 
Trust Co. v. Duffy, 153 N.C. 62, 68 S.E. 
915 (1910); Walter v. Kilpatrick, 191 N.C. 
458, 132 S.E. 148 (1926). 

Nor Did Agreement to Be Bound Not- 
withstanding Extension.—See First Nat'l 
Bank v. Johnston, 169 N.C. 526, 86 S.E. 
360 (1915). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 4 and 17(3), Uniform Negotiable 
Instruments Law. 


Changes: Reworded; new provisions; 
rule of original Section 4(3) reversed. 
Purposes of changes and new matter: 
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To remove uncertainties arising under the 
original section, and to eliminate com- 
mercially unacceptable instruments. 

1. Subsection (2) reverses the rule of 
the original Section 4(3) as to instruments 
payable after events certain to happen but 
uncertain as to time. Almost the only use 
of such instruments nas been in the an- 
ticipation of inheritance or future interests 
by borrowing on post-obituary notes. These 
have been much more common in England 
than in the United States. They are at best 
questionable paper, not acceptable in gen- 
eral commerce, with no good reason for 
according them free circulation as negoti- 
able instruments. As in the case of the oc- 
casional note payable “fone year after the 
war” or at a similar uncertain date, they 
are likely to be made under unusual cir- 
cumstances suggesting good reason for 
preserving defenses of the maker. They 
are accordingly eliminated. 

2. With this change “definite time” is 
substituted for “fixed or determinable fu- 
ture time.” The time of payment is def- 
inite if it can be determined from the 
face of the instrument. 

3. An undated instrument payable “thirty 
days after date” is not payable at a definite 
time, since the time of payment cannot be 
determined on its face. It is, however, an 
incomplete instrument within the provi- 
sions of Section 3—115 dealing with such 
instruments and may be completed by dat- 
ing it. It is then payable at a definite time. 

4. Paragraph (c) of sutsection (1) re- 
solves a conflict in the decisions on the 
negotiability of instruments containing ac- 
celeration clauses as to the meaning and 
effect of “on or before a fixed or deter- 
minable future time” in the original Sec- 
tion 4(2). (Instruments expressly stated 
to be payable “on or before’ a given date 
are dealt with in subsection (1) (a).) So 
far as certainty of time of payment is 
concerned a note payable at a definite 
time but subject to acceleration is no less 
certain than a note payable on demand, 
whose negotiability never has been ques- 
tioned. It is in fact more certain, since it 
at least states a definite time beyond 
which the instrument cannot run. Objec- 
tions to the acceleration clause must be 
based rather on the possibility of abuse 
by the holder, which has nothing to do 
with negotiability and is not limited to 
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negotiable instruments. That problem is 
now covered by Section 1—208. 

Subsection (1) (c) is intended to mean 
that the certainty of time of payment or 
the negotiability of the instrument is not 
affected by any acceleration clause, whether 
acceleration be at the option of the maker 
or the holder, or automatic upon the oc- 
currence of some event, and whether it be 
conditional or unrestricted. If the acceler- 
ation term itself is uncertain it may fail on 
ordinary contract principles, but the in- 
strument then remains negotiable and is 
payable at the definite time. 

The effect of acceleration clauses upon 
a holder in due course is covered by the 
new definition of the holder in due course 
(Section 3—302) and by the section on no- 
tice to purchaser (subsection (3) of Sec- 
tion 3—304). If the purchaser is not aware 
of any acceleration, his delay in making 
presentment may be excused under the 
section dealing with excused presentment 
(subsection (1) of Section 3—511). 

5. Paragraph (d) of subsection (1) is 
new. It adopts the generally accepted rule 
that a clause providing for extension at 
the option of the holder, even without a 
time limit, does not affect negotiability 
since the holder is given only a right which 
he would have without the clause. If the 
extension is to be at the option of the 
maker or acceptor or is to be automatic, 
a definite time limit must be stated or the 
time of payment remains uncertain and 
the instrument is not negotiable. Where 
such a limit is stated, the effect upon cer- 
tainty of time of payment is the same as 
if the instrument were made payable at 
the ultimate date with a term providing 
for acceleration. 

The construction and effect of extension 
clauses is covered by paragraph (f) of 
Section 3—118 on ambiguous terms and 
rules of construction, to which reference 
should be made. 

Cross references: 

Section 3—104. 

Point 3: Section 3—-115. 

Point 4: Sections 1—208, 
3—304(3) and 3—511(1). 

Point 5: Section 3—118(f) 

Definitional cross references: 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“Term”. Section 1—201. 


3—118(f), 


NORTH CAROLINA COMMENT 


Subsection (1) (c): A troublesome prob- 
lem under NIL, 4 (GS 25-10) was whether 
a note payable at a time certain, but sub- 
ject to an acceleration clause was payable 


at a determinable future time as required 
by the NIL. Some of the cases involved 
acceleration clauses permitting a holder 
to accelerate at his will, and the courts 
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occasionally held that such acceleration 
clauses made the time uncertain, thus the 
instrument was nonnegotiable. 

By this poor “nonnegotiable” reasoning 
the courts attempted to protect the maker 
of the instrument who had contracted for 
an acceleration clause that was harsh to 
him. Better reasoned decisions, however, 
took the view that the note was still ne- 
gotiable, but that the harsh acceleration 
clause should not be enforced. 

By amendment at the end of NIL 4 
(GS 25-10) North Carolina permitted any 
acceleration clause: “But an instrument 
payable at a determinable future time is 
negotiable, even though it may mature or 
be declared due upon a contingency hap- 
pening before such future time.” 

A similar provision is found in subsec- 
tion (1}*(c): 

The above North Carolina amendment 
relating to acceleration clauses did not 
specify the effect of a clause that gave 
the holder a capricious option to accele- 
rate; and there are no North Carolina 
cases on the matter. 
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The capricious option problem is solved, 
however, by GS 25-1-208, which provides 
that clauses permitting a holder to ac- 
celerate “at will,” etc., will be enforced 
only when he acts in “good faith.” Thus, 
under the UCC the question of “negotia- 
bility” is separated from the independent 
question of “enforceability.” GS 25-3-109 
(c) and 25-1-208. See also North Carolina 
Comment on GS 25-1-208. 

Subsection (2): As explained in the 
Official Comment 1, this section makes 
an important change by excluding from 
the operation of article 3 those instruments 
that are payable on the happening of a cer- 
tain event the time of which is uncertain. 
For example, an instrument payable at the 
death of an individual (or at the end of 
a war, etc.) will not be a “negotiable instru- 
ment within this article.’ No North Caro- 
lina cases were found on the subject. 

Official Comment 1 strongly states that 
instruments payable at such uncertain 
times as death or the end of a war are 
not fit to be ordinary commercial paper. 


§ 25-3-110. Payable to order.—(1) An instrument is payable to order 


when by its terms it is payable to the order or assigns of any person therein specified 
with reasonable certainty, or to him or his order, or when it is conspicuously desig- 
nated on its face as “exchange” or the like and names a payee. It may be payable to 


the order of 
(a) the maker or drawer; or 
(b) the drawee; or 


(c) a payee who is not maker, drawer or drawee; or 

(d) two or more payees together or in the alternative ; or 

(e) an estate, trust or fund, in which case it is payable to the order of the repre- 
sentative of such estate, trust or fund or his successors ; or 

(f) an office, or an officer by his title as such in which case it is payable to the 
principal but the incumbent of the office or his successors may act as if he or they 


were the holder ; or 


(g) a partnership or unincorporated association, in which case it is payable to 
the partnership or association and may be indorsed or transferred by any person 


thereto authorized. 


(2) An instrument not payable to order is not made so payable by such words 
as “payable upon return of this instrument properly indorsed.” 

(3) An instrument made payable both to order and to bearer is payable to order 
unless the bearer words are handwritten or typewritten. (1899, c. 733, s. 8; Rev., 


StL Je koe Secs ol M05, .C7 0). She) *) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 8, Uniform Negotiable Instruments 
Law. 

Changes: Reworded, new provisions. 

Purposes of changes and new matter: 
The changes are intended to remove un- 
certainties arising under the original sec- 
tion. 

1. Paragraph (d) of subsection (1) re- 


places the original subsections (4) and 
(5). It eliminates the word “jointly,” 
which has carried a possible implication of 
a right of survivorship. Normally an in- 
strument payable to “A and B” is intended 
to be payable to the two parties as tenants 
in common, and there is no survivorship 
in the absence of express language to that 
effect. The instrument may be payable to 
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“A or B,” in which case it is payable to 
either A or B individually. It may even 
be made payable to “A and/or B,” in which 
case it is payable either to A or to B 
singly, or to the two together. The nego- 
tiation, enforcement and discharge of the 
instrument in all such cases are covered 
by the section on instruments payable to 
two or more persons (Sec. 3—116). 

2. Paragraph (e) of subsection (1) is 
intended to change the result of decisions 
which have held that an instrument pay- 
able to the order of the estate of a dece- 
dent was payable to bearer, on the ground 
that the name of the payee did not pur- 
port to be that of any person. The intent 
in such cases is Obviously not to make the 
instrument payable to bearer, but to the 
order of the representative of the estate. 
The provision extends the same principle 
to an instrument payable to the order of 
“Tilden Trust,” or “Community Fund”. 
So long as the payee can be identified, it 
is not necessary that it be a legal entity; 
and in each case the instrument is treated 
as payable to the order of the appropriate 
representative or his successor. 

3. Under paragraph (f) of subsection 
(1) an instrument may be made payable 
to the office itself (“Swedish Consulate’’) 
or to the officer by his title as such 
(“Treasurer of City Club”). In either case 
it runs to the incumbent of the office and 
his successors. The effect of instruments 
in such a form is covered by the section 
on instruments payable with words of de- 
scription (Sec. 3—117). 

4. Vestigial theories relating to the lack 
of “legal entity” of partnerships and vari- 
ous forms of unincorporated associations 
—such as labor unions and business trusts 
—make it the part of wisdom to specify 
that instruments made payable to such 
groups are order paper payable as desig- 
nated and not bearer paper (subsection (1) 
(g)). As in the case of incorporated as- 
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sociations, any person having authority 
from the partnership or association to 
whose order the instrument is payable 
may indorse or otherwise deal with the 
instrument. 

5. Subsection (2) is intended to change 
the result of cases holding that ‘payable 
upon return of this certificate properly in- 
dorsed” indicated an intention to make 
the instrument payable to any indorsee 
and so must be construed as the equivalent 
of “Pay to order.” Ordinarily the pur- 
pose of such language is only to insure 
return of the instrument with indorsement 
in lieu of a receipt, and the word “order” 
is Omitted with the intention that the in- 
strument shall not be negotiable. 


6. Subsection (3) is directed at occa- 
sional instruments reading “Pay to the 
order of John Doe or bearer.” Such lan- 
guage usually is found only where the 
drawer has filled in the name of the 
payee on a printed form, without intend- 
ing the ambiguity or noticing the word 
“bearer.” Under such circumstances the 
name of the specified payee indicates an 
intent that the order words shall control. 
If the word “bearer” is handwritten or 
typewritten, there is sufficient indication of 
an intent that the instrument shall be 
payable to bearer. Instruments payable 
to “order of bearer’ are covered not by 
this section but by the following Section 
3—111. 


Cross references: 


Sections 3—104 and 3—111. 
Point 1: Section 3—11b. 
Points 2, 3 and 4: Section 3—117. 


Definitional cross references: 
“Bearer”. Section 1-201. 
“Conspicuous”. Section 1—201. 
“Instrument”. Section 3—102. 
“Negotiation”. Section 3—202. 
“Person”. Section 1—201. 
“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


The Official Comments reasonably ex- 
plain the purpose of this clarifying section. 
There are no important North Carolina 


cases on the matter; and no important 
change in North Carolina law results from 
this section. 


§ 25-3-111. Payable to bearer.—An instrument is payable to bearer when 


by its terms it is payable to 
(a) bearer or the order of bearer ; or 
(b) a specified person or bearer; or 


(c) “cash” or the order of “cash,” or any other indication which does not pur- 


port to designate a specific payee. 
1949, c. 953; 1965, c. 700, s. 1.) 


(1899. .c..733nsa9Revs:s..2159+.Cr Sayan 2990 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 9, Uniform Negotiable Instruments 
Law. 


Changes: Reworded; original subsections 
(3) and (5) omitted here but covered by 
Sections on impostors and signature in 
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name of payee (Section 3—405) and on 
special and blank indorsements (Section 
3—204). 

Purposes of changes: The rewording is 
intended to remove uncertainties. 

1. Language such as “order of bearer” 
usually results when a printed form is 
used and the word “bearer” is filled in. 
Subsection (a) rejects the view that the 
instrument is payable to order, and adopts 
the position that “bearer” is the unusual 
word and should control. Compare Com- 
ment 6 to Section 3—110. 


2. Paragraph (c) is reworded to remove 
any possible implication that ‘“‘Pay to the 
order of ” makes the instrument 
payable to bearer. It is an incomplete order 
instrument, and falls under Section 3—115. 
Likewise “Pay Treasurer of X Corpora- 
tion” does not mean pay bearer, even 
though there may be no such officer. In- 
struments payable to the order of an es- 
tate, trust, fund, partnership, unincorpo- 
rated association or office are covered by 
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the preceding section. This subsection ap- 
plies only to such language as ‘‘Pay Cash,” 
“Pay to the order of cash,” “Pay bills 
payable,” “Pay to the order of one keg of 
nails,” or other words which do not pur- 
port to designate any specific payee. 

3. Under Section 40 of the original Act 
an instrument payable to bearer on its 
face remained bearer paper negotiable by 
delivery although subsequently specially 
indorsed. It should be noted that Section 
3—204 on special indorsement reverses 
this rule and allows the special indorse- 
ment to control. 


Cross references: 

Sections 3—104, 3—204 and 3—405. 

Point 2: Sections 3—110(1) (a) and (f) 
and 3—115. 

Point 3: Section 3—204. 

Definitional cross references: 

“Bearer”. Section 1—201. 

“Instrument”. Section 3—102. 

“Person”. Section 1—201. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


As explained in the Official Comment, 
this section rewords NIL 9 (1), (2) and 
(4) (GS 25-15) to remove some prior un- 
certainties on the question of what paper 
is “bearer paper.” 

The only important cases relating to 
bearer paper in North Carolina concern 
the “fictitious payee” or “payroll padding” 
problem. The “fictitious payee” problem 


was formerly handled under NIL 9 (3) 
(GS 25-15 (3)), but under the UCC it is 
covered by GS 25-3-405 (imposters; signa- 
ture in name of payee). See North Caro- 
lina Comment to GS 25-3-405. 

See also GS 25-3-204, which now re- 
places NIL 9 (5) (GS 25-15 (5)) on blank 
indorsements as creating “bearer paper.” 


§ 25-3-112. Terms and omissions not affecting negotiability.—(1) 
The negotiability of an instrument is not affected by 
(a) the omission of a statement of any consideration or of the place where the 


instrument is drawn or payable; or 


(b) a statement that collatera] has been given to secure obligations either on the 
instrument or otherwise of an obligor on the instrument or that in case of default 
on those obligations the holder may realize on or dispose of the collateral ; or 

(c) a promise or power to maintain or protect collateral or to give additional 


collateral ; or 


(d) a term authorizing a confession of judgment on the instrument if it is not 


paid when due; or 


(e) a term purporting to waive the benefit of any law intended for the advan- 


tage or protection of any obligor ; or 


(f) a term in a draft providing that the payee by indorsing or cashing it ac- 
knowledges full satisfaction of an obligation of the drawer ; or 

(g) a statement in a draft drawn in a set of parts (§ 25-3-801) to the effect that 
the order is effective only if no other part has been honored. 


(2) Nothing in this section shall validate any term which is otherwise illegal. 
PLBR9, C27 3a05s.-0,0; 1 os OUD, Coder) Reva 5s, cod, 2150, 2040; C.S., ss. 2986, 


298/ © 1965;"¢; 700, _s.'T) 

Negotiability Not Affected by Recital 
as to Mortgage.—The recital on the face 
of a note, to wit: “This is one of a series 
of notes secured by deed of trust or mort- 


gage,” did not affect the negotiable char- 
acter of the notes under the NIL. Walter 
v. Kilpatrick, 191 N.C. 458, 132 S.E. 148 
(1926). 
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Enforcement of Foreign Homestead 
Waiver.—A provision in a note for the 
waiver of homestead exemption will not be 
forced by the courts of this State although 
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the note may have been executed by par- 
ties in another state. Exchange Bank v. 
Apalachian Land & Lumber Co., 128 N.C. 
193, 38 S.E. 813 (1901). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 5 and 6, Uniform Negotiable Instru- 
ments Law. 

Changes: Reworded; new provisions; 
subsection (4) of original Section 5 omit- 
ted. Subsection (4) of the original Section 
6 is now covered by Section 3—113, and 
subsection (5) by Section 3—107. 

Purposes of changes and new matter: 
The changes are intended to remove un- 
certainties arising under the original sec- 
tions. Subsection (4) of the origina] Sec- 
tion 5 is omitted because it has been im- 
portant only in connection with bonds and 
other investment securities now covered 
by Article 8 of this Act. An option to re- 
quire something to be done in lieu of pay- 
ment of money is uncommon and not de- 
sirable in commercial paper. 

This section permits the insertion of 
certain obligations and powers in addition 
to the simple promise or order to pay 
money. Under Section 38—104, dealing 
with form of negotiable instruments, the 
instrument may not contain any other 
promise, order obligation or power. 

1. Paragraph (b) of subsection (1) per- 
mits a clause authorizing the sale or dis- 
position of collateral given to secure obli- 
gations either on the instrument or other- 
wise of an obligor on the instrument upon 
any default in those obligations, including 
a default in payment of an installment or 
of interest. It is not limited, as was the 
original Section 5(1), to default at ma- 
turity. The reterence to obligations of an 
obligor on the instrument is intended to 
recognize so-called cross collateral provi- 
sions that appear in collateral note forms 
used by banks and others throughout the 
United States and to permit the use of 
these provisions without destroying nego- 
tiability. Paragraph (c) is new. It permits 
a clause, apparently not within the origi- 
nal section, containing a promise or power 
to maintain or protect collateral or to give 
additional collateral, whether on demand 
Or on some other condition. Such terms 
frequently are accompanied by a provision 
for acceleration if the collateral is not 
given, which is now permitted by the sec- 
tion on what constitutes a definite time. 
Section 1—208 should be consulted as to 


the construction to be given such clauses 
under this Act. 

2. As under the original Section 5(2), 
paragraph (d) is intended to mean that a 
confession of judgment may be authorized 
only if the instrument is not paid when 
due, and that otherwise negotiability is 
affected. The use of judgment notes is 
confined to two or three states, and in 
others the judgment clauses are made il- 
legal or ineffective either by special stat- 
utes or by decision. Subsection (2) is in- 
tended to say that any such local rule re- 
mains unchanged, and that the clause it- 
self may be invalid, although the nego- 
tiability of the instrument is not affected. 

3. As in the case of the original Section 
5(3), paragraph (e) applies not only to 
any waiver of the benefits of this Article, 
such as presentment, notice of dishonor 
or protest, but also to a waiver of the 
benefits of any other law such as a home- 
stead exemption. Again subsection (2) is 
intended to mean that any rule which in- 
validates the waiver itself is not changed, 
and that while negotiability is not affected, 
a waiver of the statute of limitations con- 
tained in an instrument may be invalid. 

This paragraph is to be read together 
with subsection (1) of Section 3—104 on 
form of negotiable instruments. A waiver 
cannot make the instrument negotiable 
within this Article where it does not com- 
ply with the requirements of that section. 

4. Paragraph (f) is new. The effect of a 
clause of acknowledgment of satisfaction 
upon negotiability has been uncertain un- 
der the original section. 

5. Paragraph (g) is intended to insure 
that a condition arising from the statement 
in question will not adversely affect nego- 
tiability. 

Cross references: 

Sections 3—104 and 3—105. 

Point 1: Sections 1—208 and 3—109(1) 
(Ce): 

Point 3: Section 3—104. 

Definitional cross references: 

“Draft”. Section 3—104. 

“Instrument”. Section 3—102. 

“On demand”. Section 3—108. 

“Promise”. Section 3—102. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


As noted in the North Carolina com- 
ment to GS 25-3-104, under the provisions 


of GS 25-3-104 (1) (b), an instrument to 
be a negotiable instrument within this 
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article must “contain an unconditional 
promise or order to pay a sum certain in 
money and no other promise, order, obliga- 
tion or power given by the maker or 
drawer except as authorized by this arti- 
cleats a 

GS 25-3-112 is the section which au- 
thorizes certain additional clauses. It also 
states what clauses or words normally 
found in negotiable instruments can be 
omitted without killing negotiability. 

One important change relates to the 
rule of NIL 5 (4) (GS 25-11 (4)) which 
permits the holder to be given an election 
to require that something be done in lieu 
of payment of money. Under GS 25-3-104 
and 25-3-112, such option in the holder 
would place the instrument beyond the 
scope of article 3. Such an instrument, 
however, might be ascribed the same char- 
acteristics as a negotiable instrument by 
future case decision. 

The various subsections of GS 25-3-112 
are briefly summarized as follows: 

Subsection (1) (a): No substantive 
change in North Carolina law. 

Subsection (1) (b): It appears that this 
subsection makes no substantive change 
in North Carolina law (especially in light 
of a North Carolina amendment to NIL 
4 which added GS 25-10 (4), dealing with 
clauses relating to collateral). 

Subsection (1) (c): A North Carolina 
amendment to NIL 4 (GS 25-10 (4)) would 
seem to have impliedly recognized the 
new rule of this subsection; thus no sub- 
stantive change. 

Special note: New York, California, and 
Virginia have added to subsection (1) (c) 
the following: “. to furnish financial 
information or to do or refrain from do- 
ing any other act for the protection of the 
obligation expressed in the instrument 
not involving the payment of money on 
account of the indebtedness evidenced by 
the instrument; or.” 

This modification was rejected by the 
Permanent Editorial Board in 1962 for 
the reason that “it would not only move 
substantially away from the ‘courier with- 
out luggage’ principle, but, in addition, 
could produce substantial confusion and 
litigation.” Report No. 1 of the Permanent 
Editorial Board for the Uniform Commer- 
cial Code 73 (1963). 

Subsection (1) (d): This clause permits 
the inclusion of a clause permitting confes- 
sion of a judgment on the instrument if 
it is not paid when due. Under  subsec- 
tion (2), the enforceability of such clause 
would be determined by the ordinary pro- 
cedural law of the various states. 


CoMMERCIAL, CopE § 25-3-112 

By modification to NIL 5 (GS 25-11) 
North Carolina specifically stated: “But 
nothing in this section shall authorize the 
enforcement of an authorization to confess 
judgment... .” 

On its face the above modification seems 
to say that the mere fact that a “confes- 
sion” clause is not harmful to negotiabil- 
ity does not per se mean that it is enfor- 
ceable; and one must look to ordinary pro- 
cedural law to answer the enforceability 
question. (GS 1-247 to 1-249 cover con- 
fession of judgment.) In another sense, 
however, the amendment in GS 25-11 
could be construed as a positive procedu- 
ral rule forbidding the enforceability of 
confession clauses. 

To avoid possible confusion in the 
future, it is suggested that North Caro- 
lina not modify GS 25-3-112 by adding 
a statement on the nonenforceability of 
confession of judgment clauses. This 
is a procedural matter which should be 
determined by procedural law (GS 1-247 
to 1-249). Also subsection (2) recog- 
nizes that the enforceability of confession 
and other clauses must be determined by 
procedural law or by other statutes or 
cases. Subsection (2) states: “Nothing in 
this section shall validate any term which 
is otherwise illegal.” 

Parenthetically, it appears that a con- 
fession of a judgment authorization would 
not be enforceable under GS 1-247 to 1- 
249. However, if such clauses (whether in 
negotiable instruments or other con- 
tracts) should be made enforceable at some 
future time, the change could be accom- 
plished by amendment to the procedural 
statutes only; and no amendment to GS 
25-3-112 would be necessary. 

Case: Monarch Refrigerating Co. v. 
Farmers Peanut Co., 74 F.2d 790 (4th 
Cir. 1935), held that the North Carolina 
modification to former GS 25-11 and G§ 1- 
248 and 1-249 on confession of judgment 
are merely procedural sections. 

Subsection (1) (e): This subsection per- 
mits the inclusion of clauses waiving 
homestead or other benefits of law for the 
advantage of the obligor. As in the case 
of confession of judgment, the provision 
of subsection (2) makes the enforceability 
of a homestead waiver clause depend on 
other State law. 

The North Carolina law regarding con- 
tractual waivers of homestead is at pre- 
sent somewhat uncertain. The decided 
cases (Homestead, Key Numbers 154 to 
181) do not clearly cover the enforceabil- 
ity of a waiver clause in an ordinary con- 
tract. The decisions either involve: 


237 


§ 25-3-113 


(1) Case where all interested parties 
(husband, wife and children) have not 
joined in an advance waiver in an ordi- 
nary contract. 

(2) Cases where waiver is made after 
judgment. 

(3) Cases where homestead was waived 
by deed of trust or other security device. 

(4) Case where the advance waiver 
agreement was contained in a “negotiable 
instrument.” 

Perhaps the strongest language forbid- 
ding enforcement of an advance waiver 
in a negotiable instrument is found in 
dictum of Howell v. Robertson, 197 N.C. 
572, 150 S.E. 32 (1929) which stated: 
“It may be noted that the waiver of home- 
stead in the manner set forth in the above 
note is contrary to the law of this jurisdic- 
tion and also the allowance of attorneys’ 
fees.” 

No authority is cited for this dictum, 
and it is uncertain whether: (1) The 
court concluded that this is to be the 
policy of North Carolina on any advance 
waiver; or (2) whether the no advance 
waiver rule is based on a strained con- 
struction of the last sentence of GS 25-11. 
That is, the court might have construed 
the last sentence of GS 25-11 as stating 
(1) a positive rule of nonenforceability of 
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advance waivers of homestead in nego- 
tiable instruments, rather than (2) as re- 
dundantly stating that the NIL 5 (GS 
25-11) took no positive position on enforce- 
ability of advance waivers. Both NIL 5 
and GS 25-3-112 (2) more clearly take the 
“no positive position view” and leave the 
question of enforceability to be determined 
by reference to other procedural or sub- 
stantive law of the particular state. 

Subsection (1) (f): This new section 
permits inclusion of a clause providing 
that a payee by indorsing or cashing a 
draft acknowledges full satisfaction of an 
obligation of the drawer. The effect of 
such clause on negotiability was previ- 
ously uncertain. The new section does not 
take a position as to the substantive or 
procedural effect of acknowledgments of 
full satisfaction of an obligation. 

Subsection (1) (g): Official Comment 
5 adequately explains this. 

Subsection (2): As explained in the 
prior North Carolina Comments to sub- 
sections (1) (d) and (e), this subsection 
states that the legality or enforceability of 
the several approved clauses is to be de- 
termined by reference to other State law. 
Thus, GS 25-3-112 is left simply as a sec- 
tion dealing with the problem of ‘“nego- 
tiability.” 


§ 25-3-113. Seal.—An instrument otherwise negotiable is within this arti- 
cle even though it is under a seal. (1899, c. 733, s. 6; Rev., s. 2155; C. S., s. 2987; 


1965,;c%70025.91.)) 


Seal Does Not Affect Negotiability.— 
The fact that an instrument is under seal 
does not affect the negotiability. First 
Nat’! Bank v. Michael, 96 N.C. 53, 1 S.E. 
855 (1887). See Pate v. Brown, 85 N.C. 
166 (1881). 

And Consideration Is Conclusively Pre- 


sumed Therefrom.—The lack of consider- 
ation cannot benefit a maker of a _ bond 
under seal because the law conclusively 
presumes that it was made upon good 
and sufficient consideration. Angier v. 
Howard, 94 N.C. 27 (1886); Wester v. 
Bailey, 118 N.C. 193, 24 S.E. 9 (1896). 


OFFICIAL COMMENT 


Prior uniform statutory provision. Sec- 
tion 6(4), Uniform Negotiable Instruments 
Law. 

Changes: Reworded. 

Purposes of changes. The revised word- 
ing is intended to change the result of de- 
cisions holding that while a seal does not 
affect the negotiability of an instrument 
it may affect it in other respects falling 
within the statute, such as the conclusive- 
ness of consideration. The section is in- 
tended to place sealed instruments on the 
same footing as any other instruments so 
far as all sections of this Article are con- 
cerned. It does not affect any other stat- 


utes or rules of law relating to sealed in- 
struments except insofar as, in the case 
of negotiable instruments, they are incon- 
sistent with this Article. Thus a sealed 
instrument which is within this Article 
may still be subject to a longer statute of 
limitations than negotiable instruments not 
under seal, or to such local rules of pro- 
cedure as that it may be enforced by an 
action of special assumpsit. 

Cross reference: 

Section 3—104. 

Definitional cross reference: 

“Instrument”. Section 3—102. 


NORTH CAROLINA COMMENT 


One problem resolved by this section 
involves the question whether the donor 


oteea 
plead the defense of 


sealed negotiable instrument can 
“want of consider- 
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ation” when sued by the donee. There is 
no North Carolina case exactly on this 
point, but there is much dictum to the 
effect that a seal imports a consideration. 

The purpose of GS 25-3-113 is to make 
all negotiable instruments alike, seal or 
no seal, as far as defenses are concerned; 
and “want and failure of consideration” 
are defenses against a non-HDC under GS 
25-3-306 (c). Thus, under GS 25-3-113 a 
donor would have a defense against his 
donee in a suit on a sealed negotiable in- 
strument, even though he might not have 
such defense in a suit on a nonnegotiable 
instrument. 

The statute of limitations on a sealed 


CoMMERCIAL CopE § 25-3-115 
negotiable instrument will continue to be 
ten years for suits against the principal 
obligor just as under prior North Carolina 
law. GS 1-47 (2). Note that the ten-year 
period applies only to an action against 
the principal to the sealed instrument. The 
three-year period applies to the indorser of 
a sealed instrument even though his in- 
dorsement is under a separate seal. How- 
ard v. White, 215 N.C. 130, 1 S.E.2d 356 
(1939); Pickett v. Rigsbee, 252 N.C. 200, 
113 S.E.2d 323 (1960). These cases appear 
to make a seal valueless against an indorser 
or surety as far as an extended period of 
limitations is concerned. 


§ 25-3-114. Date, antedating, postdating.—(1) The negotiability of an 
instrument is not affected by the fact that it is undated, antedated or postdated. 

(2) Where an instrument is antedated or postdated the time when it is payable 
is determined by the stated date if the instrument is payable on demand or at a 


fixed period after date. 


(3) Where the instrument or any signature thereon is dated, the date is pre- 
sumed to be correct. (1899, c. 733,-ss. 6, 11, 12, 17; Rev., ss. 1952, 2155, 2161, 
2162, 2341; C. S., ss. 2987, 2992, 2993, 2998 ; 1965, c. 700, s. 1.) 
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Prior uniform statutory provision: Sec- 
tions 6(1), 11, 12 and 17(3), Uniform Ne- 
gotiable Instruments Law. 

Changes: Reworded; new _ provision; 
parts of original Section 12 omitted. 

Purposes of changes and new matter: 
The rewording is intended to remove un- 
certainties arising under the original sec- 
tions. 

1. The reference to an “illegal or fraud- 
ulent purpose” in the original Section 12 
is omitted as inaccurate and misleading. 
Any fraud or illegality connected with the 
date of an instrument does not affect its 
negotiability, but is merely a defense un- 
der Sections 3—306 and 3—307 to the 
same extent as any other fraud or ille- 
gality. The provision in the same section 
as to acquisition of title upon delivery is 
also omitted, as obvious and unnecessary. 

2. Subsection (2) is new. An undated 
instrument payable “thirty days after date” 
is uncertain as to time of payment, and 
does not fall within Section 3—109(1) (a) 
on definite time. It is, however, an in- 
complete instrument, and the date may be 
inserted as provided in the section dealing 


COMMENT 


with such instruments (Section 3—115). 
When the instrument has been dated, this 
subsection follows decisions under the 
original Act in providing that the time of 
payment is to be determined from the 
stated date, even though the instrument 
is antedated or postdated. An antedated 
instrument may thus be due before it is 
issued. As to the liability of indorsers in 
such a case, see Section 3—501(4), on 
indorsement after maturity. 

3. Subsection (3) extends the original 
Section 11 to any signature on an instru- 
ment. As to the meaning of “presumed,” 
see section 1—201. 


Cross references: 

Point 1: Sections 3--306 and 3—307. 

Point 2: Sections 3—109(1) (a), 3—115 
and 3—501(4). 

Point 3: Section 1—201. 


Definitional cross references: 
“Instrument”. Section 3—102. 
“Tssue”. Section 3—102. 

“On demand”. Section 3—108. 
“Presumed”. Section 1—201. 

“Signature”. Section 3—401. 


§ 25-3-115. Incomplete instruments.—(1) When a paper whose contents 


at the time of signing show that it is intended to become an instrument is signed 
while still incomplete in any necessary respect it cannot be enforced until com- 
pleted, but when it is completed in accordance with authority given it is effective as 
completed. 

(2) If the completion is unauthorized the rules as to material alteration apply 
(§ 25-3-407), even though the paper was not delivered by the maker or drawer ; but 
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the burden of establishing that any completion is unauthorized is on the party so 


asserting. 


2996 ; 1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 13, 14 and 15, Uniform Negotiable 
Instruments Law. 

Changes: Condensed and_ reworded; 
original Section 13 and parts of Section 14 
omitted; rule of Section 15 reversed. 

Purposes of changes: 

1. The original sections were lengthy 
and confusing. Section 13 is eliminated 
because it has suggested some uncertain 
distinction between undated instruments 
and those incomplete in other respects, 
and has carried the inference that only a 
holder may fill in the date. An instrument 
lacking in an essential date is merely one 
kind of incomplete instrument, to be 
treated like any other. The third sentence 
of Section 14, providing that the instru- 
ment must be filled up strictly in accord- 
ance with the authority given and within 
a reasonable time, is eliminated as en- 
tirely superfluous, since any authority 
must always be exercised in accordance 
with its limitations, and expires within a 
reasonable time unless a time limit is 
fixed. 


2. The language “signed while still in- 
complete in any necessary respect” in sub- 
section (1) is substituted for ‘wanting in 
any material particular” in the original 
Section 14, in order to make it entirely 
clear that a complete writing which lacks 
an essential element of an instrument and 
contains no blanks or spaces or anything 
else to indicate that what is missing is to 
be supplied, does not fall within the sec- 
tion. “Necessary” means necessary to a 
complete instrument. It will always include 
the promise or order, the designation of 
the payee, and the amount payable. It 
may include the time of payment where 
a blank is left for that time to be filled in; 
but where it is clear that no time is in- 
tended to be stated the instrument is 
complete, and is payable on demand un- 
der Section 3—108. It does not include 
the date of issue, which under Section 
3—114(1) is not essential, unless the in- 
strument is made payable at a fixed period 
after that date. 

3. This section omits the second sen- 
tence of the original Section 14, providing 
that “a signature on a blank paper de- 
livered by the person making the signa- 
ture in order that the paper may be 
converted into a negotiable instrument 
operates as a prima facie authority to fill 
it up as such for any amount.” This had 


utility only in connection with the ancient 
practice of signing blank paper to be filled 
in later as an acceptance, at a time when 
communications were slow and difficult. 
The practice has been obsolete for nearly 
a century. It affords obvious opportunity 
for fraud, and should not be encouraged 
by express sanction in the statute. The 
omission is not intended, however, to 
mean that any person may not be author- 
ized to write in an instrument over a 
Signature either before or after delivery. 
4. Subsection (2) states the rule gen- 
erally recognized by the courts, that any 
unauthorized completion is an alteration 
of the instrument which stands on the 
same footing as any other alteration. 
Reference is therefore made to Section 
3—407 where the effect of alteration is 
stated. Subsection (3) of that section pro- 
vides that a subsequent holder in aue 
course may in all cases enforce the instru- 
ment as completed, and replaces the final 
sentence of the original Section 14. 


5. The language “even though the paper 
was not delivered” reverses the rule of 
the original Section 15, which provides 
that where an incomplete instrument has 
not been delivered it will not, if completed, 
be a valid contract in the hands of any 
holder as against any person whose signa- 
ture was placed thereon before delivery. 
Since under this Article (Sections 3—305 
and 3—407) neither non-delivery nor un- 
authorized completion is a defense against 
a holder in due course, it has always been 
illogical that the two together should in- 
validate the instrument in his hands. A 
holder in due course sees and takes the 
same paper, whether it was complete when 
stolen or completed afterward by the thief, 
and in each case he relies in good faith 
on the maker’s signature. The loss should 
fall upon the party whose conduct in sign- 
ing blank paper has made the fraud pos- 
sible, rather than upon the _ innocent 
purchaser. The result is consistent with 
the theory of decisions holding the drawer 
of a check stolen and afterwards filled in 
to be estopped from setting up the non- 
delivery against an innocent party. 

A similar provision protecting a depos- 
itary bank which pays an item in good 
faith is contained in Section 4—401. The 
policy of that section should apply in fa- 
vor of drawees other than banks. 


6. The language on burden of establish- 
ing unauthorized completion is substituted 


240 


§ 25-3-116 


for the “prima facie authority” of the 
original Section 14. It follows the generally 
accepted rule that the full burden of proof 
by a preponderance of the evidence is up- 
on the party attacking the completed in- 
strument. “Burden of establishing” is 
defined in Section 1—-201. 

Cross references: 

Point 2: Sections 3—108 and 3—114(1). 

Point 4: Section 3—407. 
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Point 5: Sections 3—305(2), 3—407(3) 
and 4—401. 

Point 6: Section 1—201. 

Definitional cross references: 

“Alteration”. Section 3—407. 

“Burden of establishing’ Section 1—201. 

“Delivery”. Section 1—201. 

“Instrument”. Section 3—102. 

“Party”. Section 1—201. 

“Signed”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section makes some changes in 
prior law. 

One change is a reversal of the rule of 
NIL 15 (former GS 25-21) which provided 
that an incomplete undelivered instrument 
could not be enforced even by an HDC. 
Under GS 25-3-115 (2) an HDC can en- 
force an instrument even though there has 
been no technical delivery by the maker or 
drawer. 

Basically, the problem of unauthorized 
completions (whether of delivered or un- 


delivered paper) is covered by GS 25-3-407 
on material alteration. 

Case: Phillips v. Hensley, 175 N.C. 23, 
94 S.E. 673 (1918), held that an instru- 
ment may be enforced as completed when 
a maker issues a note blank as to amount 
and trusts another to complete it and the 
other completes it for an amount in excess 
of the amount authorized. Under the UCC 
this unauthorized completion case would be 
covered by GS 25-3-407 on material alter- 
ation. 


§ 25-3-116. Instruments payable to two or more persons.—An 
instrument payable to the order of two or more persons 

(a) if in the alternative is payable to any one of them and may be negotiated, 
discharged or enforced by any of them who has possession of it ; 


(b) if not in the alternative is payable to all of them and may be negotiated, dis- 
charged or enforced only by all of them. (1899, c. 733, s. 41; Rev., s. 2190; C. S., 


SaoUZZ 581 909,007 0U; S012) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 41, Uniform Negotiable Instruments 
Law. 

Changes: Revised in wording and sub- 
stance. 

Purposes of changes: The changes are 
intended to make clear the distinction be- 
tween an instrument payable to “A or B” 
and one payable to “A and B.” The first 
names either A or B as payee, so that 
either of them who is in possession be- 
comes a holder as that term is defined in 
Section 1—201 and may negotiate, enforce 
or discharge the instrument. The second is 
payable only to A and B together, and as 
provided in the original section both must 
indorse in order to negotiate the instru- 


ment, although one may of course be 
authorized to sign for the other Likewise 
both must join in any action to enforce 
the instrument, and the rights of one are 
not discharged without his consent by the 
act of the other. 

If the instrument is payable to “A 
and/or B,” it is payable in the alternative 
to A, or to B, or to A and B together, 
and it may be negotiated, enforced or 
discharged accordingly. 

Cross reference: 

Section 1—201. 

Definitional cross references: 

“Instrument”. Section 3—102. 

“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


The Official Comments adequately de- 
scribe the purpose of this section. No real 
change in substance is made. 

The rules of Virginia-Carolina Joint Stock 
Land Bank v. First & Citizens Nat’! Bank, 
197 N.C. 526, 150 S.E. 34 (1929), and Daw- 
son v. National Bank of Greenville, 197 N.C. 
499, 150 S.E. 38 (1929), are not changed 
by this section. Both of these cases held 


1D N.C.—16 


that one of two or more payees may not 
alone properly collect from a drawee bank 
in the absence of authority of the one to 
act for the others; and a drawee bank that 
pays only one payee is liable for the 
wrongful payment either (1) to the 
drawer (Virginia-Carolina case) or (2) 
to the other payees (Dawson case) if the 
bank has accepted or certified the check. 
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GS 25-47 (NIL 41) contained a special 
reference to partners as being able to sign 
on behalf of all partners. However, GS 
25-3-116 is silent on the matter of who is 
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authorized to sign for another. Thus, 
whether there was an authorization must 
be determined by reference to other law 
(agency, partnership, etc.). 


§ 25-3-117. Instruments payable with words of description.—An in- 
strument made payable to a named person with the addition of words describing 


him 


(a) as agent or officer of a specified person is payable to his principal but the 
agent or officer may act as if he were the holder ; 

(b) as any other fiduciary for a specified person or purpose is payable to the 
payee and may be negotiated, discharged or enforced by him; 

(c) in any other manner is payable to the payee unconditionally and the addi- 
tional words are without effect on subsequent parties. (1899, c. 733, s. 42; Rev., s. 


ZAedE Gr S.; 5; SUZS.NOGoy C0 mas Le) 


OFFICIAL COMMENT 


Prior uniform statutory provision. Sec- 
tion 42, Uniform Negotiable Instruments 
Law. 

Changes: Revised and extended. 


Purposes of changes: 

1. Subsection (a) extends the policy of 
the original Section 42, which covered 
only cashiers and fiscal officers of banks 
and corporations, to any case where a 
Payee is named with words describing him 
as agent or officer of another named per- 
son. The intent is to include all such de- 
scriptions as “John Doe, Treasurer of 
Town of Framingham,” “John Doe, Presi- 
dent Home Telephone Co.,” “John Doe, 
Secretary of City Club,’ or “John Doe, 
agent of Richard Roe.” In all such cases it 
is commercial understanding that the de- 
scription is not added for mere identifica- 
tion but for the purpose of making the 
instrument payable to the principal, and 
that the agent or officer is named as payee 
only for convenience in enabling him to 
cash the check. 

2. Subsection (b) covers such descrip- 
tions as “John Doe, Trustee of Smithers 
Trust,” “John Doe, Administrator of the 
Estate of Richard Roe,” or “John Loe, 
Executor under Will of Richard Roe.” In 
such cases the instrument is payable to 
the individual named, and he may nego- 
tiate it, enforce it or discharge it, but he 
remains subject to any liability for breach 
of his obligation as a fiduciary. Any sub- 
sequent holder of the instrument is put 


on notice of the fiduciary position, and 
under the section on notice to purchaser 
(Section 3—304) is not a holder in due 
course if he takes with notice that John 
Doe has negotiated the instrument in pay- 
ment of or as security for his own debt 
or in any transaction for his own benefit, 
or otherwise in breach of duty. 

3. Any other words of description, such 
as “John Doe, 1121 Main Street,” “John 
Doe, Attorney” or “Jane Doe, unremar- 
ried widow,” are to be treated as mere 
identification, and not in any respect as 
a condition of payment. The same is true 
of any description of the payee as “Treas- 
lifel weet Lesident..aen Ac enteen sr usteers 
“Executor,” or “Administrator,” which 
does not name the principal or beneficiary. 
In all such cases the person named may 
negotiate, enforce or discharge the instru- 
ment if he is otherwise identified, even 
though he does not meet the description. 
Any subsequent party dealing with the in- 
strument may disregard the description and 
treat the paper as payable unconditionally 
to the individual, and is fully protected in 
the absence of independent notice of other 
facts sufficient to affect his position. 

Cross reference: 

Point 2: Section 3—304(2). 

Definitional cross references: 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“Party”. Section 1—201. 

“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


The Official Comments adequately de- 
scribe the purpose of this section, and 
there have been no North Carolina deci- 
sions under the prior law, GS 25-48. 

Subsections (a) and (b) would permit an 
agent or fiduciary to enforce an instrument 
in his own name, and this may be in con- 
flict with the North Carolina Real Party 


4 


in Interest Statute. See North Carolina 
Comment to GS 25-3-301 for discussion of 
which statute should control a suit by 
nonowners. 

Subsections (b) and (c) use the term 
“payee” in describing the rights of parties 
named in an instrument together with 
words of description. The term “payee” is 


2 


§ 25-3-118 


not specifically defined in either the NIL 
or the UCC; however, it is traditionally 
used to mean only the person to whom the 
instrument is originally payable. This 
technical meaning is obviously continued 
in the UCC. See GS 25-3-302 (2). There- 
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fore, in a technical sense the application 
of subsections (b) and (c) is limited to 
“payee” even though it is probable that the 
same rules should apply to any named 
holder, whether he be the “payee” or “in- 
dorsee.” 


§ 25-3-118. Ambiguous terms and rules of construction.—The follow- 
ing rules apply to every instrument : 

(a) Where there is doubt whether the instrument is a draft or a note the holder 
may treat it as either. A draft drawn on the drawer is effective as a note. 

(b) Handwritten terms control typewritten and printed terms, and typewritten 
control printed. 

(c) Words control figures except that if the words are ambiguous figures con- 
trol. 

(d) Unless otherwise specified a provision for interest means interest at the 
judgment rate at the place of payment from the date of the instrument, or if it is 
undated from the date of issue. 

(e) Unless the instrument otherwise specifies two or more persons who sign as 
maker, acceptor or drawer or indorser and as a part of the same transaction are 
jointly and severally liable even though the instrument contains such words as “I 
promise to pay.” 

(f) Unless otherwise specified consent to extension authorizes a single extension 
for not longer than the original period. A consent to extension, expressed in the 
instrument, is binding on secondary parties and accommodation makers. A holder 
may not exercise his option to extend an instrument over the objection of a maker 


or acceptor or other party who in accordance with § 25-3-604 tenders full payment 


when the instrument is due. 
C. S., ss. 2998, 3049 ; 1965, c. 700, s. 1.) 


Note without Interest—A note given 
for a specified amount “without interest” 
will be construed to bear interest after 


C1829 etry 33issud/, 683 Rev. ssxnk952,72217,.2341.; 


maturity. Dowd v. North Carolina R.R., 
70 N.C. 468 (1874). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 17 and 68, Uniform Negotiable In- 
struments Law. 

Changes: Reworded; new provisions; 
original subsections (3) and (6) ot Sec- 
tion 17 omitted. The origina! Section 17 
(3) is covered, so far as the question can 
arise, by Sections 3—109(1) (a) and 3— 
114 of this Article. The original Section 
17(6) is now covered by Section 3—402. 

Purposes of changes and new matter: 

1. The purpose of this section is to pro- 
tect holders and to encourage the free cir- 
culation of negotiable paper by stating 
rules of law which will preclude a resort 
to parol evidence for any purpose except 
reformation of the instrument. Except as 
to such reformation, these rules cannot be 
varied by any proof that any party in- 
tended the contrary. 

2. Subsection (a): The language of the 
original Section 17(5) is changed to make 
it clear that the provision is not limited 
to ambiguities of phrasirg, but extends to 
any case where the form of the instrument 
leaves its character as a draft or a note in 
doubt. 


3. Subsection (b): The original Section 
17(4) is revised to cover typewriting be- 
cause of its frequent use in instruments, 
particularly in promissory notes. 

4. Subsection (c): The rewording of the 
original Section 17(1) is intended to make 
it clear that figures contro] only where the 
words are ambiguous and the figures are 
not. 

5. Subsection (d): The revision of the 
original Section 17(2) is intended to make 
it clear that where the instrument provides 
for payment “with interest” without spec- 
ifying the rate, the judgment rate of in- 
terest of the place of payment is to be 
taken as intended. 

6. Subsection (e): This subsection com- 
bines and revises the original Section 17(7) 
and the last sentence of the original Sec- 
tion 68. The rule applies to any two or 
more persons who sign in the same capac- 
ity, whether as makers, drawers, acceptors 
or indorsers. It applies only where such 
parties sign as a part of the same trans- 
action; successive indorsers are, of course, 
liable severally but not jointly. 

7. Subsection (f): This provision is new. 
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It has reference to such clauses as “The 
makers and indorsers of this note consent 
that it may be extended without notice to 
them.” Such terms usually are inserted to 
obtain the consent of the indorsers and 
any accommodation maker to extension 
which might otherwise discharge them 
under Section 3—606 dealing with impair- 
ment of recourse or collateral. An exten- 
sion in accord with these terms binds 
secondary parties. The holder may not 
force an extension on a marker or acceptor 
who makes due tender; the holder is not 
free to refuse payment and keep interest 
running on a good note or other instru- 
ment by extending it over the objection 
of a maker or acceptor or other party who 
in accordance with Section 3—604 tenders 
full payment when the instrument is due. 
Where consent to extension has been 
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given, the subsection provides that unless 
otherwise specified the consent is to be 
construed as authorizing only one exten- 
sion for not longer than the original period 
of the note. 

Cross references: 

Sections 3—109, 
3—606. 

Point 7: Sections 3—604 and 3—606. 

Definitional cross refeiences: 

“Draft” Section 3—104. 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“Issue”. Section 3—102. 

“Note”. Section 3—104. 

“Person”. Section 1—201. 

“Promise”. Section 3—102. 

“Signed”. Section 1—201. 

“Term”. Section 1—201. 


3—114, 3—402 and 


NORTH CAROLINA COMMENT 


The Official Comments adequately ex- 
plain this section, and there are no North 
Carolina cases on subsections (a), (b) and 
(eo) 

Subsection (d): This subsection on am- 
biguous terms regarding interest must be 
read in conjunction with GS 25-3-122 (4) 
on interest. See North Carolina Comment 
to GS 25-3-122 (4). 

Subsection (e): This clarifying section 
is not intended to affect the rules govern- 
ing: 

(1) Contribution between parties jointly 
and severally liable. 

(2) The order of liability of parties 


signing in different capacities or at differ- 
ent times. See North Carolina Comment to 
GS 25-3-414 (contract of indorser; order 
of liability). 

Subsection (f): The most important 
part of this subsection deals with the ef- 
fect on indorsers and accommodation ma- 
kers of their consent to an extension of 
time. Under this new provision a holder 
may not exercise his option to extend an 
instrument over the objection of a party 
who in accordance with GS 25-3-604 tend- 
ers full payment when the instrument is 
due. 


§ 25-3-119. Other writings affecting instrument.—(1) As between the 
obligor and his immediate obligee or any transferee the terms of an instrument may 
be modified or affected by any other written agreement executed as a part of the 
same transaction, except that a holder in due course is not affected by any limita- 
tion of his rights arising out of the separate written agreement if he had no notice 
of the limitation when he took the instrument. 

(2) A separate agreement does not affect the negotiability of an instrument. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: This section is new. It is in- 
tended to resolve conflicts as to the effect 
of a separate writing upon a negotiable 
instrument. 

1. This Article does not attempt to state 
general rules as to when an instrument 
may be varied or affected by parol evi- 
dence, except to the extent indicated by 
the comment to the preceding section. 
This section is limited to the effect of a 
separate written agreement executed as a 
part of the same transaction. The sepa- 
rate writing is most commonly an agree- 
ment creating or providing for a security 


interest such as a mortgage, chattel mort- 
gage, conditional sale or pledge. It may, 
however, be any type of contract, includ- 
ing an agreement that upon certain condi- 
tions the instrument shall be discharged 
or is not to be paid, or even an agreement 
that it is a sham and not to be enforced 
at all. Nothing in this section is intended 
to validate any such agreement which is 
fraudulent or void as against public policy, 
as in the case of a note given to deceive 
a bank examiner. 

2. Other parties, such as an accommoda- 
tion indorser, are not affected by the sepa- 
rate writing unless they were also parties 
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to it as a part of the transaction by which 
they became bound on the instrument. 

3. The section applies to negotiable in- 
struments the ordinary rule that writings 
executed as a part of the same transaction 
are to be read together as a single agree- 
ment. As between the immediate parties 
a negotiable instrument is merely a con- 
tract, and is no exception to the principle 
that the courts will look to the entire 
contract in writing. Accordingly a note 
may be affected by an acceleration clause, 
a clause providing for discharge under cer- 
tain conditions, or any other relevant term 
in the separate writing. ‘May be modified 
or affected” does not mean that the sepa- 
rate agreement must necessarily be given 
effect. There is still room for construction 
of the writing as not intended to affect the 
instrument at all, or as intended to affect 
it only for a limited purpose such as fore- 
closure or other realization of collateral. If 
there is outright contradiction between the 
two, as where the note is for $1,000 but the 
accompanying mortgage recites that it is 
for $2,000, the note may be held to stand 
on its own feet and not to be affected by 
the contradiction. 

4. Under this Article a purchaser of the 
instrument may become a holder in due 
course although he takes it with knowl- 
edge that it was accompanied by a sepa- 
rate agreement, if he has no notice of any 
defense or claim arising from the terms 
of the agreement. If any limitation in the 
separate writing in itself amounts to a de- 
fense or claim, as in the case of an agree- 
ment that the note is a sham and cannot 
be enforced, a purchaser with notice of it 
cannot be a holder in due course. The sec- 
tion also covers limitations which do not 
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in themselves give notice of any present 
defense or claim, such as conditions provid- 
ing that under certain conditions the note 
shall be extended for one year. A purchaser 
with notice of such limitations may be a 
holder in due course, but he takes the in- 
strument subject to the limitation. If he 
is without such notice, he is not affected 
by such a limiting clause in the separate 
writing. 

5. Subsection (2) rejects decisions which 
have carried the rule that contemporaneous 
writings must be read together to the 
length of holding that a clause in a mort- 
gage affecting a note destroyed the nego- 
tiability of the note. The negotiability of 
an instrument is always to be determined 
by what appears on the face of the instru- 
ment alone, and if it is negotiable in itself 
a purchaser without notice of a separate 
writing is in no way affected by it. If the 
instrument itself states that it is subject 
to or governed by any other agreement, 
it is not negotiable under this Article; but 
if it merely refers to a separate agreement 
or states that it arises out of such an agree- 
ment, it is negotiable. 


Cross references: 

Point 1: Section 3—119. 

Point 4: Section 3—304(4) (b). 

Point 5: Section 3—105(2) (a) and (1) 
(c). 

Definitional cross references: 

“Agreement”. Section 1—201. 

“Holder in due course”. Section 3—302. 

“Instrument”. Section 3—102. 

“Notice”. Section 1—201. 

“Rights”. Section 1—201. 

“Term”. Section 1—201. 

“Written” and “writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section permits collateral written 
agreements to modify the terms of a 
negotiable instrument. The section does not 
purport to cover what parol evidence may 
be introduced to modify the instrument. 
This approach probably does not affect 
Aden v. Doub, 146 N.C. 10, 59 S.E. 162 
(1907), which held that a collateral agree- 
ment could be used to show that a note 
was given on a condition. 

Hopefully, the odd rule of Brown v. 
Osteen, 197 N.C. 305, 148 S.E. 434 (1929), 
may be changed by this section. The 
Brown case held that notes containing no 
acceleration clause could not be recovered 
on before their stated maturity even though 
a contemporaneous mortgage securing the 
notes clearly stated: “A failure to pay any 


part of the interest, or any note or any 
part thereof, when due, shall mature all 
the indebtedness secured by the mortgage.” 

Compare Meadows Co. v. Bryan, 195 
N.C. 398, 142 S.E. 487 (1928), on begin- 
ning of period of limitations. 

As noted in Official Comment 3, if the 
provision of the collateral agreement re- 
lates only to acceleration for time of sale 
of security and does not state that the 
basic obligation in the notes is accelerated, 
then the only acceleration will be of the 
sale of security. In the Brown case, how- 
ever, the contemporaneous agreement in 
the mortgage also clearly covered accelera- 
tion of the notes; and the agreement could 
be given effect under this new section. 
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§ 25-3-120. Instruments ‘“‘payable through” bank. — An instrument 
which states that it is “payable through” a bank or the like designates that bank as 
a collecting bank to make presentment but does not of itself authorize the bank to 
pay the instrument. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: Insurance, dividend or payroll 
checks, and occasionally other types of 
instruments, are sometimes made payable 
“through” a particular bank. This section 
states the commercial understanding as to 
the effect of such language. The bank is 
not named as drawee, and it is not ordered 
or even authorized to pay the instrument 
out of the drawer’s account or any other 
funds of the drawer in its hands. Neither 


is it required to take the instrument for 
collection in the absence of special agree- 
ment to that effect. It is merely desig- 
nated as a collecting bank through which 
presentment is properly made to the 
drawee. 


Definitional cross references: 
“Bank”. Section 1—201. 
“Collecting bank”. Section 4—105. 
“Instrument”. Section 3—102. 
“Presentment”. Section 3—504. 


NORTH CAROLINA COMMENT 


The Official Comment adequately de- 
scribes the purpose of this new section, and 


there are no known prior North Carolina 
statutes or cases on the matter. 


§ 25-3-121. Instruments payable at bank.—A note or acceptance which 
states that it is payable at a bank is not of itself an order or authorization to the 


bank to pay it. 
S. 


Editor’s Note.—This section adopts the 
“Southern-Western” 


alternative discussed 


(1899;ic#733} S.nd/ieRevigisec2a7e CNS cist S000 lOOS note On. 


in the Official and North Carolina Com- 
ments to this section. 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 87, Uniform Negotiable Instruments 
Law. 

Changes: Alternative sections offered. 

Purposes of changes: The original Sec- 
tion 87 has been amended so extensively 
that no uniformity has been achieved; and 
in many parts of the country it has been 
consistently disregarded in practice. 

The original section represents the com- 
mercial and banking practice of New York 
and the surrounding states, according to 
which a note or acceptance made payable 
at a bank is treated as the equivalent of a 
draft drawn on the bank. The bank is not 
only authorized but ordered to make pay- 
ment out of the account of the maker or 
acceptor when the instrument falls due, 
and it is expected to do so without con- 
sulting him. In the western and southern 
states a contrary understanding prevails. 
The note or acceptance payable at a bank 
is treated as merely designating a place 
of payment, as if the instrument were made 
payable at the office of an attorney. The 
bank’s only function is to notify the maker 
or acceptor that the instrument has been 
presented and to ask for his instructions; 
and in the absence of specific instructions 


it is not regarded as required or even au- 
thorized to pay. Notwithstanding the origi- 
na] section western and southern banks 
have consistently followed the practice of 
asking for instructions and treating a 
direction not to pay as a revocation, equiv- 
alent to a direction to stop payment. 

Both practices are well established, and 
the division is along yeographical lines. A 
change in either practice might lead to un- 
desirable consequences for holders, banks 
or depositors. The instruments involved 
are chiefly promissory notes, which infre- 
quently cross state lines. There is no great 
need for uniformity. This section therefore 
offers alternative provisions, the first of 
which states the New York commercial 
understanding, and the second that of the 
south and west. 

Cross reference: 

Section 3—502. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Account”. Section 4—104. 

“Bank”. Section 1—201. 

“Draft”. Section 3—104. 

“Instrument”. Section 3—102. 

“Note”. Section 3—104. 

“Order”. Section 3—102. 
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NORTH CAROLINA COMMENT 


GS 25-94 (NIL 87) stated that an in- 
strument “payable at a bank is equivalent 
to an order to the bank to pay the same 
for the account of the principal debtor 
thereon.” There were two views in the 
United States as to the meaning of this 
section: 

(1) The “Northeastern” view construed 
the section as written and treated the bank 
as under an order to pay even though the 
instrument is a mere note (payable at the 
maker’s bank). 

(2) The “Southern-Western” view con- 
strued NIL 87 to mean that the bank’s 
only function is to notify the maker or 
acceptor that the instrument has been 
presented and to ask for his instructions. 

The North Carolina view was not cer- 
tain. There was, however, some strong 
dictum to the effect that a note payable 
at a bank should be treated as an order to 
pay (as was stated in GS 25-94). See Dry 
v. Reynolds, 205 N.C. 571, 172 S.E. 351 
(1934); Peasley-Gaulbert Co. v. Dixon, 172 
N.C. 411, 90 S.E. 421 (1916); Branch 
Banking & Trust Co. v. Bank of Washing- 
ton, 255 N.C. 205, 120 S.E.2d 830 (1961). 
However, there appears to be no case that 
had squarely decided the issue. 

It is believed that many bankers in North 
Carolina do not consider a note or draft 
that is merely payable at a bank as being 
the equivalent of an order to the bank to 
pay in the absence of separate agreement 
(actual or implied). In any event, the way 
is open for North Carolina to take a firm 
position on the matter. 

The UCC presents a choice of two al- 
ternatives: 

(1) Alternative “A” adopts the “North- 
eastern view” that the instrument is an 
order. 


(2) Alternative “B” adopts the “South- 
ern-Western view” that the instrument is 
not per se an order or an authorization. 

Virginia has proposed and adopted yet 
a third alternative which reads: “A note 
or acceptance which states that it is pay- 
able at a bank is not of itself an order to 
the bank to pay it, but the bank may con- 
sider it an authorization to pay.” 

The reasons for adopting Alternative 
*sBvisare: 

(1) The majority of other states have 
adopted this view. 

(2) Instruments that are merely payable 
at a bank are better governed by specific 
instructions to the bank on particular items 
Or on items of a particular class. For 
example, the average individual who picks 
up a blank note form from a bank with 
the printed statement “Payable at X Bank” 
probably does not believe that such note 
payable to another individual is the equiva- 
lent of an order to the named bank to pay 
the instrument when it comes due. How- 
ever, he can instruct that a specific item 
be paid. 

Also, for example, if the individual or 
company that uses such blank forms does 
wish to have the instruments paid by his 
bank as a matter of course, he can so in- 
struct the bank. 

For instruments for which there is no 
standing instruction, the bank can contact 
its customer for instructions as to whether 
a specific item is to be paid from funds of 
the customer. 

In the absence of specific or implied in- 
structions to the bank to pay, the instru- 
ment should not be paid from funds of the 
maker or acceptor merely because the in- 
strument is payable at the bank. 


§ 25-3-122. Accrual of cause of action; interest.—(1) A cause of ac- 


tion against a maker or an acceptor accrues 


(a) in the case of a time instrument on the day after maturity ; 
(b) in the case of a demand instrument upon its date or, if no date is stated, on 


the date of issue. 


(2) A cause of action against the obligor of a demand or time certificate of 
deposit accrues upon demand, but demand on a time certificate may not be made 


until on or after the date of maturity. 


(3) A cause of action against a drawer of a draft or an indorser of any instru- 
ment accrues upon demand following dishonor of the instrument. Notice of dishon- 


or is a demand. 


(4) Unless an instrument provides otherwise, interest runs at the rate provided 


by law for a judgment 


(a) in the case of a maker, acceptor or other primary obligor of a demand in- 


strument, from the date of demand ; 


(b) in all other cases from the date of accrual of the cause of action. 


700, s. 1.) 


(1965, c. 
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OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purpose: 

1. This section is new. It follows the 
generally accepted rule that action may be 
brought on a demand note immediately 
upon issue, without demand, since pre- 
sentment is not required to charge the 
maker under the original Act or under 
this Article. An exception is made in the 
case of certificates of deposit for the rea- 
son that banking custom and expectation 
is that demand will be made before any 
liability is incurred by the bank, and the 
additional reason that such certificates are 
issued with the understanding that they 
will be held for a considerable length of 
time, which in many instances exceeds the 
period of the statute of limitations. As to 
makers and acceptors of time instruments 
generally, the cause of action accrues on 
the day after maturity. As to drawers of 
drafts (including checks) and all indorsers, 
the cause of action accrues, in conformity 
with their underlying contract on the in- 
strument (Sections 3—413 and 3—414), 
only upon demand made, typically in the 
form of a notice of dishonor, after the in- 
strument has been presented to and dis- 
honored by the person designated on the 
instrument to pay it. 

2. Closely related to the accrual of a 
cause of action is the question of when 
interest begins to run where the instrument 
is blank on the point. A term in the instru- 
ment providing tor interest controls. (See 
Section 3—118(d) for the construction of 
a term which provides for interest but does 
not specify the rate or the time from which 
it runs.) Iu the absence of such a term and 


except in the case of a maker, acceptor or 
other primary obligor of a demand instru- 
ment subsection (4) states the rule that 
interest at the judgment rate runs from the 
date the cause of action accrues. In the 
case of a primary obligor of a demand in- 
strument, interest runs from the date of 
demand although the cause of action (sub- 
section (1) (a)) accrues on the stated date 
of the instrument or on issue. There has 
been a conflict in the decisions as to when 
“legal” interest begins to run on a demand 
note. Some courts have taken the view that, 
since the note is due when issued without 
demand, it should follow that interest runs 
from the same date. On the other hand it 
is clear that there is no default until after 
demand by the holder and thus no reason 
for the imposition of the penalty on the 
maker. Subsection (4), therefore, adopts 
the position of the majority of the courts 
that on a demand note interest runs only 
from demand. This same rule is applied 
to acceptors and other primary obligors 
on a demand instrument. 

Cross references: 

Point 1: Sections 3—501, 3—413 and 
3—414. 

Point 2: Section 3—118(d). 

Definitional cross references: 

“Action”. Section 1—201. 

“Certificate of deposit”. Section 3—102. 

“Dishonor”. Section 3—507. 

“Draft”. Section 3—104. 

“Instrument”. Section 3—102. 

“Note”. Section 3—104. 

“Notice of dishonor”. Section 3—508. 

“On demand”. Section 3—108. 


NORTH CAROLINA COMMENT 


Subsections (1), (2) and (3), phrased in 
terms of “accrual,” are intended to state 
the time at which the period of limitations 
begins to run in favor of various parties. 
The rules of subsections (1) (maker and 
acceptor) and (2) (obligor of a certificate 
of deposit) are reasonable. But, see sub- 
section (3) below. 

Subsection (3): The rule of this sub- 
section may cause some unintended results. 
It states that: “A cause of action against 
a drawer of a draft or an indorser of any 
instrument accrues upon demand following 
dishonor of the instrument. Notice of dis- 
honor is a demand.” (Emphasis added.) 

A possible unintended result of this 
language is seen by reference to other sec- 
tions: 

(1) GS 25-3-501 states that timely 
presentment and notice of dishonor are nec- 


essary to charge secondary parties unless 
presentment and notice of dishonor are 
excused under GS 25-3-511. 

(2) GS 25-3-503 (e) states that in order 
to charge a secondary party presentment 
for acceptance or payment must be made 
“within a reasonable time after such party 
becomes liable” on the instrument. 

(3) GS 25-3-502 discharges any indorser 
when notice of dishonor is delayed without 
excuse. 

By applying the above general rules and 
by disregarding the “excused” provisions 
of GS 25-3-511, a secondary party, after 
the maturity of an instrument, would 
either: 

(a) Be relieved from liability due to the 
delay of the holder in making presentment 
and notice of dishonor; or 

(b) if these conditions precedent to secon- 
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dary liability had been met, the period of 
limitations would have begun to run in favor 
of the secondary party under GS 25-3-112 
(3) from the “demand” on him. A problem 
arises, however, when GS 25-3-511 comes 
into play. 

(4) GS 25-3-511 (2) (a). This section 
excuses timely presentment and notice of 
dishonor when such have been expressly 
waived. Typically, printed drafts and notes 
contain such waiver so as to hold secon- 
dary parties liable even though a timely 
presentment and notice of dishonor are 
not given. Thus, a holder can legally con- 
tinue the liability of a secondary party for 
a long period of time after dishonor of the 
instrument but before he gives notice of 
this dishonor. 

It is suggested that the continued liabil- 
ity of a secondary party who has waived 
timely presentment and notice of dishonor 
should not exceed the period of limitations 
of three years from the time the instrument 
is due to be paid or accepted. However, 
subsection (3) now states that “a cause of 
action against a drawer of a draft or an 
indorser of any instrument accrues upon 
demand following dishonor.” Thus, it ap- 
pears that a holder has within his power 
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the determination of when the period of 
limitations will begin in favor of a secon- 
dary party who has waived timely present- 
ment and notice of dishonor. 

Note: It is possible that GS 25-3-507 
(2) on a holder’s “immediate right of re- 
course against the drawers and indorsers” 
upon dishonor could be construed to mean 
that the statute of limitations provisions 
of GS 25-3-122 (3) will begin even before 
a “demand following dishonor.” However, 
the Official Comments do not mention this 
possibility. 

Subsection (4): This new section on 
interest must be read in conjunction with 
GS 25-3-118 (d) in order to get a full 
coverage on the rules of interest on a ne- 
gotiable instrument: 

(a) GS 25-3-118 (d) is a construction 
section regarding an instrument which 
provides for interest, but states no rate 
or time. 

(b) GS 25-3-122 (4) is a procedural sec- 
tion regarding interest on non-interest- 
bearing obligations. It affirms the rule of 
Dowd v. North Carolina R.R., 70 N.C. 468 
(1874), holding that a “non-interest’ note 
will bear interest after maturity. 


BAR 2. 
TRANSFER AND NEGOTIATION. 


§ 25-3-201. Transfer; right to indorsement.—(1) Transfer of an instru- 
ment vests in the transferee such rights as the transferor has therein, except that a 
transferee who has himself been a party to any fraud or illegality affecting the in- 
strument or who as a prior holder had notice of a defense or claim against it cannot 
improve his position by taking from a later holder in due course. 

(2) A transfer of a security interest in an instrument vests the foregoing rights 
in the transferee to the extent of the interest transferred. 

(3) Unless otherwise agreed any transfer for value of an instrument not then 
payable to bearer gives the transferee the specifically enforceable right to have the 
unqualified indorsement of the transferor. Negotiation takes effect only when the 
indorsement is made and until that time there is no presumption that the transferee 


is the owner. 
3007, 3030, 3039; 1965, c. 700, s. 1.) 


Indorsement is not the only mode by 
which an interest in notes may be assigned 
in view of this section. Dozier v. Leary, 
196 N.C. 12, 144 S.E. 368 (1928), applying 
this rule in a case where a husband trans- 
ferred his interest in a note executed by 
him and his wife by a registered paper 
writing, which was held competent evi- 
dence in an action by the transferee for 
one half the proceeds of the note. 

But Subsequent Holder of Order Paper 
Is Not Holder in Due Course without 
Indorsement.—Where a note is payable to 
order and not to bearer, the indorsement 
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of the payee is necessary to transfer the 
legal title; and where this is not done, a 
subsequent holder is not one in due course, 
though the instrument may have been in- 
dorsed to him for value by an intermediate 
holder. Tyson v. Joyner, 139 N.C. 69, 51 
S.E. 803 (1905); Steinhilper v. Basnight, 
153 N.C. 293, 69 S.E. 220 (1910); Elgin 
City Banking Co. v. McEachern, 163 N.C. 
333, 79 S.E. 680 (1913). See North Carolina 
Comment to this section. See also Foxman 
v. Hanes, 218 N.C. 722, 12 S.E.2d 258 
(1941). 

One making a note payable to her own 
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order and delivering it to another without 
indorsement does not make the holder a 


holder in due course. Planters Bank v. 
Yelverton, 185 N.C. 314, 117 S.E. 299 
(1923). 


A purchaser of a negotiable instrument 
for value before maturity, but without in- 
dorsement, becomes the holder of the 
equitable title only, and takes subject to 
any defense the maker may have against 
the original payee. Bresee v. Crumpton, 121 
N.C. 122, 28 S.E. 351 (1897); Steinhilper 
v. Basnight, 153 N.C. 293, 69 S.E. 220 
(1910); Planters Bank vy. Yelverton, 185 
N.C. 314, 117 S.E. 299 (1923); Whitman 
v.. Yorks*192°NiG872183 (S.B2 427.4€1926); 
Foxman v. Hanes, 218 N.C. 722, 12 S.E.2d 
258 (1941). 

The introduction of a note in evidence 
without indorsement raises the presump- 
tion of equitable ownership and assign- 
ment, and without proof of indorsement 
the holder is not one in due course. Woods 
vw. Finley, 9153 * N.C) "497; 469@S. KE. 1602 
(1910). 

Where the plaintiff at the trial presented 
the draft sued on, with the name of the 
drawee stamped on the back and testified 
that the draft had been discounted to him 
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by the drawee before maturity for value 
and without notice, he is only the equitable 
owner, in the absence of proof that the in- 
strument had been indorsed, and he holds 
it subject to any valid defense open to the 
maker, and it was error to exclude evidence 
tending to show fraud. Mayers v. Mc- 
Rimmon, 140 N.C. 640, 53 S.E. 447 (1906). 

And Indorsement Must Be Obtained 
before Note Is Past Due.—Where a note 
is assigned as collateral security for another 
note, and the assignee holds the collateral 
note without procuring the indorsement 
of the assignor until after the collateral 
note is past due, the assignee is not a 
holder in due course of the collateral 
note, and takes same subject to all equities 
existing in favor of the maker of the col- 
lateral note as against the payee who as- 
signed same. Hare v. Hare, 208 N.C. 442, 
181 S.E. 246 (1935). 

Payee Cannot Obtain Bona Fide Hold- 
et’s Rights in Note Invalid between Payee 
and Maker.—If a note is invalid as between 
the maker and the payee, the payee can- 
not himself, by purchase from a bona fide 
holder, become successor to his rights. 
Ray v. Livingston, 204 N.C. 1, 167 S.E: 
496 (1933). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 27, 49 and 58, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded; new 
provisions. 

Purposes of changes and new matter: 
To make it clear that: 

1. The section applies to any transfer, 
whether by a holder or not. Any person 
who transfers an instrument transfers 
whatever rights he has in it. The transferee 
acquires those rights even though they do 
not amount to “title.” 

2. The transfer of rights is not limited 
to transfers for value. An instrument may 
be transferred as a gift, and the donee ac- 
quires whatever rights the donor had. 

3. A holder in due course may transfer 
his rights as such. The “shelter” provision 
of the last sentence of the original Sec- 
tion 58 is merely one illustration of the 
rule that anyone may transfer what he has. 
Its policy is to assure the holder in due 
course a free market for the paper, and 
that policy is continued in this section. The 
provision is not intended and should not 
be used to permit any holder who has him- 
self been a party to any fraud or illegality 
affecting the instrument, or who has re- 
ceived notice of any defense or claim 
against it, to wash the paper clean by 
passing it into the hands of a holder in 


due course and then repurchasing it. The 
operation of the provision is illustrated by 
the following examples: 


(a) A induces M by fraud to make an 
instrument payable to A, A negotiates it 
to B, who takes as a holder in due course. 
After the instrument 1s overdue B gives 
it to C, who has notice ot the fraud. C 
succeeds to B’s rights as a holder in due 
course, cutting oft the defense. 


(b) A induces M by fraud to make an 
instrument payable to A, A negotiates it 
to B, who takes as a holder in due course. 
A then repurchases the instrument from 
B. A does not succeed to B’s rights as a 
holder in due course, and remains subject 
to the defense of fraud. 


(c) A induces M by fraud to make an 
instrument payable to A, A negotiates it 
to B, who takes with notice of the fraud. 
B negotiates it to C, a holder in due course, 
and then repurchases the instrument from 
C. B does not succeed to C’s rights as a 
holder in due course, and remains subject 
to the defense of fraud. 


(d) The same facts as (c), except that 
B had no notice of the fraud when he first 
acquired the instrument, but learned of it 
while he was a holder and with such 
knowledge negotiated to C. B does not 
succeed to C’s rights as a holder in due 
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course, and his position is not improved 
by the negotiation and repurchase. 

4. The rights of a transferee with respect 
to collateral for the instrument are deter- 
mined by Article 9 (Secured Trans- 
actions). 

5. Subsection (2) restates original Sec- 
tion 27 and is intended to make it clear 
that a transfer of a limited interest in the 
instrument passes the rights of the trans- 
feror to the extent of the interest given. 
Thus a transferee for security acquires all 
such rights subject of course to the provi- 
sions of Article 9 (Secured Transactions). 

6. Subsection (3) applies only to the 
transfer for value of an instrument pay- 
able to order or specially indorsed. It has 
no application to a gift, or to an instru- 
ment payable or indorsed to bearer or in- 
dorsed in blank. The transferee acquires, 
in the absence of any agreement to the 
contrary, the right to have the indorse- 
ment of the transferor. This right is now 
made enforceable by an action for specific 
performance. Unless otherwise agreed, it 
is a right to the general indorsement of 
the transferor with full liability as indorser, 
rather than to an indorsement without re- 
course. The question commonly arises 
where the purchaser has paid in advance 
and the indorsement is omitted fraud- 
ulently or through oversight; a transferor 
who is willing to indorse only without re- 
course or unwilling to indorse at all should 
make his intentions clear. The agreement 
for the transferee to take less than an un- 
qualified indorsement need not be an ex- 
press one, and the understanding may be 
implied from conduct, from past practice, 
or from the circumstances of the transac- 
tion. 
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7. Subsection (3) follows the second sen- 
tence of the original Section 49 in provid- 
ing that there is no effective negotiation 
until the ndorsement is made. Until that 
time the purchaser does not become a 
holder, and if he receives earlier notice of 
defense against or claim to the instrument 
he does not qualify as a holder in due 
course under Section 3—302(1) (c). 


8. The final clause of subsection (3), 
which is new, is intended to make it clear 
that the transferee without indorsement of 
an order instrument is not a holder and 
so is not aided by the presumption that he 
is entitled to recover on the instrument 
provided in Section 3—307(2). The terms 
of the obligation do not run to him, and 
he must account for his possession of the 
unindorsed paper by proving the transac- 
tion through which he acquired it. Proof 
of a transfer to him by a holder is proof 
that he has acquired the rights of a holder 
and that he is entitled to the presumption. 


Cross references: 


Sections 3—202 and 3—416. 
Point 5: Article 9. 

Point 7: Section 3—302(1) (c). 
Point 8: Section 3—307(2) 


Definitional cross references: 
“Bearer”. Section 1—201. 
“Holder” Section 1—201. 

“Holder in due course”. Section 3--—302. 
“Instrument”. Section 3—102. 
“Negotiation”. Section 3—202. 
“Notice”. Section 1—201. 

“Party”. Section 1—<01. 
“Presumption”. Section 1—201. 
“Rights”. Section 1—201. 

“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


A lengthy Official Comment reasonably 
explains this section which will help to 
clarify prior North Carolina statutes and 
cases. 

While subsection (1) gives a donee what- 
ever rights his donor had, under subsection 
(3) only a transferee can for value compel 
his transferor to give an unqualified in- 
dorsement. 

In the past several North Carolina cases 
inaccurately held that under GS 25-55 
(NIL 49) the legal title to a negotiable 
instrument did not pass when it was order 
paper transferred without indorsement. 
See Tyson v. Joyner, 139 N.C. 69, 51 S.E. 
803 (1905); Mayers v. McRimmon, 140 
N.C. 640, 53 S.E. 447 (1906). 

These decisions were correct, however, 
in stating that even an innocent purchaser 
for value could not be an HDC in his own 


right unless he first becomes a “holder” 
by negotiation (i.e., obtaining the proper 
indorsements on order paper); and this 
rule is continued under GS 25-3-302 (1) 
“a holder in due course is a_ holder 
Whots ise ya 

The Derivative HDC Problem: As noted 
in Official Comment 3, an HDC may 
transfer his rights as such. Thus some 
transferees, whether they be holders or 
not, will have the rights of an HDC even 
though they do not themselves meet the 
tests for HDC status under GS 25-3-302. 

Official Comment 3 illustrates the special 
rules about when “a party to any fraud or 
illegality affecting the instrument or who 
was a prior holder had notice of or defense 
claim against it cannot improve his posi- 
tion by taking from a later holder in due 
course.” As shown by the illustrations, the 
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actual decision of Pierce v. Carlton, 184 
N:G.91'75, 1458.2 138922); wouldabe 
adopted by this section. However, the 
dictum of the case (criticised in 1 N.C.L,. 
Rev. 187) would be rejected by this sec- 
tion. 

Wellons v. Warren, 203 N.C. 178, 165 


Cu. 25. UNIFORM COMMERCIAL CoDE 


§ 25-3-202 


S.E. 545 (1932), is affirmed by the UCC. 
The case held that a purchaser from HDC 
gets rights of HDC unless purchaser is 
himself a party to fraud or illegality af- 
fecting the notes, although he knows of 
the equities at the time he purchases. 


§ 25-3-202. Negotiation.—(1) Negotiation is the transfer of an instrument 
in such form that the transferee becomes a holder. If the instrument is payable to 
order it is negotiated by delivery with any necessary indorsement; if payable to 


bearer it is negotiated by delivery. 


(2) An indorsement must be written by or on behalf of the holder and on the 
instrument or on a paper so firmly affixed thereto as to become a part thereof. 

(3) An indorsement is effective for negotiation only when it conveys the entire 
instrument or any unpaid residue. If it purports to be of less it operates only as a 


partial assignment. 


(4) Words of assignment, condition, waiver, guaranty, limitation or disclaimer 
of liability and the like accompanying an indorsement do not affect its character as 
an: iridorsement. ‘(18997 .c. 733, s5.030-3228 Rev, sssecl/orual 7/0 @2iore: Gaon 
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What Constitutes Delivery—To consti- 
tute delivery of a negotiable note there 
must be a parting with the possession and 
with power and control over it by the 
maker or indorser for the benefit of the 
payee or indorsee. To constitute delivery 
the note must be put out of possession of 
the indorser. Sinclair v. Travis, 231 N.C. 
345, 57 S.E.2d 394 (1950). 

A letter written by the payee in trans- 
mitting to the maker a note for execution, 
declaring that the payee had and does will 
the indebtedness thereby evidenced to his 
grandchildren, the children of the maker, 
so that in case of his previous death the 
notes would be the property of his grand- 
children, was insufficient to constitute a 
gift inter vivos to his grandchildren, there 
being nothing in the language to show 
present donative intent, and there being 
neither actual nor constructive delivery of 
the notes to them. Sinclair v. Travis, 231 
N.C. 345, 57 S.E.2d 394 (1950). 

Delivery May Be Actual or Construc- 
tive—Where a negotiable instrument is 
payable to order, its transfer from one per- 
son to another is by indorsement, com- 
pleted by delivery, actual or constructive. 
Cartwright v. Coppersmith, 222 N.C. 573, 
24 S.E.2d 246 (1943). 

A constructive delivery will be held suf- 
ficient if made with the intention of trans- 
ferring the title, but there must be some 
unequivocal act, more than the mere ex- 
pression of an intention or desire. Cart- 
wright v. Coppersmith, 222 N.C. 573, 24 
S.E.2d 246 (1943); Sinclair v. Travis, 231 
N.C. 345, 57 S.E.2d 394 (1950). 

Delivery to Other than Payee.—It is 
not necessary that delivery be made to 


the payee. If the delivery is made to an- 
other but shows that the maker intended 
to part with control, and that it was for 
the payee’s benefit, such delivery is suffi- 
cient to bind the maker. Irvin v. Harris, 
182 N.C. 647, 109 S.E. 867 (1921). 

Presumption of Delivery to Holder in 
Due Course.—Where a negotiable munici- 
pal bond was in the hands of a holder in 
due course, it was conclusively presumed 
under the NIL, that a valid delivery of the 
bond had been made so far as the rights 
of the holder were concerned. Bankers’ 
Trust Co. v. Statesville, 203 N.C. 399, 166 
S.E. 169 (1932). 

Presumption of Delivery to Payee. — 
Whenever a bill or note is found in the 
hands of the payee it will be presumed 
that it was delivered to him, but the pre- 
sumption may be rebutted. Pate v. Brown, 
85 N.C. 166 (1881). 

Indorsement Must Be Proven before 
Presumptions Arise—Where a note was 
made payable to X or order, indorsement 
by him was necessary to transfer the title 
and give the plaintiffs, as the holder, the 
benefit of the presumptions of the NIL; 
and proof of such indorsement by the 
payee was necessary. Tyson v. Joyner, 139 
N.C. 69, 51 S.E. 803 (1905); Mayers v. 
McRimmon, 140 N.C. 640, 53 S.E. 447 
(1906); Myers v. Petty, 153 N.C. 462, 69 
S.E. 417 (1910); First-Citizens Bank & 
‘Lrust..Co..v, ..Raynor.243 5N.C. 417,90 
S.E.2d 894 (1956). 

And Stamp, “Absence of Endorsement 
Guaranteed,” Does Not Change Require- 
ment.—Where a bank accepts a check 
indorsed only for deposit to the credit of 
the payee, the bank’s stamp “absence of 
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endorsement guaranteed” cannot change 
the positive law requiring that a negotiable 
instrument payable to order must be in- 
dorsed to constitute the transferee a holder 
in due course. First-Citizens Bank & Trust 
Co. v. Raynor, 243 N.C. 417, 90 S.E.2d 894 
(1956). 

Indorsement with Rubber Stamp Is 
Valid.—Where the name of the drawee is 
stamped on the back of a draft with a 
rubber stamp, by one having authority to 
do so and with intent to indorse it, it is 
a valid indorsement, but does not prove 
itself. Mayers v. McRimmon, 140 N.C. 640, 
53 S.E. 447 (1906). See § 25-1-201 (46). 

Physical Attachment Is Prerequisite to 
Indorsement on Additional Paper.—While 
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a lack of room for further indorsements 
is not a prerequisite to attaching a paper, 
an essential requirement is that the paper 
be physically attached or that it should 
have been when the indorsement was made, 
and an assignment or transfer on a separate 
paper will not suffice. Midgette v. Bas- 
night, 173 N.C. 18, 91 S.E. 353 (1917); 
Commercial Security Co. v. Main St. Phar- 
macy, 174 N.C. 655, 94 S.E. 298 (1917). 

Partial Assignment Does Not Entitle 
Assignee to Sue.—An assignment of a 
note, to enable the assignee to sue there- 
on, must be made by the payee, and must 
be for the whole, and not for a part of 
the sum mentioned in the note. Martin 
v. Hayes, 44 N.C. 423 (1853). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 30, 31 and 32, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded; new 
provisions, 

Purposes of changes and new matter: 
To make it clear that: 

1. Negotiation is merely a special form 
of transfer, the importance of which lies 
entirely in the fact that it makes the trans- 
feree a holder as defined in Section 1—201. 
Any negotiation carries a transfer of rights 
as provided in the section on transfer (sub- 
sections (1) and (2) of Section 3—201). 

2. Any instrument which has. been 
specially indorsed can be negotiated only 
with the indorsement of the special in- 
dorsee as provided in Section 3—204 on 
special indorsement. An instrument in- 
dorsed in blank may be negotiated by de- 
livery alone, provided that it bears the 
indorsement of all prior special indorsees. 

3. Subsection (2) follows decisions hold- 
ing that a purported indorsement on a 
mortgage or other separate paper pinned 
or clipped to an instrument is not sufh- 
cient for negotiation. The indorsement 
must be on the instrument itself or on a 
paper intended for the purpose which is 
so firmly affixed to the instrument as to 
become an extension or part of it. Such a 
paper is called an allonge. 

4. The cause of action on an instrument 
cannot be split. Any indorsement which 
purports to convey to any party less than 
the entire amount of the instrument is not 
effective for negotiation. This is true of 
either “Pay A one-half,” or “Pay A two- 
thirds and B one-third,” and neither A nor 
B becomes a holder. On the other hand an 
indorsement reading merely “Pay A and 
B” is effective, since it transfers the entire 
cause of action to A and B as tenants in 
common. 


The partial indorsement does, however, 
operate as a partial assignment of the 
cause of action. The provision makes no 
attempt to state the legal effect of such an 
assignment, which is left to the local law. 
In a jurisdiction in which a partial assignee 
has any rights, either at law or in equity, 
the partial indorsee has such rights; and 
in any jurisdiction where a partial assignee 
has no rights the partial indorsee has none. 

5. Subsection (4) is intended to reject 
decisions holding that the addition of such 
words as “I hereby assign all my right, 
title and interest in the within note” pre- 
vents the signature from operating as an 
indorsement. Such words usually are added 
by laymen out of an excess of caution and 
a desire to indicate formally that the in- 
strument is conveyed, rather than with any 
intent to limit the effect of the signature. 

6. Subsection (4) is also intended to re- 
ject decisions which have held that the ad- 
dition of “I guarantee payment” indicates 
an intention not to indorse but merely 
to guarantee. Any signature with such 
added words is an indorsement, and if it 
is made by a holder is effective for nego- 
tiation; but the liability of the indorser 
may be affected by the words of guarantee 
as provided in the section on the contract 
of a guarantor. (Section 3—416.) 

Cross references: 

Section 3—417. 

Point 1: Sections 1—201 and 3—201(1) 
and (2). 

Point 2: Section 3—204. 

Point 6: Section 3—416. 

Definitional cross references: 

“Bearer”. Section 1—-201. 

“Delivery’. Section 1—201. 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“Written”. Section 1—201. 
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NORTH CAROLINA COMMENT 


This section states the way in which a 
“negotiation” is to be made. 

Subsection (1): This section requires 
only a delivery for a negotiation of bearer 
paper, and it requires a delivery and a 
proper indorsement for a negotiation of 
order paper. 

Prior North Carolina cases dealing with 
when an actual or constructive delivery has 
been made are not affected by this section. 

Subsection (2): ‘This section requires 
indorsement to be (1) on the instrument 
or (2) on a paper so firmly affixed as to 
become a part thereof. 

The “on the instrument” requirement 
continues the rule of GS 25-36 (NIL 31). 

The “so firmly affixed” rule is intended 
to change the decision of Colona v. 
Parksley Nat’l Bank, 120 Va. 812, 92 S.E. 
979 (1917). This case held an indorsement 
on letter “appended” to a note was an 
adequate indorsement. 

Subsection (3): This continues the rule 
of GS 25-38 under which no North Caro- 
lina cases had been decided. 

Subsection (4): This states that certain 
words added to an indorsement do not af- 
fect its character as an indorsement. But, 
as noted in Official Comment 6, “the 
liability of the indorser may be affected 


by the words of guarantee as provided in 
the section on the contract of a guarantor. 
(Section 3-416).” See North Carolina 
Comment to GS 25-3-416. 

Words of assignment: The legal effect 
of adding words of “assignment” to an 
indorsement has been a troublesome ques- 
tion in the past, and it is uncertain 
whether the UCC fully clarifies the prob- 


lem. The effect of the Code on prior 
North Carolina decisions is considered 
below. 


In Evans v. Freeman, 142 N.C. 70, 54 
S.E. 847 (1906), an indorser added the 
words “I assign all my right, title and in- 
terest.” Held: This is a “qualified indorse- 
ment.” To the same effect is Medlin v. 
Miles, 201 N.C. 683, 161 S.E. 207 (1931). 
Compare Davidson v. Powell, 114 N.C. 
575, 19 S.E. 601 (1894). 

Under subsection (4) such words do not 
keep such indorsement from still being an 
indorsement as such. However, whether 
such words are the equivalent to “without 
recourse” so as to create a qualified in- 
dorsement under GS 25-3-414 (1) and 25- 
3-417 (3) is not clear. Further study may 
call for an amendment to one or more of 
the sections in question. 


§ 25-3-203. Wrong or misspelled name.—Where an instrument is made 
payable to a person under a misspelled name or one other than his own he may in- 
dorse in that name or his own or both; but signature in both names may be re- 


quired by a person paying or giving value for the instrument. 


(1899 %cR/33, SH40% 


Rev.)'su2192% CaS); 230244 1965, 67700; s.1 4) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 43, Uniform Negotiable Instruments 
Law. 

Changes: Reworded. 

Purposes of changes: To make it clear 
that: 

1. The party whose name is wrongly 
designated or misspelled may make an in- 
dorsement effective for negotiation by 
signing in his true name only. This is not 
commercially satisfactory, since any subse- 
quent purchaser may be left in doubt as 
to the state of the title; but whether it is 
done intentionally or through oversight, 
the party transfers his rights and is liable 
on his indorsement, and there is a nego- 
tiation if identity exists. 

2. He may make an effective indorse- 


ment in the wrongly designated or mis- 
spelled name only. This again is not com- 
mercially satisfactory, since his liability as 
an indorser may require proof of identity. 

3. He may indorse in both names. This 
is the proper and desirable form of in- 
dorsement, and any person called upon 
to pay an instrument or under contract 
to purchase it may protect his interest by 
demanding indorsement in both names, 
and is not in default if such demand is 
refused. 

Cross reference: 

Section 3—401(2). 

Definitional cross references: 

“Instrument”. Section 3—102. 

“Person”. Section 1—201. 

“Signature”. Section 3—401. 


NORTH CAROLINA COMMENT 


The Official Comment adequately ex- 
plains this section which makes no real 


change in GS 25-49, and there are no 
North Carolina cases on the matter. 
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§ 25-3-204. Special indorsement; blank indorsement.—(1) A special 
indorsement specifies the person to whom or to whose order it makes the instru- 
ment payable. Any instrument specially indorsed becomes payable to the order of 
the special indorsee and may be further negotiated only by his indorsement. 

(2) An indorsement in blank specifies no particular indorsee and may consist of 
a mere signature. An instrument payable to order and indorsed in blank becomes 
payable to bearer and may be negotiated by delivery alone until specially indorsed. 


(3) The holder may convert a blank indorsement into a special indorsement by 
writing over the signature of the indorser in blank any contract consistent with the 


character of the indorsement. 


Pleo Ga/ 33; SSamaontO- 50, 405 Rey. ssv- 2159, 


Z182°to-2185, 2189.:C. S$. ss: 2990; 3014 to 3017; 30211949, c. 953 ;:1965,°c. 700, 


Cpe Ee 


Blank Indorsement Presumed to Have 
Been Intended as Transfer—An indorse- 
ment in blank by the payee of a note is 
presumed to have been intended as a 
transfer thereof. Davis v. Morgan, 64 N.C. 
570 (1870). 

And nothing else appearing, such in- 
dorsement constitutes a transfer of the 
note. Coffin v. Smith, 128 N.C. 252, 38 
S.E. 864 (1901). 

But as between the immediate parties 
parol evidence is admissible to show a 
qualified or special contract. Mendenhall 
Y, wavis. sfeaun:Coed50n (1875).20 Filly, 
Shields, 81 N.C. 251 (1879); Hoffman v. 
Moore, 82 N.C. 313 (1880); First Nat’l 
Bank v. Pegram, 118 N.C. 671, 24 S.E. 
487 (1896). 

Blank Indorsement Transfers Title to 
Attorney Holding for Collection.—A bond 
indorsed in blank and given to an attor- 
ney for collection amounts to an assign- 
ment of title, and conveys authority to the 
attorney to dispose of it as his own. 
Parker v. Stallings, 61 N.C. 590 (1868); 
Bradford v. Williams, 91 N.C. 7 (1884). 

Effect of Blank Indorsement upon 
Negotiability—An indorsement in blank of 
a nonnegotiable instrument does not make 
it negotiable. Johnson vy. Lassiter, 155 N.C. 
4-71 SE. 23 .(1911). 


Blank Indorsement May Be Made Spe- 
cial—In case of an indorsement in blank 
any holder may fill in the blank over the 
signature thus making it payable to him- 
self or some other person. Lilly v. Baker, 
88 N.C. 151 (1883). 

But Indorser’s Liability Cannot Be 
Changed.—By filling in over the indorse- 
ment the holder cannot change the in- 
dorser’s liability. Lilly v. Baker, 88 N.C. 
151 (1883). 

Time of Filling Blank— Where a note is 
indorsed in blank, the holder has the au- 
thority to make it payable to himself or to 
any other person by filling up the blank 
over the signature, and this may be done 
at or before the trial. Johnson v. Hooker, 
47 N.C. 29 (1854); Lilly v. Baker, 88 N.C. 
151 (1883). It then becomes a special in- 
dorsement. Tyson v. Joyner, 139 N.C. 70, 
51 S.E. 803 (1905). 

Indorsement Where Note Payable to 
Bearer. — Although a note payable to 
bearer may be transferred by delivery, 
it may also be transferred by indorsement 
of the holder, and in such case the indorser 
incurs the same obligation and liability as 
an indorser of a note payable to order. 
Lilly v. Baker, 88 N.C. 151 (1883). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 9(5). 33, 34, 35, 36 and 40, Uniform 
Negotiable Instruments Law. 


Changes: Combined and reworded; rule 
of Section 40 reversed. 

Purposes of changes: 

The last sentence of subsection (1) re- 
verses the rule of the origina] Section 40, 
under which an instrument drawn payable 
to bearer and specially indorsed could be 
further negotiated by delivery alone. The 
principle here adopted is that the special 
indorser, as the owner even of a bearer 
instrument, has the right to direct the 


payment and to require the indorsement 
of his indorsee as evidence of the satis- 
faction of his own obligation. The special 
indorsee may of course make it payable 
to bearer again by himself indorsing in 
blank. 

Cross reference: 

Section 3—202. 

Definitional cross references: 

“Bearer”. Section 1—201. 

“Delivery”. Section 1—201. 

“Instrument”. Section 3—102. 

“Person”. Section 1—201. 

“Signature”. Section 3—401. 
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NORTH CAROLINA COMMENT 


This section combines and _ rewords 
several separate NIL sections dealing with 
special and blank indorsements. 

It wisely changes the rule of GS 25-46 
(NIL 40), which in effect stated that 
“face bearer” paper may not be made 
“order paper” by a special indorsement. 
Under the last sentence of GS 25-3-204 
(1), face bearer paper may be made order 
paper by a special indorsement. 


North Carolina Case: An indorsement 
to “any bank, banker or trust company” 
is a special indorsement, and to have a 
further negotiation there must be an in- 
dorsement of one within the class. Edge- 
combe Bonded Warehouse Co. v. Security 
Nat’l Bank, 216 N.C. 246, 4 S.E.2d 863 
(1939). 


§ 25-3-205. Restrictive indorsements.—An indorsement is restrictive 


which either 
(a) is conditional ; or 


(b) purports to prohibit further transfer of the instrument ; or 


(c) includes the words “for collection,” ‘for deposit, 


9? 66 


pay any bank,” or like 


terms signifying a purpose of deposit or collection ; or 
(d) otherwise states that it is for the benefit or use of the indorser or of an- 


other person. 
3014, 3017, 3029; 1965, c. 700, s. 1.) 

An indorsement to “A. B. for sixty 
days,” if conditional, is only a guaranty 
for sixty days, if unconditional, it is only 


(1899; '627339s5.733,°36, 48 Rev, ss.22182, 21852197 Ter ass. 


to be in force for a limited time. Johnson 
v. Olive, 60 N.C. 213 (1864). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 36 and 39, Uniform Negotiable In- 
struments Law. 


Changes: Combined and reworded; new 
provisions. 

Purposes of changes and new matter: 

1. This section is intended to provide a 
definition of restrictive indorsements which 
will include the varieties of indorsement 
described in original Sections 36 and 39. 
The separate mention of conditional in- 
dorsements, those prohibiting transfer, in- 
dorsements in the bank deposit or collec- 
tion process and other indorsements to a 
fiduciary, permits separate treatment in 
subsequent sections where policy so re- 
quires. 

2. This is part of a series of changes of 
the prior uniform statutory provisions ef- 


fected by Sections 3—102, 3—205, 3—206, 
3—304, 3—419, 3—603, and in Article 4, 
Sections 4—203 and 4—205. The purpose 
of the changes is generally to require a 
taker or payor under restrictive indorse- 
ment to apply or pay value given con- 
sistently with the indorsement, but to pro- 
vide certain exceptions applying to banks 
in the collection process (other than de- 
positary banks), and to some other takers 
and payors. 

Cross references: 

Sections 3—102, 3—202(2), 3—205, 3— 
206, 3—304, 3—419, 3—603, 4—20: and 
4—205. 

Definitional cross references: 

“Instrument”. Section 3—102. 

“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


Under NIL 33 (GS 25-39) there were 
four general categories of indorsements: 

(1) Special or blank. NIL 34 (GS 25- 
40). 

(2) Qualified or unqualified. NIL 38 
(GS 25-44). 

(3) Conditional or unconditional. NIL 
39 (GS 25-45). 

(4) Restrictive or nonrestrictive. NIL 36 
(GS 25-42). 

Actually, a full description of any single 
indorsement should include one distinguish- 
ing term from each of the four categories. 

Under the UCC special and blank (GS 
25-3-204) and qualified and unqualified (GS 


25-3-414 and 25-3-417 (3)) are expressly 
or impliedly recognized as separate types 
of indorsement. However, the old condi- 
tional indorsement has been merged with 
restrictive indorsements under this section. 
See subsection (a) which states that an 
indorsement is restrictive which is ‘“‘con- 
ditional.” This combination approach is 
not intended to change the law of condi- 
tional indorsements as developed under 
NIL 39 (GS 25-45); however, there are 
some changes under GS 25-3-205 and 
25-3-206 relating to old fashioned restric- 
tive indorsements. See Hawkland, Com- 
mercial Paper (ALI/ABA Joint Committee 
on Continuing Legal Education, 1959). 
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Perhaps the biggest change of GS 25- 
3-205 is subsection (c) which states that 
restrictive indorsements include those 
which contain the words “for collection,” 
“for deposit,” “pay any bank,” or like 
terms signifying a purpose of deposit or 
collection. Under the NII, there was a 
considerable difference of opinion as to 
the effect of such words. 

North Carolina cases: 


Bank v. Dunn Oil Mills Co., 150 N.C. 718, 
64 S.E. 885 (1909), held that “for deposit” 
and “for collection” are restrictive indorse- 
ments. 

Edgecombe Bonded Warehouse Co., v. 
Security Nat'l Bank, 216 N.C. 718, 64 
S.E.2d 863 (1939), held that “pay any 
bank .. .” was a special indorsement, but 
it did not decide whether it was also 


Murchison Nat'l _ restrictive. 


§ 25-3-206. Effect of restrictive indorsement.—(1) No restrictive in- 
dorsement prevents further transfer or negotiation of the instrument. 

(2) An intermediary bank, or a payor bank which is not the depositary bank, is 
neither given notice nor otherwise affected by a restrictive indorsement of any per- 
son except the bank’s immediate transferor or the person presenting for payment. 

(3) Except for an intermediary bank, any transferee under an indorsement 
which is conditional or includes the words “for collection,” “for deposit,” “pay any 
bank,” or like terms (subparagraphs (a) and (c) of § 25-3-205) must pay or apply 
any value given by him for or on the security of the instrument consistently with 
the indorsement and to the extent that he does so he becomes a holder for value. In 
addition such transferee is a holder in due course if he otherwise complies with the 
requirements of § 25-3-302 on what constitutes a holder in due course. 


(4) The first taker under an indorsement for the benefit of the indorser or an- 
other person (subparagraph (d) of § 25-3-205) must pay or apply any value given 
by him for or on the security of the instrument consistently with the indorsement 
and to the extent that he does so he becomes a holder for value. In addition such 
taker is a holder in due course if he otherwise complies with the requirements of 
§ 25-3-302 on what constitutes a holder in due course. A later holder for value is 
neither given notice nor otherwise affected by such restrictive indorsement unless 
he has knowledge that a fiduciary or other person has negotiated the instrument in 
any transaction for his own benefit or otherwise in breach of duty (subsection (2) 


of § 25-3-304). 


CIGOOFCH/S5, so e00n07 04, 47-5 ReV., SS) 2 Longealeo, 2 1Oc..2 190 = 
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Editor’s Note.—Prior to the passage of 
the NIL, it was uniformly held in this 
State that a bank holding a note under a 
restricted indorsement for collection could 
not bring suit in its own name, but had to 
bring suit in the name of the indorser. In 
Third Nat’l Bank v. Exum, 163 N.C. 199, 
79 S.E. 498 (1913), decided after the NIL 
was enacted, the same rule was followed, 


the court citing prior cases and not refer- 
ring to the NIL. The case of First Nat'l 
Bank v. Rochamora, 193 N.C. 1, 136 S.E. 
259 (1927), decided the same question and 
followed the prior ruling. In 5 N.C.L. Rev. 
369 (1927) there appears a criticism of 
these cases. See also Federal Reserve Bank 
v. Whitford, 207 N:C. 267, 176 S.E. 584 
(1934). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 36, 37, 39 and 47, Uniform Negoti- 
able Instruments Law. 

Changes: Completely revised. 

Purposes of changes: 

1. Subsections (1) and (2) apply to all 
four classes of restrictive indorsements de- 
fined in Section 3—205. Conditional in- 
dorsements and indorsements for deposit 
or collection, defined in paragraphs (a) 
and (c) of Section 3—205, are also subject 
to subsection (3); and trust indorsements 
as defined in paragraph (d) of Section 
3—205 are subject to subsection (4). This 
section negates the implication which has 


1D N.C.—17 


sometimes been found in the original Sec- 
tions 37 and 47, that under a restrictive in- 
dorsement neither the indorsee nor any 
subsequent taker from him could become 
a holder in due course. By omitting the 
original Section 47, this Article also avoids 
any implication that a discharge is effective 
against a holder in due course. See Sec- 
tion 3—602. 


2. Under subsection (1) an indorsement 
reading “Pay A only,” or any other in- 
dorsement purporting to prohibit further 
transfer, is without effect for that purpose. 
Such indorsements have rarely appeared 
in reported American cases. Ordinarily 
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further negotiation will be contemplated 
by the indorser, if only for bank collection. 
The indorsee becomes a holder, and the 
indorsement does not of itself give notice 
to subsequent parties of any defense or 
claim of the indorser. Hence this section 
gives such an indorsement the same effect 
as an unrestricted indorsement. 

3. Subsection (2) permits an intermedi- 
ary bank (Sections 3—102(3) and 4—105) 
or a payor bank which is not a depositary 
bank (Sections 3—102(3) and 4—10U5) to 
disregard any restrictive indorsement ex- 
cept that of the bank’s immediate trans- 
feror. Such banks ordinarily handle instru- 
ments, especially checks, in bulk and have 
no practicable opportunity to consider the 
effect of restrictive indorsements. Subsec- 
tion (2) does not affect the rights of the 
restrictive indorser against parties out- 
side the bank collection process or against 
the first bank in the collection process; 
such rights are governed by subsections 
(3) and (4) and Secticn 3—603. 

4. Conditional indorsements are treated 
by this section like indorsements for de- 
posit or collection. Under subsection (3) 
any transferee under such an indorsement 
except an intermediary bank becomes a 
holder for value to the extent that he acts 
consistently with the indorsement in pay- 
ing or applying any value given by him 
for or on the security of the instrument. 
Contrary to the original Section 39, sub- 
section (3) permits a transferee under a 
conditional indorsement to become a holder 
in due course free of the conditional in- 
dorser’s claim. 


5. Of the indorsements covered by this 


section those “for collection”, “for de- 
posit” and “pay any bank” are overwhelm- 
ingly the most frequent. Indorsements 


“for collection” or “for deposit” may be 
either special or blank; indorsements “pay 
any bank” are governed by Section 4— 
201(2). Instruments so indorsed are almost 
invariably destined to be lodged in a bank 
for collection. Subsection (3) requires any 
transferee other than an intermediary bank 
to act consistently with the purpose of 
collection, and Section 3—603 lays down 
a similar rule for payors not covered by 
subsection (2). 

6. Subsection (4), applying to trust in- 
dorsements other than those for deposit 
or collection (paragraph (d) of Section 


3—205) is similar to subsection (3); but 
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in subsection (4) the duty to act con- 
sistently with the indorsement is limited 
to the first taker under it. If an instru- 
ment is indorsed “Pay T in trust for B” 
onttPay. ditorneB” sor. “Payel torsaccount 
of B” or “Pay T as agent for B,” whether 
B is the indorser or a third person, T is 
of course subject to liability for any breach 
of his obligation as fiduciary. But trustees 
commonly and legitimately sell trust assets 
in transactions entirely outside the bank 
collection process; the trustee therefore 
has power to negotiate the instrument and 
make his transferee a holder in due course. 
Whether transferees from T have notice 
of a breach of trust such as to deny them 
the status of holders in due course is 
governed by the section on notice to pur- 
chasers (Section 3—304); the trust in- 
dorsement does not of itself give such 
notice. Payors are immunized either by 
subsection (2) of this section or by Sec- 
tion 3—603: payment to the trustee or to 
a purchaser from the trustee is “consist- 
ent with the terms” ot the trust indorse- 
ment under Section 3--603(1) (b) 

7. Several sections of Article 3 and Ar- 
ticle 4 are explicitly made subject to the 
rules stated in this section. See Sections 
3—306, 3—419, 4203 and 4—205. 


Cross references: 

Point 1: Sections 3—205 and 3—602. 

Point 2: Section 3—205(b). 

Point 3: Sections 3—102(3), 3—419(4), 
38—603, 4—105, 4—205(2). 

Point 4: Section 3—205(a). 


Point 5: Sections 3—205, 3—603 and 
4—201. 

Point 6: Sections 3—205, 3—304 and 
3—603. - 

Point 7: Sections 3—306, 3—419, 4—203 
and 4—205. 


Definitioral cross references: 

“Bank”. Section 1—201. 

“Depositary bank”. Sections 3—102(3) 
and 4—105. 

“Holder in due course”. Section 3—302. 

“Intermediary bank”. Sections 3—102(3) 
and 4—105. 


“Negotiation”. Sections 3—102(2) and 
3—202. 

“Payor bank”. Sections 3—102(3) and 
4—105. 

“Restrictive indorsement’”. Section 3— 
205. 


“Transfer”. Section 3—201. 


NORTH CAROLINA COMMENT 


This section completely revises the NIL, 
and the Official Comments should be 
carefully examined. In general, the section 


lessens the restriction of a restrictive in- 
dorsement. 


Subsection (1): This reverses the NIL 
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rule that “Pay A only” or similar words 
would prevent a further negotiation. De- 
spite such words of restriction an instru- 
ment may still be negotiated under this 
section. 

Subsection (2): Official Comment 2 
adequately describes this section which 
permits certain banks to disregard the re- 
strictive indorsement of any person except 
the bank’s immediate transferor or the 
person presenting for payment. This will 
aid banks in the collection process; but 
it does not affect the rights of the restric- 
tive indorser against parties outside the 
collection process. 
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Subsection (3): Contrary to NIL 39 
(GS 25-45), this subsection permits a 
transferee under a conditional indorsement 
to be an HDC free of the indorser’s claim 
if certain conditions are met. 

Subsection (4): As noted in Official 
Comment 6, this section is similar to sub- 
section (3), but it applies to trust indorse- 
ments other than those for deposit or col- 
lection. Also, the duty to act consistently 
with the indorsement is limited to the first 
taker under it. 


§ 25-3-207. Negotiation effective although it may be rescinded.— 
(1) Negotiation is effective to transfer the instrument although the negotiation is 
(a) made by an infant, a corporation exceeding its powers, or any other person 


without capacity ; or 


(b) obtained by fraud, duress or mistake of any kind; or 


(c) part of an illegal transaction ; or 
(d) made in breach of duty. 


(2) Except as against a subsequent holder in due course such negotiation is in 
an appropriate case subject to rescission, the declaration of a constructive trust or 
any other remedy permitted by law. (1899, c. 733, ss. 22, 58, 59; Rev., ss. 2180, 
LUA ZLU Sse. tos, 8899901285039, 3040: 1965; cx: 700)is1@) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 22, 58 and 59, Uniform Negotiable 
Instruments Law. 


Changes: Completely revised. 


Purposes of changes: To make it clear 
that: 

1. The original Section 22, which covered 
only negotiation by an infant or a cor- 
poration, is extended by this section to 
include other negotiations which may be 
rescinded. The provision applies even 
though the party’s lack of capacity or the 
illegality, is of a character which goes to 
the essence of the transaction and makes 
it entirely void and even though the party 
negotiating has incurred no liability and 
is entitled to recover the instrument and 
have his indorsement cancelled. 

2. It is inherent in the character of nego- 
tiable paper that any person in possession 
of an instrument which by its terms runs 
to him is a holder, and that anyone may 
deal with him as a holder. The principle 
finds its most extreme application in the 
well settled rule that a holder in due 
course may take the paper even from a 
thief and be protected against the claim 
of the rightful owner. Where there is 
actual negotiation, even in an entirely void 
transaction, it is no less eftective. The pol- 
icy of this provision, as well as of the last 
sentence of the original Section 59, is that 
any person to whom an instrument is nego- 


tiated is a holder until the instrument has 
been recovered from his possession; and 
that any person who negotiates an instru- 
ment thereby parts with all his rights in 
it until such recovery. The remedy of any 
such claimant is to recover the paper by 
replevin or otherwise; to impound it or to 
enjoin its enforcement, collection or nego- 
tiation; to recover its proceeds from the 
holder; or to intervene in any action 
brought by the holder against the obligor. 
As provided in the section or the rights 
of one not a holder in due course (Section 
3—306) his claim is not a defense to the 
obligor unless he himself defends the ac- 
tion. 


3. Negotiation under this Article always 
includes delivery. (Section 3—202, and see 
Section 1—201(14)). Acquisition of pos- 
session by a thief can therefore never be 
negotiation under this section. But delivery 
by the thief to another person may be. 

4. Nothing in this section is intended to 
impose any liability on the party negotiat- 
ing. He may assert any defense available 
to him under Sections 3—305, 3—306 and 
3—307. 


5. A holder in due course takes the in- 
strument free from all claims to it on the 
part of any person (Section 3—304(1)). 
Against him there can be no rescission or 
other remedy, even though the prior nego- 
tiation may have been fraudulent or illegal 
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in its essence and entirely void. As against 
any other party the claimant may have any 
remedy permitted by law. This section is 
not intended to specify what that remedy 
may be, or to prevent any court from im- 
posing conditions or limitations such as 
prompt action or return of the considera- 
tion received. All such questions are left 
to the law of the particular jurisdiction. 
Subsection (2) of Section 3—207 gives no 
right where it would not otherwise exist. 
The section is intended to mean that any 
remedies afforded by the local law are cut 
oft only by a holder in due course, and 
that other parties, such as a bona fide 
purchaser with notice that the instrument 
is overdue, take it subject to the claim as 
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provided in paragraph (a) ot the section 
on the rights of one not a holder in due 
course (Section 3—306). 

Cross references: 

Point 2: Sections 1—-201 and 3—306(d). 

Point 3: Sections 1—201 and 3—202. 


Point 4: Sections 3—305, 3—306 and 
3—307. 

Point 5: Sections 3—305(1) and 3— 
306(a). 


Definitional cross referer.ces: 

“Holder in due course”. Section 3—302. 
“Instrument”. Section 3—102. 
“Negotiation”. Section 3—202. 
“Person”. Section 1—201. 

“Remedy”. Section 1—201. 


NORTH CAROLINA COMMENT 


The Official Comments reasonably ex- 
plain this section. The section as a whole 
expands the negotiability of instruments. 

Subsection (1): This subsection ex- 
pands GS 25-37 (NIL 22) to permit a 
negotiation to be effective even though 
(a) made by any person without capacity, 
(b) even though there was fraud or duress, 
(c) even though the negotiation was part 
of an illegal transaction, or (d) even 


though the negotiation was in breach of 
duty. 

Whether or not there may be a rescission 
or other remedy in such unlawful nego- 
tiations is covered in subsection (2). 

Subsection (2): This recognizes that 
one who negotiates may have certain 
remedies (e. g., rescission, trust) in some 
cases, but not against an HDC. See GS 
25-3-305 (1) on HDC. 


§ 25-3-208. Reacquisition.—Where an instrument is returned to or reac- 
quired by a prior party he may cancel any indorsement which is not necessary to 
his title and reissue or further negotiate the instrument, but any intervening party 
is discharged as against the reacquiring party and subsequent holders not in due 
course and if his indorsement has been cancelled is discharged as against subse- 


quent holders in due course as well. 


(1899>e2733, Ss. 46; 0071 21 = Révassez lo 


2199; 227i Gein. SSa 029 9n05 to US sd 9657 700s set.) 


Editor’s Note.—In 1 N.C.L. Rev. 187 
there is a discussion of the NIL, which 
suggests that the rule thereunder was as 
had been laid down in Adrian v. McCaskill, 
103 N.C. 182, 9 S.E. 284 (1889), that one 
who obtained possession of a negotiable 
instrument after having formerly indorsed 
it was restored to his former position and 
could not hold indorsers subsequent to his 
first indorsement. The reason for this rule 
was clearly to avoid circuity of action, for 
the subsequent indorsers would eventually 
hold him liable under his first indorsement. 
To the same effect, see Ray v. Livingston, 
204 N.C. 1, 167 S.E. 496 (1933). 

Indorser Reacquiring Bill May Strike 


His Indorsement and Sue Prior Parties. 
—An indorser in full, who takes up a bill, 
is remitted to his former title, and may 
strike out his indorsement and sue as in- 
dorsee those standing before him on the 
bill, although he may have once made a 
restrictive indorsement. French v. Barney, 
23, N- Can219 (1840). 

Or Sue without Striking Subsequent In- 
dorsees.—An indorser of a note may strike 
out the subsequent indorsers and bring 
suit, or he may bring suit without striking 
the subsequent indorsers, as possession is 
prima facie evidence of payment to the in- 
dorsee. Smith v. St. Lawrence, 2 N.C. 
174 (1795). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 48, 50 and 121, Uniform Negotiable 
Instruments Law. 

Changes: Parts of original sections com- 
bined and rephrased. 

Purposes of changes: No change in the 
substance of the law is intended. “Returned 


to or reacquired by” is substituted for “ne- 
gotiated back to” in the original Section 
50 in order to make it clear that the sec- 
tion applies to a return by an indorsee who 
does not himself indorse. “Discharged” is 
substituted for the original language to 
make it clear that the discharge of the in- 
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tervening party is included within the rule 
of the section on effect of discharge against 
a holder in due course (Section 3—6v2) 
and is not effective against a subsequent 
holder in due course who takes without 
notice of it. 

The reacquirer may keep the instrument 
himself or he may further negotiate it. 
On further negotiation he may or may not 
cancel intervening indorsements. In any 
case intervening indorsers are discharged 
as to the reacquirer, since if ke attempted 
to enforce it against them they would have 
an action back against him. Where the 
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reacquirer negotiates without cancelling 
the intervening indorsements, the section 
provides that such indorsers are discharged 
except against subsequent holders in due 
course. The intervening indorser whose 
indorsement is stricken is, in conformity 
with Section 3—605, discharged even as 
against subsequent holders in due course. 

Cross references: 

Sections 83—602 3—603(2) and 3—605. 

Definitional cross references: 

“Holder in due course”. Section 3—302. 

“Instrument”. Section 3—102. 

“Party”. Section 1—201. 


NORTH CAROLINA COMMENT 


The most important part of this section 
relates to the discharge of intervening 
parties after an instrument has been re- 
acquired. Basically, the section affirms the 
prior law of NIL and also affirms several 
prior North Carolina decisions. 

The extent to which an HDC loses his 
rights against an intervening indorser is 
also partly covered in GS 25-3-602 which 
states: “No discharge of any party pro- 


vided by the article is effective against a 
subsequent holder in due course unless he 
has notice thereof when he takes the in- 
strument.” 

There are some latent uncertainties in 
both GS 25-3-208 and 25-3-602; however, 
no modification is suggested at this time. 

The rights of a reacquirer as a deriva- 
tive HDC are covered in GS 25-3-201. 


PARTS 


RIGHTS OF A HOLDER. 


§ 25-3-301. Rights of a holder.—The holder of an instrument whether or 
not he is the owner may transfer or negotiate it and, except as otherwise provided 
in § 25-3-603 on payment or satisfaction, discharge it or enforce payment in his 


Own name, 


Holder May Sue without Proof of In- 
dorsing Signatures.—Possession of a note 
raises the presumption that the possessor 
is a holder thereof and he may sue there- 
on without proof of the signatures of the 


PIBIINER7 Oo sel REV SN ClO C..9., SoU atone C7 00,"S-)1:) 


indorsers, since a mere holder of a nego- 
tiable instrument may sue thereon in his 
own name. Dillingham vy. Gardner, 219 
N.C. 227, 13 §.H.2d 478 (1941). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 51, Uniform Negotiable Instruments 
Law. 

Changes: Reworded. The provision in the 
original] Section 51 as to discharge by pay- 
ment is now covered by Section 3—603(1). 

Purposes of changes: The section is re- 
vised to state in one provision al] the rights 
of a holder, and to make it clear that every 
holder has such rights. The only limitations 
are those found in Section 3—603 on pay- 
ment or satistaction. That section provides 
(with stated exceptions) that payment to 
a holder discharges the liability of the 
party paying even though made with 
knowledge of a claim ot another person to 
the instrument, unless the adverse claimant 


posts indemnity or procures the issuance 
of appropriate legal process restraining 
the payment. Thus payment to a holder 
in an adverse claim situation would not 
give discharge if the adverse claimant 
had followed either of the procedures 
provided for in the “unless” clause of Sec- 
tion 3—603; nor would a discharge result 
from payment in two other specific situa- 
tions described in Section 3—603. 


Cross references: 

Sections 1—201, 3—307 and 3—603(1). 
Definitional cross references: 

“Holder”. Section 1—201. 


“Instrument” Section 3—102. 
“Rights”. Section 1—-201. 
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NORTH CAROLINA COMMENT 


For North Carolina the most important 
part of this section pertains to its authori- 
zation allowing any holder, “whether or 
not he is the owner,’ to enforce payment 
in his own name. 

Under similar wording in GS 25-57 
(NIL 51), our court held that a holder 
collection agent could not sue in his own 
name because of the “real party in in- 


terest” statute, GS 1-57. First Nat’l Bank 
v. Rochamora, 193 N.C. 1, 136 S.E. 259 
(1927). 

Unless there is some real reason to fol- 
low Rochamora, GS 25-3-301 should not 
be amended; and it should be construed 
as clearly written. 

For a criticism of MRochamora, 
N.C.L. Rev. 369 (1927). 


see’'5 


§ 25-3-302. Holder in due course.—(1) A holder in due course is a holder 


who takes the instrument 
(a) for value; and 
(b) in good faith ; and 


(c) without notice that it is overdue or has been dishonored or of any defense 
against or claim to it on the part of any person. 

(2) A payee may be a holder in due course. 

(3) A holder does not become a holder in due course of an instrument : 

(a) by purchase of it at judicial sale or by taking it under legal process ; or 

(b) by acquiring it in taking over an estate; or 

(c) by purchasing it as part of a bulk transaction not in regular course of busi- 


ness of the transferor. 


(4) A purchaser of a limited interest can be a holder in due course only to the 
extent of the interest purchased. (1899, c. 733, s. 52; Rev., s. 2201; C. S., s. 3033; 


1965; cs 70075212) 


Instrument Must Be Negotiable-—vThe 
transfer by indorsement to another of a 
bond indemnifying a bank from any loss 
which it might sustain by reason of its 
taking over the assets and discharging the 
liabilities of another bank, which bond is 
not payable to order and hence does not 
comply with the statutory requirements 
to be a negotiable instrument, is an as- 
signment of a chose in action, and the as- 
signee is not a holder in due course. North 
Carolina Bank & Trust Co. v. Williams, 
201 N.C. 464, 160 S.E. 484 (1931). 

Indorsement Is Necessary.—To consti- 
tute a holder in due course it is required 


that the instrument be indorsed. Mayers v. 
McRimmon, 140 N.C. 640, 53 S.E. 447 


(1906): Planters, Banle ec) Itust ©o., vy. 
welverton, 15a Nes salt lle tse 209 
(1923). See also Keith v. Henderson 


County, 204 N.C. 21, 167 S.E. 481 (1933). 

And without It Holder Is Subject to 
Equities.—A holder of a note not indorsed 
to him is not a holder in due course, and 
it makes no difference if he had no notice 
of the equities of the parties, he is sub- 
ject to them nevertheless. Steinhilper v. 
Basnight, 153 N.C. 293, 69 S.E. 220 (1910). 

But Enlarged Liability of Indorser Does 
Not Affect Holder.—A negotiable note in- 
dorsed to a holder, bearing an enlarged 
liability—a guaranty of payment—makes 
the holder a holder in due course in spite 
of the enlarged liability of the indorser. 





Richmond Guano Co. v. Walston, 191 
N.C. 797, 133 S.E. 196 (1926). 

Indorsement Implies “Due Course.” — 
The holder of a negotiable instrument duly 
indorsed is, prima facie, a purchaser for 
value, in good faith, before maturity, and 
without notice of any defect in the title of 
the person negotiating it. Smathers v. Tox- 
away Hotel Co., 168 N.C. 69, 84 S.E. 47 
(1915); Worth Co. v. International Feed 
Co., 172 N.C. 335, 90 S.E. 295 (1916). 

The admission by the maker of a pro- 
missory note that it had been indorsed to 
the plaintiff in due course raises the pre- 
sumption prima facie that he is a holder 
in due course, and the prima facie case 
is not rebutted by a denial in the plead- 
ings. Gulf States Steel Co. v. Ford, 173 
N.C. 195, 91 S.E. 844 (1917). 


Holder for Collection Is Not Holder in 
Due Course.—A bank taking a note for 
collection is not a holder in due course. 
Manufacturers Fin. Co. vy. Amazon Cotton 
Mills Co., 187 N.C. 233, 121 S.E. 439 
(1924); Bank v. Rochamora, 193 N.C. 1, 
136 S.E. 259 (1927). See §§ 25-4-208, 25-4- 
209. 

Bank Held Not Holder for Collection. 
—The fact that there is a custom among 
banks to take drafts for collection, and 
charge them back if they are unpaid, is 
not sufficient evidence to show that a bank 
holding a draft is not a holder in due 
course, Elm City Lumber Co. v. Childer- 
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hose, 167 N.C. 34, 83 S.E. 22 (1914); nor 
will the charging back of a check which 
is unpaid, make the holder bank a holder 
for collection, if the back charge was 
against an account that consisted of de- 
posited checks that were later returned 
unpaid. Standard Trust Co. v. Commer- 
cial Nat’l Bank, 240 Fed. 303 (4th Cir. 
1917). 

Fraud as Preventing Payee from Being 
Holder in Due Course.—Where the _ in- 
dorser alleged in his answer that he signed 
the note upon representations made by the 
maker that the payee was lending the 
money to the maker to finance the equip- 
ment of a law office, that in fact the note 
was given to cover funds of the payee on 
deposit in a bank which had been wrong- 
fully converted by the maker, and that the 
payee had full knowledge of, agreed to, 
and participated in, the fraudulent scheme 
to procure the indorser to sign the note 
by such false representations, the answer 
was sufficiently broad to allege fraud, and 
the payee was not a holder in due course 
under this section. Mitchell v. Strickland, 
207 N.C. 141, 176 S.E. 468 (1934). 

Wrongful Procurement by Agent of 
Holder.—Defendant’s evidence tended to 
show that he executed the note in suit to 
be used to pay for shares of stock of the 
corporate payee, that the stock was never 
delivered to him and consequently the note 
was never delivered by him, but that the 
note was procured from his office without 
his knowledge or consent by the president 
of the payee who was also a collecting 
agent for a bank, and who turned the note 
over to the bank as collateral security for 
his company’s note. Held: If in procuring 
the note the president of the company was 
acting as an agent of the company, knowl- 
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edge of the infirmity, nothing else appear- 
ing, would not be imputed to the bank and 
it would be a holder in due course, while 
if, in procuring the note, he was acting as 
agent of the bank, it would have imputed 
knowledge of the infirmity and would not 
be a holder in due course, and therefore, it 
being admitted that he was an agent of 
the bank, an instruction that the maker 
could not be held liable if the note had 
been taken by an agent of the bank, with- 
out further elaboration, is error. National 
Bank vy. Marshburn, 217 N.C. 688, 9 S.E.2d 
372 (1940). 

Holder of Note Obtaining Same by In- 
dorsement after Maturity Is Not Holder in 
Due Course.—See Mansfield v. Wade, 208 
N.C. 790, 182 S.E. 475 (1935). 

And Taking Renewal Note Therefor 
Does Not Cure Defect.—A bank purchas- 
ing a note after maturity takes it subject 
to the equities of the parties. A subsequent 
note taken as a renewal of the first will 
not cure the defect and such holder can- 
not enforce payment. Grace & Co. v. 
Strickland, 188 N.C. 369, 124 S.E. 856 
(1924); Merchants Nat’! Bank v. Howard, 
188 N.C. 543, 125 S.E. 126 (1924). 

Plaintiff Acquiring Note after Date He 
Contends It Was Due.—Where plaintiff 
acquires a note from the payee subsequent 
to the date plaintiff contends the note was 
due, plaintiff may not assert that he was 
a holder in due course before maturity, 
and he was not protected by the NIL. 
Industrial Distribs., Inc. v. Mitchell, 255 
N.C. 489, 122 S.E.2d 61 (1961). 

Question for Jury. — Whether the exe- 
cution of notes was induced by fraudulent 
representations, held a question for jury. 
Clark v. Laurel Park Estates, 196 N.C. 
624, 146 S.E. 584 (1929). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 52, Uniform Negotiable Instruments 
Law. 

Changes: Reworded; new provisions. 

Purposes of changes and new matter: 
The changes are intended to remove un- 
certainties arising under the original sec- 
tion. 

1. The language “without notice that it 
is overdue” is substituted for that of the 
Original subsection (2) in order to make it 
clear that the purchaser of an instrument 
which is in fact overdue may be a holder 
in due course if he takes it without notice 
that it is overdue. Such notice is covered 
by the section on notice to purchaser 
(Section 3—304). 

2. Subsection (2) is intended to settle 


the long continued conflict over the status 
of the payee as a holder in due course. 
This conflict has turned very largely upon 
the word “negotiated” in the origina) Sec- 
tion 52(4), which is now eliminated. The 
position here taken is that the payee may 
become a holder in due course to the same 
extent and under the same circumstances 
as any other holder. This is true whether 
he takes the instrument by purchase from 
a third person or directly from the obli- 
gor. All that is necessary is that the payee 
meet the requirements of this section. In 
the following cases, among others, the 
payee is a holder in due course: 

a. A remitter, purchasing goods from 
P, obtains a bank draft payable to P and 
forwards it to P, who takes it for value, 
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in good faith and without notice as re- 
quired by this section. 

b. The remitter buys the bank draft 
payable to P, but it is forwarded by the 
bank directly to P, who takes it in good 
faith and without notice in payment of the 
remitter’s obligation to him. 

c. A and B sign a note as comakers. 
A induces B to sign by fraud, and without 
authority from B delivers the note to P, 
who takes it for value, in good faith and 
without notice. 


d. A defrauds the maker into signing an 
instrument payable to P. P pays A for it 
in good faith and without notice, and the 
maker delivers the instrument directly 
tombe 


e. D draws a check payable to P and 
gives it to his agent to be delivered to P 
in payment of D’s debt. The agent delivers 
it to P, who takes it in good faith and 
without notice in payment of the agent’s 
debt to P. But as to this case see Section 
3—304(2), which may apply. 

f. D draws a check payable to P but 
blank as to the amount, and gives it to his 
agent to be delivered to P. The agent fills 
in the check with an excessive amount, 
and P takes it for value, in good faith and 
without notice. 


g. D draws a check blank as to the 
name of the payee, and gives it to his 
agent to be filled in with the name of A 
and delivered to A. The agent fills in the 
name of P, and P takes the check in good 
faith, for value and without notice. 


3. Subsection (3) is intended to state 
existing case law. It covers a few situa- 
tions in which the purchaser takes the in- 
strument under unusual circumstances 
which indicate that he is merely a suc- 
cessor in interest to the prior holder and 
can acquire no better rights. (If such prior 
holder was himself a holder in due course, 
the purchaser succeeds to that status under 
Section 3—201 on Transfer.) The provi- 
sion applies to a purchaser at an execution 
sale, a sale in bankruptcy or a sale by a 
state bank commissioner of the assets of 
an insolvent bank. It applies equally to 


NORTH 
By clarifying additions this section 
broadens somewhat the test for HDC 


status. For example, a payee can be an 
HDC if he meets the regular tests (sub- 
section (2)). This rule is implied in Mit- 
chell v. Strickland, 207 N.C. 141, 176 S.E. 
468 (1934). 

To get a full picture of the broadened 
rules of HDC, this section must be read 
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an attaching creditor or any other person 
who acquires the instrument by legal proc- 
ess, even under an antecedent claim; and 
equally to a representative, such as an 
executor, administrator, receiver or as- 
signee for the benefit of creditors, who 
takes over the instrument as part of an 
estate, even though he is representing ante- 
cedent creditors. 

Subsection (3) (c) applies to bulk pur- 
chases lying outside of the ordinary course 
of business of the seller. It applies, for 
example, when a new partnership takes 
over for value all of the assets of an old 
one after a new member has entered the 
firm, or to a reorganized or consolidated 
corporation taking over in bulk the assets 
of a predecessor. It has particular applica- 
tion to the purchase by one bank of a sub- 
stantial part of the paper held by another 
bank which is threatened with insolvency 
and seeking to liquidate its assets. 

4. A purchaser of a limited interest—as a 
pledgee in a security transaction—may be- 
come a holder in due course, but he may 
enforce the instrument over defenses only 
to the extent of his interest, and defenses 
good against the pledgor remain available 
insofar as the pledgor retains an equity in 
the instrument. This is merely a special 
application of the general rule (Section 
1—201) that a purchaser of a limited in- 
terest acquires rights only to the extent of 
the interest purchased. Section 27 of the 
original Act contained a similar provision. 


Cross references: 

Sections 1—201, 3—303, 3—305 and 3— 
306. 

Point 1: Section 3—304(5). 

Point 3: Section 3—201. 

Point 4: Section 1—201. 

Definitional cross references: 

“Good faith’. Section 1—201. 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“Notice”. Section 1—201. 

“Notice of dishonor”. Section 3—508. 

“Person”. Section 1—201. 

“Purchase”. Section 1—201. 

“Purchaser”. Section 1—201. 

“Value”. Section 3—303. 


CAROLINA COMMENT 


in conjunction with GS 25-3-303 (taking 
for value) and 25-3-304 (notices to pur- 
chasers). Many of the prior North Caro- 
lina cases on the HDC issue involve 
“value” and “notice,” and some of these 
are cited under the North Carolina Com- 
ments to GS 25-3-303 and 25-3-304. 

One of the major changes is to eliminate 
the requirement of GS 25-58 (NIL 52) 
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that one must take an instrument “com- 
plete and regular on its face” in order to 
be an HDC. Under the UCC incomplete- 
ness or irregularity is considered only as 
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a subdivision of the major test of “notice.” 
See North Carolina Comment to GS 25- 
3-304. 


§ 25-3-303. Taking for value.—A holder takes the instrument for value 
(a) to the extent that the agreed consideration has been performed or that he 
acquires a security interest in or a lien on the instrument otherwise than by legal 


process ; or 


(b) when he takes the instrument in payment of or as security for an antecedent 
claim against any person whether or not the claim is due; or 


(c) when he gives a negotiable instrument for it or makes an irrevocable com- 


mitment to a third person. 


(SOS. Cn 730 Sou ComtOma a 4e hey .3/85,121/,5 t0.21/75, 
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Amount Paid Is Immaterial.—The title 
passes to one who takes a negotiable pa- 
per without notice of any defect or equi- 
ties no matter how little he paid, in the 
absence of fraud. If there is fraud he is 
only entitled to what he has paid before 
receiving notice of the fraud. United 
States Nat'l Bank v. McNair, 116 N.C. 
550, 21 S.E. 389) (1895). 

The relinquishment of a right of dower 
was a valid consideration for a promissory 
note. Trust Co. v. Benbow, 135 N.C. 303, 
47 S.E. 435 (1904). As to abolition of 
dower and right to elect life estate in lieu 
of intestate share, see §§ 29-4, 29-30. 

Creditor Taking Instrument for Anteced- 
ent Debt Holds for Value.—The transfer 
of a negotiable note by the holder to his 
creditor before maturity for an anteced- 
ent debt constitutes the transferee a holder 
for value. American Exch. Nat’l Bank v. 
Seagroves, 166 N.C. 608, 82 S.E. 947 
(1914). 

A person who accepts a check for a pre- 
existing debt owed him by the maker is a 
purchaser for value. National Bank v. 
Marshburn, 229 N.C. 104, 47 S.E.2d 793 
(1948). 

Many of the courts had prior to the 
NIL denied that an indebtedness was suffi- 
cient consideration to constitute one a 
holder for value within the meaning of 
the law merchant. The NIL provisions on 
this question, however, changed the rule. 
Singer Mfg. Co. v. Summers, 143 N.C. 
102, 55 S.E. 522 (1906). 

As Does Assignee of Instrument Trans- 
ferred to Secure Pre-existing Debt. — 
When a negotiable note is transferred be- 
fore maturity as collateral security for a 
pre-existing debt, the assignee is such 
holder for value that he takes free from 
equities of which he had no notice, to the 
extent of the debt secured. See Brooks v. 
Sullivan, 129 N.C. 190, 39 S.E. 822 (1901). 
The law was previously otherwise. Har- 
ris v. Horner, 21 N.C. 455, 30 Am. Dec. 


182 (1836); Holderby v. Blum, 22 N.C. 
51 (1838); Potts v. Blackwell, 56 N.C. 449 
(1857). 

An interpleader, where a note has been 
attached, who claims as a holder in due 
course, and makes it appear that the note 
was taken as collateral security to another 
note, is a holder in due course only to the 
extent of his lien. The balance is subject 
to attachment. Sugg v. St. Mary’s Oil 
Engines Co.,493 NC. -815, 138+S.H. °169 
(1927). 

A bank taking a warehouse receipt as 
collateral security is a holder in due course 
to the extent of its lien. Lacy v. Globe 
Indem. Co., 189 N.C. 24, 126 S.E. .316 
(1925). 

Where a bank pledged certain bonds to 
secure the deposit of a town, the town ac- 
quired the bonds for value as security for 
a pre-existing indebtedness which was suf- 
ficient to constitute it a holder in due 
course within the meaning of the NIL, 
Standard Inv. Co. v. Snow Hill, 78 F.2d 
33 (4th Cir. 1935). 

A note given by incorporators of a land 
company to secure the holder of a mort- 
gage for the purchase price carries suffi- 
cient consideration. Johnson vy. Rodeger, 
119, N.C. 446, 25 S.E. 1021 (1896). 

Unless Note Was Nonnegotiable——The 
provision of the NIL, that a pre-existing 
debt is sufficient consideration for a pro- 
missory note did not apply when the note 
in question was not negotiable within the 
meaning of the NIL, and the debt was not 
contracted by the maker; and where a 
nonnegotiable note was given by a widow 
for the defalcation of her husband with- 
out consideration, it had to be alleged and 
shown that she knowingly accepted profit, 
advantage or benefit from the transaction. 
Peoples Bldg. & Loan Ass’n v. Swaim, 
198 N.C. 14, 150 S.E. 668 (1929). 

But Recovery Is Limited to Amount of 
Consideration Paid or Debt Secured. — 
Where the original consideration of the 
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paper is illegal or fraudulent, or it is 
taken as collateral security, the right of 
recovery is restricted to the consideration 
actually paid by the indorsee before notice 
of the fraud. Dresser v. Missouri & I. Ry. 
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Constra? Go0.930/ U.55002," 23 Rl -wHidsesi5 
(1876), or the amount of the debt to which 
it is collateral. Kerr v. Cowen, 17 N.C. 
356 (1833); United States Nat’l Bank v. 
McNair, 116 N.C. 550, 21 S.E. 389 (1895). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 25, 26, 27 and 54, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded; orig- 
inal Section 26 omitted. 

Purposes of changes: The changes are 
intended to remove uncertainties arising 
under the original Act. 

1. The original Section 26 which had 
reference to the liability of accommodation 
parties is omitted as erroneous and mis- 
leading, since a holder who does not him- 
self give value cannot qualify as a holder 
in due course in his own right merely 
because value has previously been given 
for the instrument. 

2. In this Article value is divorced from 
consideration (Section 3—408). The latter 
is important only on the question of 
whether the obligation of a party can be 
enforced against him; while value is im- 
portant only on the question of whether 
the holder who has acquired that obligation 
qualifies as a particular kind of holder. 

3. Paragraph (a) resolves an apparent 
conflict between the original Section 54 
and the first sentence of the original Sec- 
tion 25, by requiring that the agreed con- 
sideration shall actually have been given. 
An executory promise to give value is not 
itself value, except as provided in para- 
graph (c). The underlying reason of policy 
is that when the purchaser learns of a 
defense against the instrument or of a 
defect in the title he is not required to 
enforce the instrument, but is free to re- 
scind the transaction for breach of the 
transferor’s warranty (Section 3—417). 
There is thus not the same necessity for 
giving him the status of a holder in due 
course. cutting off claims and defenses, as 
where he has actually paid value. A com- 
mon illustration is the bank credit not 
drawn upon, which can be and is revoked 
when a claim or defense appears. 


4. Paragraph (a) limits the language of 
the original Section 27, eliminating the 
attaching creditor or any other person who 
acquires a lien by legal process. Any such 
lienor has been uniformly held not to be 
a holder in due course. 


5. Paragraph (b) restates the last sen- 
tence of the original Section 25. It adopts 
the generally accepted rule that the holder 
takes for value when he takes the instru- 
ment as security for an antecedent debt, 
even though there is no extension of time 
or other concession, and whether or not 
the debt is due. The provision extends the 
same rule to any claim against any person; 
there is no requirement that the claim 
arise out of contract. In particular the 
provision is intended to apply to an instru- 
ment given in payment of or as security 
for the debt of a third person, even though 
no concession is made in return. 

6. Paragraph (c) is new, but states gen- 
erally recognized exceptions to the rule 
that an executory promise is not value. A 
negotiable instrument is value because it 
carries the possibility of negotiation to a 
holder in due course, after which the party 
who gives it cannot refuse to pay. The 
same reasoning applies to any irrevocable 
commitment to a third person. such as a 
letter of credit issued when an instrument 
is taken. 


Cross references: 


Sections 3—302 and 3—415 

Point 1: Section 3—415. 

Point 2: Section 3—408. 

Point 3: Section 3—417. 
Definitional cross references: 
“Holder”. Section 1—201. 
“Instrument”. Section 3—102. 
“Person 2 Section  1--201, 
“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


Generally, this section defines the 
“value” requirement of HDC status. One 
change makes it clear that a holder can- 
not “tack” the value given by another in 
order to be HDC. An HDC must himself 
give value. 

The time at which bank credit will be 


treated as value by the bank is not fully 
covered by this section, but “value” by 
a bank is covered by GS 25-4-209 (when 
bank gives value for purposes of holder 
in due course). The value by a bank prob- 
lem had been an uncertain matter in 
North Carolina, and a more complete dis- 
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cussion is given in the North Carolina 
Comments under GS 25-4-208 and 25-4- 
209. 

The provisions of subsection (a) stating 
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that a security interest or a lien on an in- 
strument constitute value are in accord 
with Sugg v. St. Mary’s Oil Engine Co., 
193 N.C. 814, 138 S.E. 169 (1927). 


§ 25-3-304. Notice to purchaser.—(1) The purchaser has notice of a 


claim or defense if 


(a) the instrument is so incomplete, bears such visible evidence of forgery or 
alteration, or is otherwise so irregular as to call into question its validity, terms or 
ownership or to create an ambiguity as to the party to pay ; or 

(b) the purchaser has notice that the obligation of any party is voidable in 
whole or in part, or that all parties have been discharged. 

(2) The purchaser has notice of a claim against the instrument when he has 
knowledge that a fiduciary has negotiated the instrument in payment of or as secu- 
rity for his own debt or in any transaction for his own benefit or otherwise in 


breach of duty. 


(3) The purchaser has notice that an instrument is overdue if he has reason to 


know 


(a) that any part of the principal amount is overdue or that there is an uncured 
default in payment of another instrument of the same series ; or 

(b) that acceleration of the instrument has been made; or 

(c) that he is taking a demand instrument after demand has been made or more 
than a reasonable length of time after its issue. A reasonable time for a check 
drawn and payable within the states and territories of the United States and the 
District of Columbia is presumed to be thirty days. 

(4) Knowledge of the following facts does not of itself give the purchaser notice 


of a defense or claim 


(a) that the instrument is antedated or postdated ; 
(b) that it was issued or negotiated in return for an executory promise or ac- 
companied by a separate agreement, unless the purchaser has notice that a defense 


or claim has arisen from the terms thereof ; 


(c) that any party has signed for accommodation ; 
(d) that an incomplete instrument has been completed, unless the purchaser has 


notice of any improper completion ; 


(e) that any person negotiating the instrument is or was a fiduciary ; 

(f) that there has been default in payment of interest on the instrument or in 
payment of any other instrument, except one of the same series. 

(5) The filing or recording of a document does not of itself constitute notice 
within the provisions of this article to a person who would otherwise be a holder in 


due course. 


(6) To be effective notice must be received at such time and in such manner as 


to give a reasonable opportunity to act on it. 


GOTO NeNy Joneae 40) 02) Jo, 997-90; 


Rev., ss. 2194, 2201, 2202, 2204, 2205; C. S., ss. 3026, 3033, 3034, 3036, 3037; 
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Irregularities on Face of Instrument Do 
Not Charge Holder with Notice—Under 
the NIL observable irregularities on the 
face of the instrument did not suffice to 
affect the rights of a holder in due course. 
It was necessary that circumstances set 
out in the NIL should occur in order to 
charge the holder with notice. Smathers & 
Co. v. Toxaway Hotel Co., 162 N.C. 346, 
78 S.E. 224 (1913); Smathers & Co. v. Tox- 
away Hotel Co., 167 N.C. 469, 83 S.E. 844 
(C19%4)>) Critcher vy. Ballard, 180) N:C) 111, 
104 §.E. 134 (1920); Holleman v. Harnett 
Countve.! sust.Co., 185: N.@s 49.115 S: EB. 


825 (1923); Lacy v. Globe Indem. Co., 189 
N.C. 24, 126 S.E. 316 (1925). And see 
Piedmont Carolina Ry. v. Shaw, 223 Fed. 
973 (4th Cir. 1915). 

Nor Do Facts That Note Is Discounted 
by Stranger and Alternative Place of 
Payment Is Unknown. — The fact that a 
note is negotiated by a stranger ata dis- 
count and one of the alternative places 
of payment was not known to the holder, 
is not sufficient to put him on notice of the 
defects. Farthing v. Dark, 111 N.C. 243, 16 
S.E. 337 (1892). This case was reported in 
Farthing v. Dark, 109 N.C. 291, 13 S.E. 
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918 (1891), but at that time the court was 
not advertent to the fact that there was 
an alternative place of payment. 

But Indorsee with Actual Notice of 
Fraud Is Subject to Equities—When a 
note is signed through fraud of another, 
and discounted with an indorsee that had 
notice of this fraud, the indorsee is sub- 
ject to the equities between the parties. 
Grace & Co. v. Strickland, 188 N.C. 369, 
124 S.E. 856 (1924). 

And Facts Known May Give Rise To 
Duty to Inquire. — When a person has 
knowledge of such facts and circumstances 
which make it incumbent on him to inquire 
as to the character of the note which he 
purchased, he will be affected with knowl- 
edge of all that the inquiry would disclose. 
Bunting. v.. Ricks, 22. -N.C...130,. 32. Am. 
Dec. 699 (1838); Hulbert v. Douglas, 94 
N.C. 322. (1886); dort Vesti eat: 
105, 42 S.E. 548 (1902). 

But Mere Knowledge of Assignor’s 
Crookedness Is Insufficient—Knowledge 
of the crookedness in business matters of 
the assignor does not defeat the title of 
the assignee or make it his duty to inquire 
relative to the note. Setzer v. Deal, 135 
N.C. 428, 47 S.E. 466 (1904). 

And fact that interest is past due does not 
of itself constitute notice of equities be- 
tween the parties, but it may be considered 
by the jury in passing on the issue. 
Fidelity Trust Co. v. Whitehead, 165 N.C. 
74, 80 S.E. 1065 (1914). 

Nor Does Statement of Transaction on 
Face of Note.—A note containing on its 
face an express statement of the transaction 
for which it was given, in the absence of 
further evidence, is not notice of the 
equities between the parties. Bank of Samp- 
son v. Hatcher, 151 N.C. 359, 66 S.E. 308 
(1909). See § 25-3-105 and note thereto. 

Notice to Bank through Officers. — A 
note payable to an officer of a bank and 
discounted at the bank through the dis- 
count committee does not make the bank 
subject to the principle of imputed knowl- 
edge when the officer is not a member of 
the discount committee. Merchants Nat'l 
Bank v. Howard, 188 N.C. 543, 125 S.E. 126 
(1924). 

A bank taking a note indorsed to it by 
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its president takes with notice of all equi- 
ties between the parties, when the presi- 
dent and cashier constitute the discount 
committee, as notice to the president con- 
stitutes notice to the bank. Le Duc v. 
Moore, 111 N.C. 516, 15 S.E. 888°(1892). 

Blank Indorsement Presumed Made 
When Instrument Executed.—Indorsements 
in blank upon negotiable instruments are 
presumed to be made contemporaneously 
with the execution of such instrument. 
Southerland v. Freemont, 107 N.C. 565, 12 
S.B2270(1890)- 

And Note with Undated Indorsement to 
Person Now Deceased Presumed Acquired 
in Due Course.—Where a negotiable in- 
strument has been indorsed to a decedent, 
and it is found among his papers, the in- 
dorsement not bearing a date, he is prima 
facie presumed to have acquired it in due 
course. Price Real Estate & Ins. Co. v. 
Jones, 191 N.C. 176, 131 S.E. 587 (1926). 

Holder of Cashier’s Check Negotiated 
within Reasonable Time Holds in Due 
Course. — Cashier’s checks, whether certi- 
fied or otherwise, are classed with bills of 
exchange payable on demand; and if nego- 
tiated by indorsement for value without 
notice and within a reasonable time, a 
holder can maintain the position of a holder 
in due course. Singer Mfg. Co. v. Summers, 
143 N.C. 102, 55 S.E. 522 (1906). As to time 
for presentment, see § 25-3-503. 

Five Days Is Reasonable Time for Nego- 
tiating Such Check.—A cashier’s check 
negotiated to a holder in another state 
within five days is negotiated in a reason- 
able time. Singer Mfg. Co. v. Summers, 143 
N.Cr'102,55575. Hois22(1906)- 

Notice to Holder Held Question for 
Jury.—Where there is conflicting evidence 
as to notice the holder had of equities be- 
tween the parties, issue should be submitted 
to asjury. Lottinay,. bull 131,N.Co 105,.4e 
S.E. 548 (1902). 

Failure to Instruct on Notice Held Er- 
ror—wWhere there is evidence that the 
holder of a negotiable instrument had notice 
of its infirmity, the question is for the jury, 
and a failure to instruct thereon is revers- 
ible error. People’s Bank & Trust Co. v. 
Duncan, 194 N.C. 692, 140 S.E. 610 (1927). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 45, 52. 53, 55 and 56, Uniform Nego- 
tiable Instruments Law. 

Changes: Combined and reworded; new 
provisions. 

Purposes of changes and new matter: 
The original sections are expanded, with 
the addition of specific provisions intended 


to remove uncertainties in the existing law. 

1. “Notice” is defined in Section 1—201. 

2. Paragraph (a) of subsection (1) re- 
places the provision in the original Section 
52(1) requiring that the instrument be 
“complete and regular on its face.” An 
instrument may be blank as to some un- 
necessary particular, may contain minor 
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erasures, or even have an obvious change 
in the date, as where “January 2, 1948” is 
changed to “January 2, 1949”. without even 
exciting suspicion. Irregularity is properly 
a question of notice to the purchaser of 
something wrong, and is sc treated here. 

3. “Voidable” obligation in paragraph 
(b) of subsection (1) is intended to limit 
the provision to notice of defense which 
will permit any party to avoid his original 
obligation on the instrument, as distin- 
guished from a set-off or counterclaim. 

4. Notice that one party has been dis- 
charged is not notice to the purchaser of 
an infirmity in the obligation of other 
parties who remain liable on the instru- 
ment. A purchaser with notice that an in- 
dorser is discharged takes subject to that 
discharge as provided in the section on 
effect of discharge against a holder in due 
course (Section 3—6U2) but is not pre- 
vented from taking the obligation of the 
maker in due course. If he has notice that 
all parties are discharged he cannot be a 
holder in due course. 


5. Subsection (2) follows the policy of 
Section 6 of the Uniform Fiduciaries Act, 
and specifies the same elements as notice 
of improper conduct of a fiduciary. Under 
paragraph (e) of subsection (4) mere no- 
tice of the existence of the fiduciary rela- 
tion is not enough in itself to prevent the 
holder from taking in due course, and he 
is free to take the instrument on the 
assumption that the fiduciary is acting 
properly. The purchaser may pay cash 
into the hands of the fiduciary without 
notice of any breach of the obligation. 
Section 3—206 should be consulted for the 
effect of a restrictive indorsement. 

6. Subsection (3) removes an uncer- 
tainty in the original Act by providing 
that reason to know of an overdue install- 
ment or other part of the principal amount 
is notice that the instrument is overdue 
and thus prevents the purchaser from tak- 
ing in due course. On the other hand sub- 
section (4) (f) makes notice that interest 
is overdue insufficient, on the basis of 
banking and commercial practice, the de- 
cisions under the original Act, and the 
frequency with which interest payments 
are in fact delayed. Notice of default in 
payment of any other instrument, except 
an uncured default in another instrument 
of the same series, is likewise insufficient. 

7. Subsection (3) departs from the orig- 
inal Section 52(2) by providing that the 
purchaser may take accelerated paper, or 
a demand instrument on which demand 
has in fact been made, as a holder in due 
course if he takes without notice of the 
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acceleration or demand. With this change 
the original Section 45 is eliminated, as the 
presumption that any negotiation has taken 
place before the instrument was in fact 
overdue is of importance only in aid of a 
holder in due course. Under this section 
it is not conclusive that the instrument 
was in fact overdue when it was negoti- 
ated, if the holder takes without notice of 
that fact. 

The “reasonable time after issue” is re- 
tained from the original Section 53, but 
paragraph (c) adds a presumption, as 
that term is defined in this Act (Section 
1—201), that a domestic check is stale 
after thirty days. 


8. Paragraph (a) of subsection (4) re- 
jects decisions holding that an instrument 
known to be antedated or postdated is not 
“regular.” Such knowledge does not pre- 
vent a holder from taking in due course. 

9. Paragraph (b) of subsection (4) is to 
be read together with the provisions of 
this Article as to when a promise or order 
is unconditional and as to other writings 
affecting the instrument (Sections 3—105 
and 3—119). Mere notice of the existence 
of an executory promise or a _ separate 
agreement does not prevent the holder 
from taking in due course, and such notice 
may even appear in the instrument itself. 
If the purchaser has notice of any default 
in the promise or agreement which gives 
rise to a defense or claim against the in- 
strument, he is on notice to the same ex- 
tent as in the case of any other information 
as to the existence of a defense or claim. 

10. Paragraph (d) of subsection (4) 
follows the policy of the original Section 
14, under which any person in possession 
of an instrument has prima facie authority 
to fill blanks. It is intended to mean that 
the holder may take in due course even 
though a blank is filled in his presence, if 
he is without notice that the filling is im- 
proper. Section 3—407 on alteration should 
be consulted as to the rights of subsequent 
holders following such an alteration. 

11. Subsection (5) is new. It removes an 
uncertainty arising under the original Act 
as to the effect of “constructive notice” 
through public filing or recording. 

12. Subsection (6) is new. It means that 
notice must be received with a sufficient 
margin of time to afford a reasonable op- 
portunity to act on it, and that a notice 
received by the president of a bank one 
minute before the bank’s teller cashes a 
check is not effective to prevent the bank 
from becoming a holder in due course. See 
in this connection the provision on notice 
to an organization, Sec. 1—201(27). 
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Cross references: 
Sections 3—201 and 3—302. 
Point 1: Section 1—201. 
Point 4: Section 3—602. 
Point 5: Section 3—206. 
Point 7: Section 1—201. 
Point 9: Sections 3—105(1) (b) and (c) 
and 3—119. 
Point 10: Section 3—407. 
Point 12: Section 1—201. 
Definitional cross references: 
“Accommodation party”. Section 3—415. 
“Agreement”. Section 1—201. 
“Alteration”. Section 3—407. 
“Bank”. Section 1—201. 
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“Check”. Section 3—104. 

“Holder in due course’. Section 5—302. 
“Instrument”. Section 3—102. 
“Issue”. Section 3—102. 
“Negotiation”. Section 3—202. 
“Notice”. Section 1—201. 
“Party”. Section 1—201. 
“Person”. Section 1—201. 
“Presumed”. Section 1—201. 
“Promise”. Section 3—10v2. 
“Purchaser”. Section 1—201. 
“Reasonable time’. Section 1—204. 
“Signed”. Section 1—201. 
“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


This lengthy section and Official Com- 
ment cover the troublesome problem of 
“notice.” The Official Comment gives a 
reasonable explanation of the rewording 
function of the section. Basically, the sec- 
tion is merely a recodification of the NIL 
and the better decisions under it. 

One major change of this section and 
GS 25-3-302 is to eliminate the “complete 
and regular on its face’ requirement of 
HDC status. Under subsection (1) (a) 
an instrument will give notice of a “claim 
or defense” only if the instrument is “so 
incomplete,” etc., as to call into question 
its “validity,” etc. 

There have been a sizable number of 
North Carolina cases on whether a party 
could be an HDC under varying circum- 
stances. However, a restating of these cases 


here would add little to a general under- 
standing of the purpose of this section. 
Any possible conflict between prior deci- 
sions made on particularized facts and this 
section would likely not affect the ordi- 
nary dealings in negotiable instruments. 

Subsection (2): According to the Offi- 
cial Comment 5, this subsection follows 
the policy of § 6 of the Uniform Fidu- 
ciaries Act (GS 32-7). Since GS 32-5, 32-6, 
and 32-7 adopt somewhat different ap- 
proaches on “notice’ to a taker from a 
fiduciary, the future relationship between 
these sections and subsection (2) is some- 
what ambiguous. 

While no recommendation for amend- 
ment is made at this time, a further analy- 
sis is suggested. 


§ 25-3-305. Rights of a holder in due course. — To the extent that a 
holder is a holder in due course he takes the instrument free from 

(1) all claims to it on the part of any person; and’ 

(2) all defenses of any party to the instrument with whom the holder has not 


dealt except 


(a) infancy, to the extent that it is a defense to a simple contract ; and 
(b) such other incapacity, or duress, or illegality of the transaction, as renders 


the obligation of the party a nullity ; and 


(c) such misrepresentation as has induced the party to sign the instrument with 
neither knowledge nor reasonable opportunity to obtain knowledge of its character 


or its essential terms ; and 


(d) discharge in insolvency proceedings ; and 


strument. 
2997, 3038 ; 1965, c. 700, s. 1.) 


Under NIL Only Defective Title Pre- 
vented Enforcement of Note by Holder in 
Due Course.—One taking a note as a 
holder in due course could, under the NIL, 
enforce his right against all prior parties, 
except in case of a defective title. David- 
son v. Powell, 114 N.C. 575, 19 S.E. 601 
(1894); Bank v. McNair, 116 N.C. 550, 21 
S.E. 389 (1895); Bank v. Griffin, 153 N.C. 
72, 68 S.E. 919 (1910); Standing Stone 


(1899, 02733, sa 15, l6a0/e Rev. Ss.02 lone L001: 2200 se sons ec 


Nat’l Bank v. Walser, 162 N.C. 53, 77 S.E. 
1006 (1913). 

But Maker Could Set Up Defenses 
against Other Holder—The maker of a 
note could net set up defenses he might 
have against the payee of the note in an 
action by a holder in due course, but where 
the holder was not a holder in due course 
without notice, the maker could set up all 
defenses which he might have as against 
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the payee. Federal Reserve Bank v. At- 
more, 200 N.C. 437, 157 S.E. 129 (1941). 

Under the NIL, where the answer suff- 
ciently alleged that the holder was not a 
holder in due course for value without 


notice, all defenses which the defendant 
might have were presentable under the 
pleadings. Federal Reserve Bank v. At- 


more, 200 N.C. 437, 157 S.E. 129 (1941). 


Generally, Bona Fide Holder’s Title Was 
Valid against Everyone——Subject to cer- 
tain limitations, e.g., when a _ negotiable 
instrument is declared void by statute, 
legal incapacity to contract, or fraud in the 
factum, the rule under the law merchant 
and also under the NIL was that a bona 
fide holder of a negotiable instrument in 
due course held a title valid as against all 
the world. State Planters Bank v. Courtesy 
Motors, Inc., 250 N.C. 466, 109 S.E.2d 189 
(1959). 

Rights of Holders of Notes Tainted with 
Usury or Illegality—When by statute the 
paper is void in whole or in part from 
its inception, as for usury or for gam- 
ing or immoral contracts, it is void to the 
same extent into whosesoever hands it 
may pass, even if acquired before maturity, 
for value and without notice, and the sole 
remedy of the holder for the deficiency is 
against the indorser. Ward v. Sugg, 113 
N.C. 489, 18 S.E. 717 (1893); United States 
Nat’! Bank v. McNair, 116 N.C. 550, 21 
S.E. 389 (1895). As to gaming contracts, 
see § 16-1 et seq. and notes thereto. As to 
usury, see § 24-2 and note thereto. 


Where the original consideration of the 
paper is illegal or fraudulent, or it is taken 
as collateral security, the right of recovery 
is restricted to the consideration actually 
paid by the indorsee before notice of the 
fraud, or the amount of the debt to which 
it is collateral. But the exception does not 
extend further, not even to cases where 
the note was issued without any consider- 
ation, though it may be purchased by the 
indorsee for less than its face value. United 
States Nat'l] Bank v. McNair, 116 N.C. 
550, 21 S.E. 389 (1895). 


When a note, on which the payee has 
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charged or received usury, and which is 
negotiable in form, has been indorsed and 
delivered by the payee, before maturity, 
for value, and without notice of any defect 
in the title of the payee, or of any equity 
which the maker is entitled to enforce 
against the payee, to a third person, who 
thereby becomes a holder in due course of 
the note, such holder in an action on the 
note may recover of the maker the prin- 
cipal of the note, but cannot recover in- 
terest thereon, for the reason that the law 
declares the promise to pay interest, in 
such case, void. Federal Reserve Bank v. 
Jones, 205 N.C. 648, 172 S.E. 185 (1934). 

Where a borrower is entitled to enforce 
an equity against the payee because of a 
device to evade the usury laws, namely, 
the withholding of a part of the face 
amount of the note, this equity cannot be 
enforced against a holder in due course. 
Federal Reserve Bank v. Jones, 205 N.C. 
648, 172 S.E. 185 (1934), affirming judg- 
ment for face amount of note, less credit 
for a payment, with interest from date of 
judgment. 

Presumption of Sanity of Maker.—There 
is a rebuttable presumption that a promi- 
sor was sane at the time of the execution 
of a note, and on that question the burden 
of showing the contrary, as a general rule, 
is upon the defendant or the person al- 
leging it. Jones v. Winstead, 186 N.C. 
536, 120 S.E. 89 (1923). 

Contemporaneous Parol Agreements.— 
Under the NIL, it was competent to prove 
a collateral agreement, as between the im- 
mediate parties, making a note nonpayable 
upon a contingency which would deprive 
the note of all consideration even though 
the note was under seal. Farrington v. 
McNeill, 174 N.C. 420, 93 S.E. 957 (1917). 

But in an action upon a note the de- 
fendants were not permitted to set up the 
defense that as a part of the contempo- 
raneous parol agreement they were given 
further time, until certain lands had been 
sold, for such would be in contradiction of 
the written instrument. Cherokee County 
vv, Meroney, 273 “N.C “653, 92 -S.16. 616 
Gio»: 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 15, 16 and 57, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded; new 
provisions; rule of original Section 15 re- 
versed. 

Purposes of changes and new matter: 

1. The section applies to any person who 
is himself a holder in due course, and 
equally to any transferee who acquires the 


rights of one (Section 3—201). “Takes” is 
substituted for “holds” in the original 
Section 57 because a holder in due course 
may still be subject to any claims or de- 
fenses which arise against him after he 
has taken the instrument. 

2. The language “all claims to it on the 
part of any person” is substituted for “any 
defect of title of prior parties” in the orig- 
inal Section 57 in order to make it clear 
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that the holder in due course takes the 
instrument free not only from any claim 
of legal title but also from all liens, equi- 
ties or claims of any other kind. This 
includes any claim for rescission of a prior 
negotiation, in accordance with the pro- 
visions of the section on reacquisition 
(Section 3—208). 

3. “All defenses” includes nondelivery, 
conditional delivery or delivery for a 
special purpose. Under this Article such 
nondelivery or qualified delivery is a de- 
fense (Sections 3—306 and 3—307) and 
the defendant has the full burden of estab- 
lishing it. Accordingly the “conclusive pre- 
sumption” of the third sentence of the 
original Section 16 is abrogated in favor 
of a rule of law cutting off the defense. 

The effect of this section, together with 
the sections dealing with incomplete in- 
struments (Section 3—115) and alteration 
(Section 3—407) is to cut off the defense 
of nondelivery of an incomplete instrument 
against a holder in due course, anc to 
change the rule of the original Section 15. 

4. Paragraph (a) of subsection (2) is 
new. It follows the decisions under the 
original Act in providing that the defense 
of infancy may be asserted against a 
holder in due course, even though its effect 
is to render the instrument voidable but 
not void. The policy is one of protection 
of the infant against those who take ad- 
vantage of him, even at the expense of 
Occasional loss to an innocent purchaser. 
No attempt is made to state when infancy 
is available as a defense or the conditions 
under which it may be asserted. In some 
jurisdictions it is held that an infant can- 
not rescind the transaction or set up the 
defense unless he restores the holder to 
his former position, which ‘n the case of 
a holder in due course is normally im- 
possible. In other states an infant who 
has misrepresented his age may be 
estopped to assert his infancy. Such ques- 
tions are left to the local law, as an inte- 
gral part of the policy of each state as to 
the protection of infants. 


5. Paragraph (b) of subsection (2) is 
new. It covers mental incompetence, 
guardianship, ultra vires acts or lack of 
corporate capacity to do business, any re- 
maining incapacity of married women, or 
any other incapacity apart from infancy. 
Such incapacity is largely statutory. Its 
existence and effect is left to the law of 
each state. If under the local law the effect 
is to render the obligation of the instru- 
ment entirely null and void, the defense 
may be asserted against a holder in due 
course. If the effect is merely to render 
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the obligation voidable at the election of 
the obligor, the defense is cut ot. 

6. Duress is a matter of degree. An in- 
strument signed at the point of a gun is 
void, even in the hands of a holder in due 
course. One signed under threat to prose- 
cute the son of the maker for theft may 
be merely voidable, so that the defense is 
cut off. Illegality is most frequently a 
matter of gaming or usury, but may arise 
in many other forms under a great variety 
of statutes. The statutes differ greatly in 
their provisions and the interpretations 
given them. They are primarily a matter 
of local concern and local policy. All such 
matters are therefore left to the local law. 
If under that law the effect of the duress 
or the illegality is to make the obligation 
entirely null and void, the defense may be 
asserted against a holder in due course. 
Otherwise it is cut off. 

7. Paragraph (c) of subsection (2) is 
new. It follows the great majority of the 
decisions under the original Act in recog- 
nizing the defense of “real” or “essential” 
fraud, sometimes called fraud in the es- 
sence or fraud in the factum, as effective 
against a holder in due course. The com- 
mon illustration is that of the maker who 
is tricked into signing a note in the belief 
that it is merely a receipt or some other 
document. The theory of the defense is 
that his signature on the instrument is 
ineffective because he did not intend to 
sign such an instrument at all. Under this 
provision the defense extends to an instru- 
ment signed with knowledge that it is a 
negotiable instrument, but without knowl- 
edge of its essential terms. 

The test of the defense here stated is 
that of excusable ignorance of the contents 
of the writing signed. The party must not 
only have been in ignorance, but must also 
have had no reasonable opportunity to ob- 
tain knowledge. In determining what is a 
reasonable opportunity all relevant fac- 
tors are to be taken into account, including 
the age and sex of the party, his intelli- 
gence, education and business experience; 
his ability to read or to understand Eng- 
lish, the representations made to him and 
his reason to rely on them or to have 
confidence in the person making them; the 
presence or absence of any third person 
who might read or explain the instrument 
to him, or any other possibility of obtain- 
ing independent information; and the ap- 
parent necessity, or lack of it, for acting 
without delay. 

Unless the misrepresentation meets this 
test, the defense is cut off by a holder in 
due course. 
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8. Paragraph (d) is also new. It is in- 
serted to make it clear that any discharge 
in bankruptcy or other insolvency proceed- 
ings, as defined in this Article, is not cut 
off when the instrument is purchased by a 
holder in due course. 

9. Paragraph (e) of subsection (2) is 
also new. Under the notice to purchaser 
section of this Article (Section 3—304), 
notice of any discharge which leaves other 
parties liable on the instrument does not 
prevent the purchaser from becoming a 
holder in due course. The obvious case is 
that of the cancellation of an indorsement, 
which leaves the maker and prior indorsers 
liable. As to such parties the purchaser 
may be a holder in due course, but he 
takes the instrument subject to the dis- 
charge of which he has notice. If he is 
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without such notice, the discharge is not 
effective against him (Section 3—602). 

Cross references: 

Point 1: Section 3—201(1). 

Point 2: Section 3—208. 

Point 3: Sections 3—115(2), 3—306(c), 
3—307(2) and 3—407 (3). 

Point 9: Sections 3—304(1) (b) and 3— 
602. 

Definitional cross references: 

“Contract”. Section 1—201. 

“Holder in due course”. Section 3—302. 

“Insolvency proceedings”. Section 1— 
201. 

“Instrument”. Section 3—102. 

“Notice”. Section 1—201. 

“Party”. Section 1—201. 

“Person”. Section 1—2v1. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section states the rights of both 
(1) a party who is an HDC in his own 
right and (2) a party who is a derivative 
HDC under GS 25-3-201. 

The Official Comment adequately ex- 
plains the changes from the NIL. Perhaps 
the most important change relates to a 
change in the rule of NIL 15 (GS 25-21). 
GS 25-21 did not by its terms permit an 
HDC to recover against one who signed 
an incomplete and undelivered paper. Un- 
der GS 25-3-305, however, an HDC is free 
of the defense of nondelivery of incom- 
plete paper. Thus, the liability of one who 
signs such undelivered paper is increased. 

Subsection 2 lists the several defenses 
that are valid even against an HDC. For 
a collection of North Carolina cases on 
defenses good against HDC, see North 
Carolina Digest, Bills and Notes, Key Num- 
bers 372-384. The following North Carolina 
cases probably are affirmed by this sub- 
section: 


Wachovia Bank & Trust Co. v. Crafton, 
181 N.C. 404, 107 S.E. 316 (1921), held 
(dictum), maker of note given for gam- 
bling debt not liable to HDC. 

Planters Bank & Trust Co. v. Felton, 
188 N.C. 384, 124 S.E. 849 (1924), held, 
maker of note in transaction not comply- 
ing with Blue Sky Law is liable to HDC. 
To same effect is Bank v. Hunt, 188 N.C. 
377, 124 S.E. 854 (1924). 

Marea) > eint Corparvoekitrehardt.216 
N.C. 380, 5 S.E.2d 138 (1939), held, fraud 
in the factum is a defense against HDC 
(maker was unable to read). See also 
Parker v. Thomas, 192 N.C. 798, 136 S.E. 
118 (1926). Neither of these cases is clear 
on the usual rule that one who would plead 
fraud in the factum must show himself 
free from negligence, but both strongly 
imply this requirement. 

Federal Reserve Bank v. Jones, 205 N.C. 
648, 172 S.E. 185 (1934), held, usury is 
good defense against HDC. 


§ 25-3-306. Rights of one not holder in due course.—Unless he has the 
rights of a holder in due course any person takes the instrument subject to 
(a) all valid claims to it on the part of any person ; and 


(b) all defenses of any party which would be available in an action on a simple 
contract ; and 


(c) the defenses of want or failure of consideration, nonperformance of any con- 
dition precedent, nondelivery, or delivery for a special purpose (§ 25-3-408) ; and 

(d) the defense that he or a person through whom he holds the instrument ac- 
quired it by theft, or that payment or satisfaction to such holder would be inconsis- 
tent with the terms of a restrictive indorsement. The claim of any third person to 
the instrument is not otherwise available as a defense to any party liable thereon 
unless the third person himself defends the action for such party. (1899, c. 733, 
ss. 16, 28,58, 59; Rev., ss. 2166, 2176, 2207, 2208; C. S., ss. 2997, 3008, 3039, 
3040 ; 1965, c. 700, s. 1.) 

If Due Course Not Proved, Instrument 
Is Subject to Defenses as if Nonnegotiable. 


—If plaintiff failed to prove that he was a 
holder in due course, the notes, although 
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in his hands as a holder, other than a 
holder in due course, are subject to the 
same defenses as if they were nonnegotia- 
ble. Whitman vy. York, 192 N.C. 87, 133 
S.E. 427 (1926). 

Thus, past-due instrument, lodged with 
bank as security, is subject to all defenses. 
Bank v. Loughran, 126 N.C. 814, 36 S.E. 
281 (1900). 

As Is Unindorsed Instrument Not Pay- 
able to Bearer.—The transferee of an un- 
indorsed instrument not payable to bearer 


also takes subject to defenses. Bresee v. 
Crampton, 121° “NG? 1229 289°S' 5.7" 351 
(1897). 

Maker May Prove Payment Where 


Holder Took after Maturity—Where the 
holder of a negotiable note obtained same 


Cu. 25. UNIFORM COMMERCIAL CODE 


§ 25-3-306 


by indorsement after maturity, he takes 
same subject to equities, and the maker of 
the note may establish as against such 
holder that the note was paid before it 
was indorsed to and acquired by the 
holder. Mansfield v. Wade, 208 N.C. 790, 
182 S.E. 475 (1935). 

But Purchaser after Maturity Takes Free 
of Agreement of Third Person to Pay 
Note.—A purchaser for value after matu- 
rity takes the note free from an agreement 
by a third person to pay the note when 
such third person was never a purchaser 
or holder of the note and the purchaser 
has no knowledge of such agreement be- 
tween the maker and the third person. 
Pickett v.» bulford. 21teNeGae60,189 See 
488 (1937). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 16, 28, 58 and 59, Uniform Negotiable 
Instruments Law. 

Changes: Combined, condensed and re- 
worded. 

Purposes of changes: The changes are 
intended to remove the following uncer- 
tainties arising under the original sections: 

1. Any transferee who acquires the 
rights of a holder in due course under the 
transfer section of this Article (Section 
3—201) is included within the provisions 
ot the preceding Section 305. This section 
covers any person who neither qualifies in 
his own right as a holder in due course nor 
has acquired the rights of one by transfer. 
In particular the section applies to a bona 
fide purchaser with notice that the instru- 
ment is overdue. 

2. “All valid claims to it on the part of 
any person” includes not only claims of 
legal title, but all liens, equities, or other 
claims of right against the instrument or 
its proceeds. It includes claims to rescind 
a prior negotiation and to recover the in- 
strument or its proceeds. 

3. Paragraph (b) restates the first sen- 
tence of the original Section 58. 

4. Paragraph (c) condenses the original 
Sections 16 and 28. Want or failure of con- 
sideration is specifically mentioned, as in 
the original Section 28, in order to make 
it clear that either is a defense which the 
defendant has the burden of establishing 
under the following section of this Article. 
The language as to an “ascertained or 
liquidated amount or otherwise” in the 
original Section 28 is omitted because it 
is believed to be superfluous. The third 
sentence of Section 16 is now covered by 
the preceding section. The fourth sentence 
is omitted in favor of the rule stated in 
the following section, which places the full 


burden of establishing the defense of non- 
delivery, conditional delivery or delivery 
for a special purpose upon the defendant, 
and makes any presumption unnecessary. 

5. Paragraph (d) is substituted for the 
last sentence of the original Section 59, as 
a more detailed and explicit statement of 
the same policy, which is also found in 
the original Section 22. The contract of 
the obligor is to pay the holder of the in- 
strument, and the claims of other persons 
against the holder are generally not his 
concern. He is not required to set up such 
a claim as a defense, since he usually will 
have no satisfactory evidence of his own 
on the issue; and the provision that he 
may not do so is intended as much for his 
protection as for that of the holder. The 
claimant who has lost possession of an 
instrument so payable or indorsed that 
another may become a holder has lost his 
rights on the instrument, which by its 
terms no longer runs to him. The provi- 
sion includes all claims for rescission of a 
negotiation, whether based in incapacity, 
fraud, duress, mistake, illegality, breach of 
trust or duty or any other reason. It in- 
cludes claims based on conditional delivery 
or delivery for a special purpose. It in- 
cludes claims of legal title, lien, construc- 
tive trust or other equity against the 
instrument or its proceeds. The exception 
made in the case of theft is based on the 
policy which refuses to aid a proved thief 
to recover, and refuses to aid him indi- 
rectly by permitting his transferee to re- 
cover unless the transferee is a holder in 
due course. The exception concerning 
restrictive indorsements is intended to 
achieve consistency with Section 3—603 
and related sections. 

Nothing in this section is intended to 
prevent the claimant from intervening in 
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the holder’s action against the obligor or 
defending the action for the latter, and 
asserting his claim in the course of such 
intervention or defense. Nothing here 
stated is intended to prevent any inter- 
pleader, deposit in court or other available 
procedure under which the defendant may 
bring the claimant into court or be dis- 
charged without himself litigating the 
claim as a defense. Compare Section 3—803 
on vouching in other parties alleged to be 
liable. 


Cross references: 


Section 3—302. 
Point 1: Sections 3—201(1) and 3—305. 
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Point 2: Section 3—207. 

Point 3: Section 3—307(2). 

Point 4: Sections 3—305 and 3—307(2). 
Point 5: Section 3—803. 


Definitional cross references: 


“Action”. Section 1—201. 

“Contract”. Section 1—201. 

“Delivery”. Section 1—201. 

“Holder in due course”. Section 3—302. 
“Instrument”. Section 3—102. 

“Party”. Section 1—201. 

“Person”. Section 1—201. 

“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section combines and rewords sev- 
eral sections of the NIL, and it is intended 
to remove some uncertainties under the 
NIL. Basically, however, the new rules 
are about the same as the NIL and deci- 
sions in North Carolina. 

Subsection (a) specifically states that a 
non-HDC takes subject to claims of third 
persons, thus rejecting Professor Chafee’s 
thesis that one who is a BFP after matu- 
rity takes subject to defenses, but free 
from claims of others. The rejected theory 
was based on the premise that the “red 
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flag of maturity” should be an indication 
of a possible defense by the maker, but 
does not per se indicate that some third 
person might have a claim. 

Subsection (d) specifically states that a 
defendant may not set up a jus tertii de- 
fense or claim of some third person unless 
the third person himself defends the action 
for the defendant. This section, however, 
is not intended to prevent another from 
intervening. See also GS _ 25-3-803 on 
vouching in other parties alleged to be 
liable. 


defenses and due 


course.—(1) Unless specifically denied in the pleadings each signature on an in- 
strument is admitted. When the effectiveness of a signature is put in issue 
(a) the burden of establishing it is on the party claiming under the signature; 


but 


(b) the signature is presumed to be genuine or authorized except where the ac- 
tion is to enforce the obligation of a purported signer who has died or become in- 


competent before proof is required. 


(2) When signatures are admitted or established, production of the instrument 
entitles a holder to recover on it unless the defendant establishes a defense. 

(3) After it is shown that a defense exists a person claiming the rights of a 
holder in due course has the burden of establishing that he or some person under 


whom he claims is in all respects a holder in due course. 


seeZ0e G..9 63 3040 519652 6: 700,.s..1>) 
Cross Reference.—See notes to §§ 25- 
3-301, 25-3-302. 


Maker Must Show Lack of Consider- 
ation.—Where, between the original par- 
ties, the maker sets up the want of con- 
sideration for a note he has made to the 
payee, as a defense in an action thereon, 
the burden is upon him to introduce evi- 
dence to establish his defense, and _ his 
failure to do so will entitle the payee to a 


judgment in his favor. Piner v. Brittain, 
165 N.C. 401, 81 S.E. 462 (1914); Mer- 
chants Nat'l Bank v. Andrews, 179 N.C. 


341, 102 S.E. 500 (1920). 
Presumption of Due Course Existed 
Where Bill of Lading Was Attached.— 


(Looe, Gav o3.S, 390% 


Rev., 


Under the NIL the presumption that the 
holder was one in due course existed in 
favor of the holder of a draft payable to 
order with bill of lading attached. Willard 
Mfg. Co. v. Tierney, 133 N.C. 630, 45 S.E. 
1026 (1903); Mangum vy. Mutual Grain 
CosnmStoN- Ca 181 Sita Seb. 2)(1922)): 

Or Where Duly Negotiated Note Was 
Found among Decedent’s Papers.—When a 
properly negotiated note is found among 
the papers of a deceased person that is 
prima facie evidence that the holder is a 
holder in due course, and until it is alleged 
and shown by a party liable on the note 
that it is defective, the evidence is sufficient 
for the administrator of the holder to re- 
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cover thereon. Price Real Estate & Ins. 
Co.-iv; Jones S101 ENe G 2176/31 © Sih ass? 
(1926). 

This presumption did not exist in favor 
of a holder of an unindorsed note not pay- 
able to bearer. Tyson v. Joyner, 139 N.C. 
69, 51 S.E. 803 (1905). 

Presumption Operated Where Defective 
Title Was Not Alleged and Proved.—Un- 
der the NIL the presumption that the 
holder was one in due course became op- 
erative as a matter of course where there 
was neither allegation nor proof that the 
title to a negotiable instrument was de- 
fective. The holder by indorsement was 
only required to prove the indorsement in 
order for him to be deemed prima facie 
a holder in due course. Moon y. Simpson, 
WANK Os SEV Tie Seles, Si} (aleillss)). 

But Proof of Defective Title Put Burden 
on Holder to Show Due Course.—Under 
the NIL, when it was shown or admitted 
that the title of the person who negotiated 
the instrument was defective, or there is 
evidence of the fact, it was necessary for a 
recovery by one claiming to be the holder 
in due course to show by the greater 
weight of the evidence that he was such 
a holder. Manufacturing Co. v. Summers, 
143 N.C. 102, 55 S.E. 522 (1906); American 
Nat’! Bank v. Fountain, 148 N.C. 590, 62 
S.E. 738 (1908); Merchants Nat’l Bank 
v.. Branson,. 165, N.C: 344 98%. S.H. 410 
(1914); First Nat’l Bank v. Warsaw Drug 
Co... 166 IN.Co 99; «8145S. 10935 (1914)- 
Smathers v. Toxaway Hotel Co., 168 N.C. 
69, 84 S.E. 47 (1915); Moon v. Simpson, 
170 N.C) 835,087) S-2) 1S 2101s) WVihite 
man yviy.¥ ark;) 192UN.C! 87133. 05°E. 6427 
(1926); Hooker v. Hardee, 192 N.C. 229, 
134 S.E..485 (1926). 

Since Defective Title Rebutted Presump- 
tion—The presumption that every holder 
was a holder in due course did not apply 
when it was alleged and shown that the 
negotiable instrument was indorsed by one 
whose title was defective. American Exch. 
Nat'l Bank v. Seagroves, 166 N.C. 608, 82 
S.E. 947 (1914); Whitman v. York, 192 
N.C. 87, 133 S.E. 427 (1926). 

Thus, Burden Shifted on Proof or Ad- 
mission of Fraud or Infirmity—A holder 
of a note to show that he is a_ holder 
in due course without notice must do so 
by the greater weight of evidence when 
the maker pleads and shows fraud, infirm- 
ity or defective title. American Nat’l Bank 
v. Fountain, 148 N.C. 590, 62 S.E. 738 
(1908); Myers v. Petty, 153 N.C. 462, 69 
S.E. 417 (1910); Merchants Nat’l Bank v. 
Branson, 165 N.C. 344, 81 S.E. 410 (1914); 
Smathers v. Toxaway Hotel Co., 168 N.C. 
69, 84 S.E. 47 (1915); Metropolitan Dis- 
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count Co. v. Baker, 176 N.C. 546, 97 S.E. 
495 (1918); Hooker v. Hardee, 192 N.C. 
229, 134 S.E. 485 (1926). 

When a holder of a note admits certain 
infirmities in the note, in an action to re- 
cover on the note, the burden is upon him 
to show that he is a holder in due course. 
Whitman v. York, 192 “N.G. 87,133 .S.E; 
427 (1926). 

The holder of a negotiable note is pre- 
sumed to be a holder in due course, but, 
when its execution is proved to have been 
obtained by fraud, the burden then shifts 
to him to prove that he took it before 
maturity, for value and without notice. 
Williams v. Green, 23 F.2d 796 (4th Cir. 
1928). 

It was competent for the defendant to 
introduce evidence as to the quality of 
goods for which a draft was accepted in 
order that he might show fraud and de- 
ception and where such proof was ad- 
mitted the burden of proving holding in 
due course devolved upon holder. Camp- 
bell*vi, Patton,” 1134N:Gic481,. 18) 5.687 
(1893); Singer Mfg. Co. v. Summers, 143 
N.C. 102, 55°S.E. 522 (1906); American 
Nat’! Bank v. Fountain, 148 N.C. 590, 62 
S.E. 738 (1908); Park v. Exum, 156 N.C. 
228, 72 S.E. 309 (1911); Standing Stone 
Nat'l, Bank *y,. Walser, 162-.N, 6, 53077 Sake 
1006 (1913); Fidelity Trust Co. v. Ellen, 
163, N.C. 455.79 Sb.) 263 €1913):. Mer- 
chants Nat’! Bank v. Branson, 165 N.C. 
344, 81 S.B. 410° (1914)~" Smathers: -v. 
Toxaway Hotel Co., 168 N.C. 69, 84 S.E. 
47 (1915); Metropolitan Discount Co. v. 
Baker, 176 N.C. 546, 97 S.E. 495 (1918). 

Holder Must Prove Indorsement before 
Maturity—A holder by indorsement had 
to show the instrument had been indorsed 
before maturity. Mayers v. McRimmon, 
140 N.C. 640, 53 S.E. 447 (1906). 

Indorsement by Rubber Stamp Does 
Not Prove Itself—An indorsement by a 
rubber stamp is a valid indorsement but 
does not prove itself. Mayers v. McRim- 
mon, 140 N.C. 640, 53 S.E. 447 (1906). 

Credibility of Holder’s Evidence Is for 
Jury.—The credibility of the plaintiffs 
evidence that he is a holder in due course 
is for the jury. Manufacturing Co. vy. Sum- 
mers, 143 N.C. 102, 55 S.E. 522 (1906); 
American Nat’l Bank v. Fountain, 148 N.C. 
590, 62 S.E. 738 (1908); Park v. Exum, 
156 N.C. 228, 72 S.E. 309 (1911); Stand- 
ing Stone Nat'l Bank v. Walser, 162 N.C. 
53, 77 S.E. 1006 (1913); Fidelity Trust Co. 
v. Ellen, 163 N.C. 45, 79 S.E.- 263 (1913). 

Where fraud on the part of the payee 
in the procurement and issuance of the 
instrument was shown, the burden of prov- 
ing due course is shifted to the holder. 
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Myers v. Petty, 153 N.C. 462, 69 S.E. 417 
(1910); Third Nat’l Bank v. Exum, 163 
N.C. 199, 79 S.E. 498 (1913); Merchants 
Nat'l Bank v. Branson, 165 N.C. 344, 81 
S.E. 410 (1914); American Exch. Nat'l 
Bank v. Seagroves, 166 N.C. 608, 82 S.E. 
947 (1914); Bank of Varina v. Sherron, 
186 N.C. 297, 119 S.E. 497 (1923); Hooker 
yi SHardeen192 N.C. 229; 134) S.B2 485 
(1926); Whitfield v. Carolina Housing, etc., 
Corp., 243 N.C. 658, 92 S.H.2d 78 (1956). 
This rule also applied where the holder 
admitted infirmities in the instrument. 
Whitman v. York, 192. N.Cs 87, 133 .S.E. 
427 (1926). 

Upon proof of fraud in the inception of 
the contract, the burden shifts to the 
holder of a negotiable instrument to show 
that he is a holder in due course for value 
and without notice of the infirmity. Han- 
cammon v. Carr; 229 N.C. 52, 47 S.E.2d 
614 (1948). 
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Proof of Defect in Title of Prior Holder 
Was Sufficient. — The burden rests upon 
the holder, when the title of a prior holder 
is shown to be defective, to show lack of 
knowledge of the defect. Standard Inv. 
Co. v. Snow Hill, 78 F.2d 33 (4th Cir. 
1935). 

But Denial of Plaintiff's Ownership Did 
Not Rebut Presumption.—The prima facie 
case was not rebutted by a mere denial in 
the answer of the ownership of the plaintiff, 
Causey v. Snow, 120 N.C. 279, 26 S.E. 775 
(1897); Gulf States Steel Co. v. Ford, 173 
N.C. 195, 91 S.E. 844 (1917). 

Interveners Assume Burden of Proving 
Title. — Where a forwarding bank inter- 
venes and claims title to a draft of a non- 
resident debtor attached in the hands of a 
local bank, the burden is on the intervener 
to show its title to the property attached. 
Sterling Mills v. Saginaw Milling Co., 184 
N.C. 461, 114 S.E. 756 (1922). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 59, Uniform Negotiable Instruments 
Law. 

Changes: Reworded; new provisions. 

Purposes of changes and new matter: 

1. Subsection (1) is new, although simi- 
lar provisions are found in a number of 
states. The purpose of the requirement of 
a specific denial in the pleadings is to 
give the plaintiff notice that he must meet 
a claim of forgery or lack of authority as 
to the particular signature, and to afford 
him an opportunity to investigate and ob- 
tain evidence. Where local rules of plead- 
ing permit, the denial may be on informa- 
tion and belief, or it may be a denial of 
knowledge or information sufficient to 
form a belief. It need not be under oath 
unless the local statutes or rules require 
verification. In the absence of such specific 
denial the signature stands admitted, 
and is not in issue. Nothing in this section 
is intended, however, to prevent amend- 
ment of the pleading in a proper case. 

The question of the burden of establish- 
ing the signature arises only when it has 
been put in issue by specific denial. “Bur- 
den of establishing” is defined in the 
definitions section of this Act (Section 1— 
201). The burden is on the party claiming 
under the signature, but he is aided by 
the presumption that it is genuine or au- 
thorized as stated in paragraph (b). “Pre- 
sumption” is also defined in this Act (Sec- 
tion 1—201). It means that until some evi- 
dence is introduced which would support 
a finding that the signature is forged or 
unauthorized the plaintiff is nut required 


to prove that it is authentic. The presump- 
tion rests upon the fact that in ordinary 
experience forged or unauthorized signa- 
tures are very uncommon, and normally 
any evidence is within the control of the 
defendant or more accessible to him. He is 
therefore required to make some sufficient 
showing of the grounds for his denial 
before the plaintiff is put to his proof. His 
evidence need not be sufficient to require 
a directed verdict in his favor, but it must 
be enough to support his denial by per- 
mitting a finding in his favor. Until he 
introduces such evidence the presumption 
requires a finding for the plaintiff. Once 
such evidence is introduced the burden of 
establishing the signature by a _ prepon- 
derance of the total evidence is on the 
plaintiff. 

Under paragraph (b) this presumption 
does not arise where the action is to en- 
force the obligation of a purported signer 
who has died or become incompetent 
before the evidence is required, and so is 
disabled from obtaining or introducing it. 
“Action” of course includes a claim as- 
serted against the estate of a deceased or 
an incompetent. 

2. Subsection (2) is substituted for the 
first clause of the original Section 59. 
Once signatures are proved or admitted, 
a holder makes out his case by mere pro- 
duction of the instrument, and is entitled 
to recover in the absence of any further 
evidence. The defendant has the burden of 
establishing any and all defenses, not only 
in the first instance but by a preponder- 
ance of the total evidence. The provision 
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applies only to a holder, as defined in this 
Act (Section 1—201). Any other person 
in possession of an instrument must prove 
his right to it and account for the absence 
of any necessary indorsement. If he estab- 
lishes a transfer which gives him the 
rights of a holder (Section 3—201), this 
provision becomes applicable, and he is 
then entitled to recover unless the defen- 
dant establishes a defense. 

3. Subsection (3) rephrases the last 
clause of the first sentence of the original 
Section 59. Until it is shown that a defense 
exists the issue as to whether the holder 
is a holder in due course does not arise. In 
the absence of a defense any holder is en- 
titled to recover and there is no occasion to 
say that he is deemed prima facie to be a 
holder in due course. When it is shown 
that a defense exists the plaintiff may, if 
he so elects, seek to cut off the defense by 
establishing that he is himself a holder in 
due course, or that he has acquired the 
rights of a prior holder in due course 
(Section 3—201). On this issue he has the 
full burden of proof by a preponderance 
of the total evidence. “In all respects” 
means that he must sustain this burden 
by affirmative proof that the instrument 
was taken for value, that it was taken in 
good faith, and that it was taken without 
notice (Section 3—302). 

Nothing in this section is intended to 
say that the plaintiff must necessarily 
prove that he is a holder in due course. 
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He may elect to introduce no further evi- 
dence, in which case a verdict may be 
directed for the plaintiff or the defendant, 
or the issue of the defense may be left to 
the jury, according to the weight and 
sufficiency of the defendant’s evidence. He 
may elect to rebut the defense itself by 
proof to the contrary, in which case again 
a verdict may be directed for either party 
or the issue may be for the jury. This sub- 
section means only that if the plaintiff 
claims the rights of a holder in due course 
against the defense he has the burden of 
proof upon that issue. 

Cross references: 

Sections 3—305, 3—306, 3—401, 3—403 
and 3—404. 

Point 1: Section 1—201. 

Point 2: Sections 1—201 and 3—201(1). 

Point 3: Sections 3—201(1) and 3—302. 

Definitional cross references: 

“Action”. Section 1—201. 

“Burden of establishing”. 
201. 

“Defendant”. Section 1—201. 

“Genuine”. Section 1—201. 

“Holder”. Section 1—201. 

“Holder in due course”. Section 3—302. 

“Instrument”. Section 3—102. 

“Party”. Section 1—201. 

“Person”. Section 1—201. 

“Presumed”. Section 1—201. 

“Rights”. Section 1—201. 

“Signature”. Section 3—401. 


Section 1— 


NORTH CAROLINA COMMENT 


This section on burden of proof replaces 
many of the “presumptions” used in the 
various sections of the NIL. 

The three major procedural steps as out- 
lined in this section are: 

(a) Subsection (1) on the issue of valid 
signatures. 

(b) Subsection (2) permitting a holder 
to recover unless the defendant “establishes 
a defense.” 

(c) Subsection (3) requiring a person 
who wishes the rights of a HDC to estab- 


lish all the elements of HDC after a de- 
fense has been shown. 

As explained in Official Comment 2, one 
who is not a “holder” but who is in posses- 
sion of an instrument must also prove his 
right to it and account for the absence of 
any indorsement in order to recover on the 
instrument. 

Generally, the section helps to clarify the 
procedural aspect of a suit on a negotiable 
instrument in North Carolina, but no major 
change is made. 


PART 4. 


LIABILITY OF PARTIES. 


§ 25-3-401. Signature.—(1) No person is liable on an instrument unless 


his signature appears thereon. 


(2) A signature is made by use of any name, including any trade or assumed 
name, upon an instrument, or by any word or mark used in lieu of a written signa- 


LTC: 


(1899, c.'733, S. 1S; Rey.cs2Z2167 :'C. S288. 2909 19650 F700 86. 1 


Name in Body of Instrument Is Not 
Necessary.—It is not necessary that the 
name of the obligor appear in the note, it 
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is sufficient that he sign it. Howell v. Par- 
sons, 89 N.C. 230 (1883). 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 18, Uniform Negotiable Instruments 
Law. 

Changes: Reworded. 

Purposes of changes: To make it clear 
that: 

1. No one is liable on an instrument un- 
less and until he has signed it. The chief 
application of the rule has been in cases 
holding that a principal whose name does 
not appear on an instrument signed by 
his agent is not liable on the instrument 
even though the payee knew when it was 
issued that it was intended to be the obli- 
gation of one who did not sign. The 
exceptions made as to collateral and virtual 
acceptances by the original Sections 134 
and 135 are now abrogated by the defini- 
tion of an acceptance and the rules govern- 
ing its operation. An allonge is part of the 
instrument to which it is affixed. Section 
3—202(2). 

Nothing in this section is intended to 
prevent any liability arising apart from the 
instrument itself. The party who does not 
sign may still be liable on the original 
obligation for which the instrument was 
given, or for breach of any agreement to 
sign, or in tort for misrepresentation. or 
even on an oral guaranty of payment 
where the statute of frauds is satisfied. 
He may of course be liable under any 
separate writing. The provision is not in- 
tended to prevent an estoppel to deny that 
the party has signed, as where the instru- 
ment is purchased in good faith reliance 
upon his assurance that a forged signature 
is genuine. 


2. A signature may be _ handwritten, 
typed, printed or made in any other man- 
ner. It need not be subscribed, and may 
appear in the body of the instrument, as 
in the case of “I, John Doe, promise to pay 
—” without any other signature. It may be 
made by mark, or even by thumbprint. It 
may be made in any name, including any 
trade name or assumed name, however 
false and fictitious, which is adopted for 
the purpose. Parol evidence is admissible 
to identify the signer, and when he is 
identified the signature is effective. 

This section is not intended to affect any 
local statute or rule of law requiring a 
signature by mark to be witnessed, or any 
signature to be otherwise authenticated, or 
requiring any form of proof. It is to be 
read together with the provision under 
which a person paying or giving value for 
the instrument may require indorsement in 
both the right name and the wrong one; 
and with the provision that the absence of 
an indorsement in the right name may 
make an instrument so irregular as to call 
its ownership into question and put a pur- 
chaser upon notice which will prevent his 
taking as a holder in due course. 

Cross references: 

Sections 3—202(2), 3—402 through 3— 
406. 

Point 1: Section 3—410. 

Point 2: Section 3—203. 

Definitional cross references: 

“Person”. Section 1—201. 

“Instrument”. Section 3—102. 

“Signed”. Section 1—201. 

“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


This simple section makes no real change 
in North Carolina law. See Official Com- 
ment. 


§ 25-3-402. Signature in ambiguous capacity.— Unless the instrument 
clearly indicates that a signature is made in some other capacity it is an indorse- 


ment. 
1965, c. 700, s. 1.) 


Names on Back of Note Are Indorsers. 
—Persons placing their names on the back 
of a note are, nothing else appearing, in- 
dorsers and liable on the note only as in- 
dorsers. Perry v. Taylor, 148 N.C. 362, 62 
S.E. 423 (1908); Houser v. Fayssoux, 168 
N.C. 1, 83 S.E. 692 (1914); Bank v. Wilson; 
168 N.C. 557, 84 S.E. 866 (1915); Meyers 
v. Battle, 170 N.C. 168, 86 S.E. 1034 (1915); 
Barber v. Absher Co., 175 N.C. 602, 96 S.E. 
43 (1918); Gillam v. Walker, 189 N.C. 189, 
126 S.E. 424 (1925); Dillard v. Farmers 
Mercantile Co., 190 N.C. 225, 129 S.E. 598 
(1925). 
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Instrument Itself Must Show Other In- 
tention. — ‘‘Appropriate words” indicating 
an intention to be bound other than as an 
indorser, as provided by the NIL, had to 
appear upon the instrument itself or in 
some sufficient writing attached thereto 
and becoming an essential and integral part 
thereof, and parol evidence was not admis- 
sible to show that one signing as indorser 
was primarily liable on the note. Waddell 
v. Hood, 207 N.C. 250, 176 S.E. 558 (1934). 

Such as Showing Indorsers on Back 
Are Sureties——When it is set out in the 
body of a note that indorsers on the back 
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are sureties, they will be held liable as sure- 
ties and not as indorsers. Dillard v. Farm- 
ers Mercantile Co., 190 N.C. 225, 129 S.E. 
598 (1925). 

Indorsement by Board of Directors.— 
Where a resolution, by the board of direc- 
tors of a corporation, authorized two of 
their number, by their signatures, to bind 
each of the directors individually on any 
notes due by the company or renewals 
thereof, the indorsement of such notes, by 
the two directors so authorized, binds the 
other directors as indorsers only and not 
as prinicipals. Hertford Banking Co. v. 
Stokes, 224 N.C. 83, 29 S.E.2d 24 (1944). 

Parol Evidence Excluded. — Testimony 


OFFICIAL 


Prior uniform statutory provision: Sec- 
tions 17(6) and 63, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded. 

Purposes of changes: The revised lan- 
guage is intended to say that any am- 
biguity as to the capacity in which a signa- 
ture is made must be resolved by a rule 
of law that it is an indorsement. Parol 
evidence is not admissible to show any 
other capacity, except for the purpose of 
reformation of the instrument as it may 
be permitted under the rules of the par- 
ticular jurisdiction. The question is to be 
determined from the face of the instrument 
alone, and unless the instrument itself 
makes it clear that he has signed in some 
other capacity the signer must be treated 
as an indorser. 

The indication that the signature is made 
in another capacity must be clear without 
reference to anything but the instrument. 
It may be found in the language used. 
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in direct contradicton of the written agree- 
ment as expressed in the indorsement to 
“guarantee payment of this note... with 
full knowledge of this contract,’ had to be 
excluded under the NIL. Carr v. Clark, 205 
N.C. 265, 171 S.E. 88 (1933). 

It is not competent to show that the 
liability of one whose name is written on 
the back of a note as an indorser is primary, 
and not secondary, for the purpose of sus- 
taining the contention that notice of dis- 
honor by nonpayment is dispensed with. 
Fourth Nat'l Bank v. Wilson, 168 N.C. 557, 
84 S.E. 866 (1915); Busbee v. Creech, 192 
N.C. 499, 185 S.E. 326 (1926). 


COMMENT 


Thus if John Doe signs after “I, John 
Doe, promise to pay,” he is clearly a 
maker; and “John Doe, witness” is not 
liable at all. The capacity may be found in 
any clearly evidenced purpose of the 
signature, as where a drawee signing in 
an unusual place on the paper has no 
visible reason to sign at all unless he is an 
acceptor. It may be found in usage or 
custom. Thus by long established practice 
judicially noticed or otherwise established 
a signature in the lower right hand corner 
of an instrument indicates an intent to 
sign as the maker of a note or the drawer 
of a draft. Any similar clear indication of 
an intent to sign in some other capacity 
may be enough to remove the signature 
from the application of this section. 

Cross reference: 

Section 3—401. 

Definitional cross references: 

“Instrument”. Section 3—102. 

“Signature”. Section 3—401. 


NORTH CAROLINA COMMENT 


This section continues the rule of the 
NIL that a signer is presumed to be an in- 
dorser when it is not clear that he signed in 
some other capacity. 

The Official Comment states that parol 
evidence is not admissible to show any 
other capacity, except for reformation of the 
instrument under the laws of the particular 
jurisdiction. 

It is not possible to exactly predict to 
what extent parol evidence will be admis- 
sible in the future to establish the capacity 


of various signers; however, see: (a) 
Wrenn v. Lawrence Cotton Mills, 198 N.C. 
89, 150 S.E. 676 (1925). Held: Holder may 
net show that directors of corporation who 
signed on back signed as comakers, 
guarantors or sureties. (b) Gilliam  v. 
Walker, 189 N.C. 189, 126 S.E. 434 (1925). 
Held: “It is a general rule that the true re- 
lation subsisting between the several par- 
ties bound for the performance of a written 
obligation may be shown by parol evi- 
dence.” 


§ 25-3-403. Signature by authorized representative.—(1) A signature 
may be made by an agent or other representative, and his authority to make it may 
be established as in other cases of representation. No particular form of appoint- 
ment is necessary to establish such authority. 


(2) An authorized representative who signs his own name to an instrument 
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(a) is personally obligated if the instrument neither names the person repre- 
sented nor shows that the representative signed in a representative capacity ; 

(b) except as otherwise established between the immediate parties, is personally 
obligated if the instrument names the person represented but does not show that 
the representative signed in a representative capacity, or if the instrument does not 
name the person represented but does show that the representative signed in a rep- 


resentative capacity. 


(3) Except as otherwise established the name of an organization preceded or 
followed by the name and office of an authorized individual is a signature made in 


a representative capacity. 
ss. 3000 to 3002; 1965, c. 700, s. 1.) 


Authority of Agent May Not Be Lightly 
Inferred.—The power to bind the princi- 
pal by the making of negotiable paper is 
an important one, and not lightly to be in- 
ferred. It should be conferred directly, un- 
less by necessary implication the duties of 
the agent cannot be performed without the 
exercise of the power, or where the power 
is practically indispensable to accomplish 
the object of the agency, and the person 
dealing with the agent must see to it that 
his authority is adequate. Bank of Morgan- 
fon y. itay, 145 NC. o20, 05, 9.1. SLL 
(1906). 

But Power to Indorse May Be Implied. 
—The indorsement by an agent is valid al- 
though the power to indorse was conferred 
in a vague way, and the agency is one by 
iniplication. Midgette v. Basnight, 173 N.C. 
18, 91°S.E. 353° (1917). 

Attorney Collecting Note Is Prima Facie 
without Such Power. — An attorney to 
whom a note is sent for collection has, 
prima facie, no authority to indorse the 
same in the name of his client, and the 
purchaser should inquire as to the extent 
of the attorney’s authority. Sherrill v. 
Weisiger Clothing Co., 114 N.C. 436, 19 
S.E. 365 (1894). 
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Authority Must Be Proved. — The fact 
that a signature is by a duly authorized 
agent does not prove itself, but the facts 
must be established by proper testimony. 
Midgette v. Basnight, 173 N.C. 18, 91 S.E. 
352 (1917). 

Sufficient Disclosure of Principal to Ex- 
empt Agent.—Where a negotiable instru- 
ment is made by an agent for his principal, 
the agent, in order to exempt himself from 
liability, must not only name the principal, 
but must sufficiently show that the sig- 
nature is that of the principal though done 
by an agent. A mere description of the re- 
lation is not sufficient to relieve the agent 
of liability. Lester v. McIntosh, 101 Ga. 
675, 29 S.E. 7 (1897). 

Agreement as to Administrator’s Per- 
sonal Liability. — Where an administrator 
signs a note in the name of the estate and 
thereunder writes his name as administra- 
tor, and at the time of the execution of the 
note the parties agree that he should not be 
personally liable thereon, the payee may 
not hold the administrator personally liable 
thereon, in view of this section. Bank of 
Spruce Pines v. Vance, 205 N.C. 103, 170 
S. E. 119 (1933). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 19, 20 and 21, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded; orig- 
inal Section 21 omitted. 

Purposes of changes: 

1. The definition of “representative” in 
this Act (Section 1—201) includes an 
officer of a corporation or association, a 
trustee, an executor or administrator of an 
estate, or any person empowered to act 
for another. It is not intended to mean 
that a trust or an estate is necessarily a 
legal entity with the capacity to issue ne- 
gotiable instruments, but merely that if 
it can issue them they may be signed by 
the representative. 

The power to sign for another may be 
an express authority, or it may be implied 
in law or in fact, or it may rest merely 


upon apparent authority. It may be estab- 
lished as in other cases of representation, 
and when relevant parol evidence is admis- 
sible to prove or to deny it. 

2. Subsection (2) applies only to the 
signature of a representative whose au- 
thority to sign for another is established. 
If he is not authorized his signature has 
the effect of an unauthorized signature 
(Section 3—404). Even though he is au- 
thorized the principal is not liable on the 
instrument, under the provisions (Section 
3—401) relating to signatures, unless the 
instrument names him and clearly shows 
that the signature is made on his behalf. 

3. Assuming that Peter Pringle is a 
principal and Arthur Adams is his agent, 
an instrument might, for example, bear 
the following signatures affixed by the 
agent— 
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(a) “Peter Pringle’, or 

(b) “Arthur Aaams” or 

(c) “Peter Pringle by Arthur 
Agent”, or 

(d) “Arthur Adams, Agent”, or 

(e) “Peter Pringle 
Arthur Adams”, or 

(f) “Peter Pringle Corporation 
Arthur Adams”. 


A signature in form (a) does not bind 
Adams if authorized (Sections 3—401 and 
3—404). 

A signature as in (b) personally obli- 
gates the agent and parol evidence is 
inadmissible under subsection (2) (a) to 
disestablish his obligation. 

The unambiguous way to make the rep- 
resentation clear is to sign as in (c). Any 
other definite indication is sufficient, as 
where the instrument reads “Peter Pringle 
promises to pay” and it is signed “Arthur 
Adams, Agent.” Adams is not bound if he 
is authorized (Section 3—404). 

Subsection 2(b) adopts the New York 
(minority) rule of Megowan v. Peterson, 
1735 N VY. 171902) in sichvascasesase cd) 
and adopts the majority rule in such a 
case as (e). In both cases the section ad- 
mits parol evidence in litigation between 
the immediate parties to prove signature 


Adams, 
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by the agent in his representative capacity. 
Case (f) is subject to the same rule. 

4. The original Section 21, covering 
signatures by ‘procuration,” is omitted. It 
was based on English practice under which 
the words “per procuration” added to any 
signature are understood to mean that the 
signer is acting under a power of attorney 
which the holder is free to examine. The 
holder is thus cut on notice of the limited 
authority, and there can be no apparent 
authority extending beyond the power of 
attorney. This meaning of “per procura- 
tion” is almost unknown in the United 
States, and the words are understood by 
the ordinary banker or attorney to be 
merely the equivalent of “by.” The omis- 
sion is not intended to suggest that a 
signature “by procuration” can no longer 
have the effect which it haa under the 
original Section 21, in any case where a 
party chooses to use the expression. 

Cross reterences: 

Point 1: Section 1—201. 

Point 2: Sections 3—401(1), 3—404 and 
3—405. 

Definitional cross references: 

“Instrument”. Section 3—102. 

“Person”. Section 1—201. 

“Representative”. Section 1—201. 

“Signature”. Section 3—401. 


NORTH CAROLINA COMMENT 


This section relates to the liability of an 
authorized representative. The liability 
of an unauthorized signer is governed by 
GS 25-3-404 (unauthorized signatures). The 
liability of an unnamed principal is gov- 
erned by GS 25-3-401, which states that an 
unnamed party is not liable on the instru- 
ment. 

Subsection (1): This permits a party’s 
name to be signed by another when au- 
thorized. The rule is similar to GS 25-25 
(NIL 19), 25-27 (NIL 21) and Midgette 
vo Basnight 173) ON Gr 2189" Ole S Ha o58 
(1917). 

Subsection (2) (a): This makes an au- 
thorized representative personally liable 
when neither his representative capacity 
nor the name of the person represented ap- 
pears on the instrument. The rule was im- 
plied in GS 25-26 (NIL 20). 

Subsection (2) (b): This covers the lia- 
bility of a representative where the instru- 
ment shows only (1) name of principal or 
(2) representative capacity of signer, but 
does not show both of these. In a sense 
such signing creates an ambiguity as to the 


liability of the signing representative, and 
the ambiguity has been resolved in favor 
ot personal liability of the representative, 
“except as otherwise established between 
the immediate parties.” 

The exception permitting an explanation 
of capacity between immediate parties is 
contrary to the wording of NIL, 20 (former 
GS 25-26). See Bank of Spruce Pines vy. 
Vance, 205 N.C, 103, 170 S.E. 119 (1933), 
and 9 N.C.L. Rev. 444. 

Subsection (3): This awkwardly worded 
subsection is not explained in the Official 
Comment, and no satisfactory explanation 
of the rule was found elsewhere. Apparent- 
ly, it means that the location of a princi- 
pal’s name on the instrument is not of spec- 
ial importance in determining the liability 
of the principal and the nonliability of the 
of the representative. Also, it appears that 
the “except as otherwise established” pro- 
viso will permit evidence to prove other 
than a mere representative signature. 

Further study may call for a clarifying 
amendment to this subsection. 


§ 25-3-404. Unauthorized signatures.—(1) Any unauthorized signature 
is wholly inoperative as that of the person whose name is signed unless he ratifies it 
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or is precluded from denying it; but it operates as the signature of the unauthor- 
ized signer in favor of any person who in good faith pays the instrument or takes it 


for value. 


(2) Any unauthorized signature may be ratified for all purposes of this article. 
Such ratification does not of itself affect any rights of the person ratifying against 


the actual signer. 
al eg) 


Maker Held Not Liable to Indorser Neg- 
ligently Not Identifying Payee.—Where the 
clerk of the superior court executed a check 
to the person named in a court order, and 
the brother of the payee of the check, by 
fraudulently representing himself to be the 
payee, took the check to plaintiff and in- 
dorsed it in plaintiff's presence by forging 
the name of his brother, whereupon plain- 
tiff indorsed the check by writing “O. K.” 
and signing his name, plaintiff is not en- 
titled to recover the amount of the check 
from the clerk individually or in his official 
capacity, plaintiff's negligence in indorsing 
the check without attempting to ascertain 
the identity of the person representing him- 
self to be the payee barring any right to 
recover. Keel v. Wynne, 210 N.C. 426, 187 
Siler ri 1036) 

A bank is presumed to know the signa- 
ture of its customers, and if it pays a 
ferged check, it cannot charge the amount 
to the account of the depositor, unless the 
depositor is negligent. Yarborough v. Bank- 


ClS9Omameeomer coe ney, Ss 27 ., sould, 1960, Cc. 700, 


Ios GOallm Qommliniict Com i42N) Gue397, «55 
S.E. 296 (1906). 

And Must Establish Agency of One Sign- 
ing Drafts for Another.—In case of drafts 
presented for payment by an agent, the 
bank must be assured of the agency to hold 
another as principal. Letters of instruction 
to the agent are not sufficient to show 
power to draw drafts on the principal. 
Bank of Morganton v. Hay, 143 N.C. 326, 
55) 9... 811 (1906). 

Right of Drawer to Recover from Bank. 
—In McKaughan v. Trust Co., 182 N.C. 
543, 109 S.E. 355 (1921), commented on in 1 
N.C.L. Rev. 40, it is held that when one 
forges a mortgage and under the forgery 
obtains a check payable to a third party and 
he indorses the check in the name of the 
third party, paying an outstanding debt to 
the drawer with a part of the funds so ob- 
tained, in an action against the bank the 
drawer can only recover the difference be- 
tween the amount of the check and the 
amount paid to the drawer. 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 23, Uniform Negotiable Instruments 
Law. 

Changes: Reworded; new provisions. 

Purpose of changes and new matter: 
The changes are intended to remove un- 
certainties arising under the original sec- 
tion: 

1. “Unauthorized signature” is a defined 
term (Section 1—201). It includes both a 
forgery and a signature made by an agent 
exceeding his actual or apparent authority. 

2. The final clause of subsection (1) is 
new. It states the generally accepted rule 
that the unauthorized signature, while it 
is wholly inoperative as that of the per- 
son whose name is signed, is effective to 
impose liability upon the actual signer or 
to transfer any rights that he may have 
in the instrument. His liability is not in 
damages for breach of a warranty of his 
authority. but is full liability on the instru- 
ment in the capacity in which he has 
signed. It is, however, limited to parties 
who take or pay the instrument in good 
faith; and one who knows that the signa- 
ture is unauthorized cannot recover from 
the signer on the instrument. 


3. Subsection (2) is new. It settles the 


conflict which has existed in the decisions 
as to whether a forgery may be ratified. A 
forged signature may at least be adopted; 
and the word “ratified” is used in order to 
make it clear that the adoption is retro- 
active, and that it may be found from 
conduct as well as from express statements. 
Thus it may be found from the retention 
of benefits received in the transaction 
with knowledge of the unauthorized 
signature; and although the forger is not 
an agent, the ratification is governed by 
the same rules and principles as if he 
were. 


This provision makes ratification effec- 
tive only for the purposes of this Article. 
Tie unauthorized signature becomes valid 
so far as its effect as a signature is con- 
cerned. The ratification relieves the actual 
signer from liability on the signature. It 
does not of itself relieve him from liability 
to the person whose name is signed. It 
does not in any way affect the criminal 
law. No policy of the criminal law requires 
that the person whose name is forged 
shall not assume liability to others on the 
instrument; but he cannot affect the rights 
of the state. While the ratification may be 
taken into account with other relevant 
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facts in determining punishment, it does 
not relieve the signer of criminal liability. 

4. The words “or is precluded from 
denying it” are retained in subsection (1) 
to recognize the possibility of an estoppel 
against the person whose name is signed, 
as where he expressly or tacitly represents 
to an innocent purchaser that the signa- 
ture is genuine; and to recognize the neg- 
ligence which precludes a denial of the 
signature. 

Cross references: 


Sections 3—307, 3—401, 3—403 and 3— 
405. 
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Point 1: Section 1—201. 
Point 4: Section 3—406. 


Definitional cross references: 
“Good faith”. Section i—-201. 
“Instrument”. Section 3—102. 
“Person”. Section 1—201. 
“Rights”. Section 1—201. 
“Signature”. Section 3—401. 
“Signed”. Section 1—201. 
“Unauthorized signature’. 
201. 
“Value”. Section 3—303. 


Section 1— 


NORTH CAROLINA COMMENT 


This section emphasizes: (1) The nonlia- 
bility of the person whose name is forged 
or whose name is added by a representa- 
tive without authority (actual or apparent) 
and (2) the liability of the party who 
forges or makes the unauthorized signature. 

It changes the rule of GS 25-28 which 
stated that such unauthorized signature is 
“wholly inoperative.” It also changes Sey- 


mour v. Peoples Bank, 212 N.C. 707, 194 
S.E. 464 (1938), which stated: “A forged 
paper is neither a bill nor a check.” 

Subsection (2) recognizes that an un- 
authorized signature may be ratified. See 
implication to this effect in Yarborough v. 
Banking Loan & Trust Co., 142 N.C. 377, 
55 S.E. 296 (1906). 


§ 25-3-405. Impostors; signature in name of payee.—(1) An indorse- 
ment by any person in the name of a named payee is effective if 

(a) an impostor by use of the mails or otherwise has induced the maker or 
drawer to issue the instrument to him or his confederate in the name of the payee; 


or 


(b) a person signing as or on behalf of a maker or drawer intends the payee to 


have no interest in the instrument ; or 


(c) an agent or employee of the maker or drawer has supplied him with the 
name of the payee intending the latter to have no such interest. 
(2) Nothing in this section shall affect the criminal or civil liability of the per- 


son so indorsing. 


1965\:c4 7002SH18) 


618999 c5 733, isd 9s Rey., sazloom,Ceon sa 2790 2040 Naas: 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 9(3), Uniform Negotiable Instruments 
Law. 

Changes: Reworded; new provisions. 

Purposes of changes and new matter: 

1. This section enlarges the original sub- 
section to include additional situations 
which it has not been held to cover. The 
words “fictitious or nonexisting person” 
have been eliminated as misleading, since 
the existence or nonexistence of the named 
Payee is not decisive and is important 
only as it may bear on the intent that he 
shall have no interest in the instrument. 
The instrument is not made payable to 
bearer and indorsements are still neces- 
sary to negotiation. The section however 
recognizes as effective indorsement of the 


types of paper covered no matter by 
whom made. This solution is thought 
preferable to making such instruments 


bearer paper; on the face of things they 
are payable to order and a subsequent 


taker should require what purports to be 
a regular chain of indorsements. On the 
other hand it is thought to be unduly 
restrictive to require that the actual in- 
dorsement be made by the impostor or 
other fraudulent actor. In most cases the 
person whose fraud procured the instru- 
ment to be issued will himself indorse; 
when some other third person indorses it 
will most probably be a case of theft or 
a second independent fraud superimposed 
upon the original fraud. In neither case 
does there seem to be sufficient reason to 
reverse the rule of the section. To recapitu- 
late: the instrument does not become 
bearer paper, a purportedly regular chain 
in indorsements is required, but any per- 
son—first thief, second impostor or third 
murderer—can effectively indorse in the 
name of the payee. 

2. Subsection (1) (a) is new. It rejects 
decisions which distinguish between face- 
to-face imposture and imposture by mail 
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and hold that where the parties deal by 
mail the dominant intent of the drawer is 
to deal with the name rather than with the 
person so that the resulting instrument 
may be negotiated only by indorsement of 
the payee whose name has been taken in 
vain. The result of the distinction has been 
under some prior law, to throw the loss 
in the mail imposture forward to a subse- 
quent holder or to the drawee. Since the 
maker or drawer believes the two to be 
one and the same, the two intentions can- 
not be separated, and the “dominant in- 
tent” is a fiction. The position here taken 
is that the loss, regardless of the type of 
fraud which the particular impostor has 
committed, should fall upon the maker or 
drawer. 

“Imposter” refers to impersonation and 
does not extend to a false representation 
that the party is the authorized agent of 
the payee. The maker or drawer who takes 
the precaution of making the instrument 
payable to the principal is entitled to have 
his indorsement. 

3. Subsection (1) (b) restates the sub- 
stance of the original subsection 9(3). The 
test stated is not whether the named 
payee is “fictitious,” but whether the signer 
intends that he shall have no interest in 
the instrument. The following situations 
illustrate the application of the subsection. 

a. The drawer of a check, for his own 
reasons, makes it payable tou P knowing 
that P does not exist. 

b. The drawer makes the check payable 
in the name of P. A person named P 
exists, but the drawer does not know it. 

c. The drawer makes the check payable 
to P, an existing person whom he knows, 
intending to receive the money himself 
and that P shall have no interest in the 
check. 

d. The treasurer of a corporation draws 
its check payable to P, who to the knowl- 
edge of the treasurer does not exist. 

e. The treasurer of a corporation draws 
its check payable to P. P exists but the 
treasurer has fraudulently added his name 
to the payroll intending that he shall not 
receive the check. 

f. The president and the treasurer of a 
corporation both sign its check payable to 
P. P does not exist. The treasurer knows 
it but the president does not. 

g. The same facts as f, except that P 
exists and the treasurer knows it, but in- 
tends that P shall have no interest in the 
check. 
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In all the cases stated an indorsement 
by any person in the name of P is effec- 
tive, 

4. Paragraph (c) is new. It extends the 
rule of the original subsection 9(3) to 
include the padded payroll cases, where the 
drawer’s agent or employee prepares the 
check for signature or otherwise furnishes 
the signing officer with the name of the 
payee. The principle followed is that the 
loss should fall upon the employer as a 
risk of his business enterprise rather than 
upon the subsequent holder or drawee. 
The reasons are that the employer is 
normally in a better position to prevent 
such forgeries by reasonable care in the 
selection or supervision of his employees, 
or, if he is not, is at least in a better 
position to cover the loss by fidelity in- 
surance; and that the cost of such insur- 
ance is properly an expense of his busi- 
ness rather than of the business of the 
holder or drawee. 

The provision applies only to the agent 
or employee of the drawer, and only to the 
agent or employee who supplies him with 
the name of the payee. The following 
situations illustrate its application. 

a. An employee of a corporation pre- 
pares a padded payroll for its treasurer, 
which includes the name of P. P does not 
exist, and the employee knows it, but the 
treasurer does not. The treasurer draws 
the corporation’s check payable to P. 

buelhe same) factSvasma, except that P 
exists and the employee knows it but in- 
tends him to have no interest in the check. 
In both cases an indorsement by any per- 
son in the name of P is effective and the 
loss falls on the corporation. 

5. The section is not intended to affect 
criminal liability for forgery or any other 
crime, or civil liability to the drawer or to 
any other person. It is to be read together 
with the section under which an unautho- 
rized signer is personally liable on the 
signature to any person who takes the in- 
strument in good faith (3—404(1)). 


Cross references: 

Sections 3—401, 3—403, 3—404 and 3— 
406. 

Point 5: Section 3—404(1) 

Definitional cross references. 

“Instrument”. Section 3—102. 

“Issue”. Section 3—102. 

“Person”. Section 1—201. 

“Signature”. Section 3—401. 


NORTH CAROLINA COMMENT 


This section codifies the better rules re- 
lating to “imposters” and “payroll padders” 


as previously solved under the NIL, by the 
“fictitious payee’ fiction. 
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This section employs some changes in 
techniques, but the results are about the 
same. The new techniques are: 

(1) “Impostor” and “fictitious payee” 
papers do not become “bearer papers.” 

(2) A purportedly regular indorsement is 
required. 

(3) But any person may effectively in- 
dorse in the name of the payee. 
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No real change is made in North Caro- 
lina law. 

Note: Further study may call for an 
amendment to broaden the applicability of 
the principle of this section. At present it 
is limited to signatures in the name of a 
spayiecus 


§ 25-3-406. Negligence contributing to alteration or unauthorized 
signature.—Any person who by his negligence substantially contributes to a ma- 
terial alteration of the instrument or to the making of an unauthorized signature is 
precluded from asserting the alteration or lack of authority against a holder in due 
course or against a drawee or other payor who pays the instrument in good faith 
and in accordance with the reasonable commercial standards of the drawee’s or 


(1965, c. 700, s. 1.) 


ayor’s business. 
y 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This section is new. It adopts the 
doctrine of Young v. Grote, 4 Bing. 253 
(1827), wnich held that a drawer who so 
negligently draws an instrument as to 
facilitate its material alteration is liable 
to a drawee who pays the altered instru- 
ment in good faith. It should be noted that 
the rule as stated in the section requires 
that the negligence “‘substantially” contrib- 
ute to the alteration. 

2. The section extends the above princi- 
ple to the protection of a holder in due 
course and of payors who may not tech- 
nically be drawees. It rejects decisions 
which have held that the maker of a note 
owes no duty of care to the holder because 
at the time the instrument is drawn there 
is no contract between them. By drawing 
the instrument and “setting it afloat upon a 
sea of strangers” the maker or drawer 
voluntarily enters into a relation with later 
holders which justifies his responsibility. 
In this respect an instrument so _ negli- 
gently drawn as to facilitate alteration does 
not differ in principle from an instrument 
containing blanks which may be filled. 


The holder in due course under the rules 
governing alteration (Section 3—407) may 
enforce the altered instrument according 
to its original tenor. Where negligence 
of the obligor has substantially coutributed 
to the alteration, this section gives the 
holder the alternative right to enforce the 
instrument as altered. 

3. No attempt is made to define negli- 
gence which will contribute to an altera- 
tion. The question is left to the court or 
the jury upon the circumstances of the 
particular cases. Negligence usually has 
been found where spaces are left in the 
body of the instrument in which words or 


figures may be inserted. No unusual] pre- 
cautions are required, and the section is 
not intended to change decisions holding 
that the drawer of a bill is under no duty 
to use sensitized paper, indelible ink or a 
protectograph; or that it is not negligence 
to leave spaces between the lines or at the 
end of the instrument in which a provision 
for interest or the like can be written. 


4. The section applies only where the 
negligence contributes to the alteration. It 
must afford an opportunity of which ad- 
vantage is in fact taken. The section ap- 
proves decisions which have refused to 
hold the drawer responsible where he has 
left spaces in a check but the payee erased 
all the writing with chemicals and wrote in 
an entirely new check. 


5. This section does not make the negli- 
gent party liable in tort for damages re- 
sulting from the alteration. Instead it 
estops him from asserting it against the 
holder in due course or drawee. The reason 
is that in the usual case the extent of the 
loss, which involves the possibility of ulti- 
mate recovery from the wrongdoer, can- 
not be determined at the time of litigation, 
and the decision would have to be made 
on the unsatisfactory basis of burden of 
proof. The holder or drawee is protected 
by an estoppel, and the task of pursuing 
the wrongdoer is left to the negligent 
party. Any amount in fact recovered from 
the wrongdoer must be held for the bene- 
fit of the negligent party under ordinary 
principles of equity. 


6. The section protects parties who act 
not only in good faith (Section 1—201), 
but also in observance of the reasonable 
standards of their business. Thus any bank 
which takes or pays an altered check which 
ordinary banking standards woulc require 


286 


§ 25-3-407 


it to refuse cannot take advantage of the 
estoppel. 


7. The section appiies the same rule to 
negligence which contributes to a forgery 
or other unauthorized signature. as defined 
in this Act (Section 1—201). The most 
obvious case is that of the drawer who 
makes use of a signature stamp or other 
automatic signing device and is negligent 
in looking after it. The section extends, 
however, to cases where the party has 
notice that forgeries of his signature have 
occurred and is negligent in failing to 
prevent further forgeries by the same 
person. It extends to negligence which 
contributes to a forgery of the signature 
of another. as in the case where a check 
is negligently mailed to the wrong person 
having the same name as the payee. As 
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in the case of alteration, no attempt is 
made to specify what is negligence, and 
the question is one for the court or the 
jury on the facts of the particular case. 


Cross references: 


Sections 3—401 and 3—404. 
Point 2: Section 3—407(3). 
Point 6: Section 1—201. 
Point 7: Section 1—201. 


Definitional cross references: 
“Alteration”. Section 3—407. 
“Good faith”. Section 1—201. 
“Holder in due course”. Section 3—302. 
“Instrument”. Section 3—102. 
“Person”. Section 1—201. 
“Unauthorized signature’. 
201. 


Section 1— 


NORTH CAROLINA COMMENT 


This new section codifies the rule that 
negligence of a party will at times pre- 
clude him from pleading alteration or lack 
oi authority. 

Note that this section covers negligence; 
but in GS 25-3-405 negligence is imma- 
terial. 

Note also that under this section a negli- 
gent party is not liable in tort. Instead he 
is estopped from asserting an alteration or 


an unauthorized signature against an HDC 
or drawee. Probably no real change in 
North Carolina law is made. 

When an alteration is involved, the next 
section must be read in conjunction with 
this section. 

See Broad St. Bank vy. National Bank, 183 
NEGA 63 ctor ello) emneld= talline 
oi drawer to use sensitized paper to pre- 
vent chemical erasures is not negligence. 


§ 25-3-407. Alteration.—(1) Any alteration of an instrument is material 
which changes the contract of any party thereto in any respect, including any such 


change in 


(a) the number or relations of the parties ; or 

(b) an incomplete instrument, by completing it otherwise than as authorized; or 

(c) the writing as signed, by adding to it or by removing any part of it. 

(2) As against any person other than a subsequent holder in due course 

(a) alteration by the holder which is both fraudulent and materia] discharges 
any party whose contract is thereby changed unless that party assents or is pre- 


cluded from asserting the defense ; 


(b) no other alteration discharges any party and the instrument may be en- 
forced according to its original tenor, or as to incomplete instruments according to 


the authority given. 


(3) A subsequent holder in due course may in all cases enforce the instrument 
according to its original tenor, and when an incomplete instrument has been com- 


pleted, he may enforce it as completed. 


CISG9 pte 7 saeeSS. len) 9 b24, 125 5 Rev, 
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Material Alteration Avoids Bond.—It is 
familiar learning that if the payee of a bond 
alters it in any material part, without the 
consent of the obligor, the bond is avoided 
and may be defeated on the plea of non est 


factum. Mathis v. Mathis, 20 N.C. 55 
(1888); Davis v. Coleman, 29 N.C. 424 
(1847); Dunn v. Clements, 52 N.C. 58 
(1859); Darwin v. Rippey, 63 N.C. 319 
(1869). 


Adding “in Specie” Is Material Altera- 
tion.—Adding the words “in specie” after 


the word “dollars” in a note is a material 
alteration. Darwin v. Rippey, 63 N.C. 319 
(1869). 

As Is Substituting Name of Maker.—The 
cutting off the name of one of the makers 
of a promissory note and substituting that 
of another was a material alteration of the 
note, and vitiated it. Davis v. Coleman, 29 
N.C. 424 (1847). 

Or Substituting Name of Prior Indorser. 
—Where the payee of a negotiable instru- 
ment acquired it with certain indorsers 
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thereon and subsequently struck out the 
name of one indorser and another signed 
as indorser in lieu of the indorser whose 
name was stricken out, the change was a 
material one under the NII, and released 
the indorsers who had not consented to the 
substitution, but did not release those in- 
dorsers whose consent had been procured. 
Efird v. Little, 205 N.C. 583, 172 S.E. 198 
(1934). 

What Are Immaterial Alterations.—The 
addition that does not vary the terms of 
the contract, and adds nothing more than 
is already implied by law is not sufficient to 
be construed as a material alteration. 
Houston v. Potts, 64 N.C. 33 (1870). 

Liability Where Amount Left Blank.— 
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See McArthur v. McLeod, 51 N.C. 476 
(1859); Humphreys v. Finch, 97 N.C. 303, 
1 S.E. 870 (1887); Phillips v. Hensley, 175 
N.C...23, 94 S.B..673,, (1917): 

Liability Where Payee’s Name Left 
Blank.— A bill of exchange drawn and is- 
sued in blank for the name of the payee 
may be filled up by a bona fide holder with 
his own name, and will bind the drawer. 
Lawrence v. Mabry, 13 N.C. 473 (1830). 

Same — Acknowledgment after Comple- 
tion.—If the maker of a sealed note, blank 
as to the payee’s name, acknowledges it to 
be his bond after the insertion of the 
payee’s name, and delivery, it is valid and 
its maker is liable thereon. Wester v. 
Bailey, 118 N.C. 193, 24 S.B. 9. (1896). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 14, 15, 124 and 125, Uniform Nego- 
tiable Instruments Law. 

Changes: Combined and reworded; new 
provisions; rule of original Section 15 re- 
versed. 

Purposes of changes and new matter: 
The changes are intended to remove un- 
certainties arising under the original sec- 
tions, and to modify the rules as to dis- 
charge: 

1. Subsection (1) substitutes a general 
definition for the list of illustrations in the 
original Section 125. Any alteration is 
material only as it may change the con- 
tract of a party to the instrument; and the 
addition or deletion of words which do not 
in any way affect the contract of any 
previous signer is not material. But any 
change in the contract of a party, hcwever 
slight, is a material alteration; and the 
addition of one cent to the amount pay- 
able, or an advance of one day in the date 
of payment, will operate as a discharge if 
it is fraudulent. 

Specific mention is made of a change in 
the number or relations of the parties in 
order to make it clear that any such 
change is material only if it chauges the 
contract of one who has signed. The addi- 
tion of a comaker or a surety does not 
change in most jurisdictions the contract 
ot one who has already signed as maker 
and should not be held material as to him. 
The addition of the name of an alternative 
Payee is material, since it changes his obli- 
gation. Paragraph (c) makes speciai men- 
tion of a change in the writing signed in 
order to cover occasional cases of addition 
of sticker clauses. scissoring or perforating 
instruments where the separation is not 
authorized. 

2. Paragraph (b) of subsection (1) is to 
be read together with Section 3—115 on 


incomplete instruments. Where an instru- 
ment contains blanks or is otherwise in- 
complete, it may be completed in accord- 
ance with the authority given and is then 
valid and effective as completed. If the 
completion is unauthorized and has the 
effect of changing the contract of any 
previous signer, this provision follows the 
generally accepted rule in treating it as a 
material alteration which may operate as 
a discharge. 

3. Subsection (2) modifies the very 
rigorous rule of the original Section 124. 
The changes made are as follows: 

a. A material alteration does not dis- 
charge any party unless it is made by the 
holder. Spoliation by any meddling 
stranger does not affect the rights of the 
holder. It is of course intended that the 
acts of the holder’s authorized agent or 
employee, or of his confederates, are to be 
attributed to him. 

b. A material alteration does not dis- 
charge any party unless it is made for a 
fraudulent purpose. There is no discharge 
where a blank is filled in the honest belief 
that it is as authorized; or where a change 
is made with a benevolent motive such as 
a desire to give the obligor the benefit of 
a lower interest rate. Changes favorable to 
the obligor are unlikely to be made with 
any fraudulent intent; but if such an intent 
is found the alteration may operate as a 
discharge. 

c. The discharge is a personal defense of 
the party whose contract is changed by 
the alteration, and anyone whose contract 
is not affected cannot assert it. The con- 
tract of any party is necessarily affected, 
however, by the discharge of any party 
against whom he has a right of recourse 
on the instrument. Assent to the altera- 
tion given before or after it is made will 
prevent the party from asserting the dis- 


288 


§ 25-3-408 Cu. 25. UNIFORM 


charge. “Or is precluded from asserting 
the defense” is added in paragraph (a) to 
recognize the possibility of an estoppel or 
other ground barring the defense which 
does not rest on assent. 

d. If the alteration is not materia] or if 
it is not made for a fraudulent purpose 
there is no discharge, and the instrument 
may be enforced according to its original 
tenor. Where blanks are filled or an in- 
complete instrument is otherwise com- 
pleted there is no original tenor but the 
instrument may be enforced according to 
the authority in fact given. 

4. Subsection (3) combines the final 
sentences of the original Sections 14 and 
124, and provides that a subsequent holder 
in due course takes free of the discharge 
in all cases. The provision is merely one 
form of the general rule governing the ef- 
fect of discharge against a holder in due 
course (Section 3—602). The holder in due 
course may enforce the instrument accord- 
ing to its original tenor. In this connection 
reference should be made to the section 
giving the holder in due course the right, 
where the maker’s or drawer’s negligence 
has substantially contributed to the altera- 
tion, to enforce the instrument in its 
altered form (Section 3—406). Reference 
should also be made to Section 4—401 
covering a bank’s right to charge its cus- 
tomer’s account in the case of altered in- 
struments. 

Where blanks are filled or an incomplete 
instrument is otherwise completed, this 
subsection follows the original Section 14 
in placing the loss upon the party who 
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left the instrument incomplete and per- 
mitting the holder to enforce it in its com- 
pleted form. As indicated in the comment 
to Section 3—115 on incomplete instru- 
ments, this result is intended even though 
the instrument was stolen from the maker 
or drawer and completed after the theft; 
and the effect of this subsection, together 
with the section on incomplete instruments 
is to reverse the rule of the original Sec- 
tion 15. 

There is no inconsistency between sub- 
section (3) and paragraph (b) of subsec- 
tion (2). The holder in due course may 
elect to enforce the instrument either as 
provided in that paragraph or as provided 
in subsection (3). 

It should be noted that a purchaser who 
takes the instrument with notice of any 
material alteration, including the unautho- 
rized completion of an incomplete instru- 
ment, takes with notice of a claim or 
defense and cannot be a holder in due 
course (Section 3—304). 

Cross references: 

Sections 3—305. 3—306 and 3—307. 

Point 2: Section 3—115. 

Point 4: Sections 3—115, 3—304(2), 4— 
401 and 3—602. 

Definitional cross references: 

“Contract” Section 1—201. 

“Holder”. Section 1—201. 

“Holder in due course”. Section 3—302. 

“Instrument”. Section 38—102. 

“Party”. Section 1—201. 

“Person”. Section 1—201. 

“Signed”. Section 1—201. 

“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


This is an important section, and the Of- 
ficial Comment should be studied to get a 
full appreciation of it. Basically, it combines 
in one section the former rules on incom- 
plete instruments (GS 25-20) and materially 
altered instruments (GS 25-131). 

The rule of GS 25-21 (NIL 15) on unde- 
livered and incomplete instruments has 
been reversed. Also, subsection 1 (b) must 
be read with GS 25-3-115 on incomplete 
instruments. 

North Carolina cases: Phillips v. Hens- 


ley, 175 N.G: 
Maker liable 


23, 94 S.E. 673 (1917). Held: 
on note for amount filled up 


when issued in blank. Affirmed by this 
section. 
Broad St. Bank v. National Bank, 183 


N.C. 463, 112 S.E. 11 (1922). Held: Drawer 
of completed check written in ink liable 
only for original tenor after instrument 
is fraudulently raised. Affirmed by this sec- 
tion. Failure to use sensitized paper to 
prevent chemical erasures is not negligence. 


§ 25-3-408. Consideration.—Want or failure of consideration is a defense 
as against any person not having the rights of a holder in due course ($ 25-3-305), 
except that no consideration is necessary for an instrument or obligation thereon 
given in payment of or as security for an antecedent obligation of any kind. Noth- 
ing in this section shall be taken to displace any statute outside this chapter under 
which a promise is enforceable notwithstanding lack or failure of consideration. 
Partial failure of consideration is a defense pro tanto whether or not the failure is in 


an ascertained or liquidated amount. 


2179 921/0> C5.,°s8/ 3004,3005;'3008 : 
1D N.C—19 


(1899, c. 733, ss. 24, 25, 28; Rev., ss. 2172, 


LOG) Gr 700, 87.4) 
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Want of Consideration Is Defense 
against Payee.—A total absence of consid- 
eration is a matter of defense by the maker 
against the original payee. Swift & Co. v. 
Aydlett, 192 N.C. 330, 185 S.E. 141 (1926). 

Except Where Instrument Is under Seal. 
—The lack of consideration cannot benefit 
a maker of a bond under seal because the 
law conclusively presumes that it was made 
upon good and sufficient consideration. An- 
gier v. Howard, 94 N.C. 27 (1886); Wester 
v. Bailey, 118 N.C. 193, 24 S.E. 9 (1896). 

A note given for the purchase price of 
fertilizer reciting that there is no warranty 
is subject to the defense of lack of conside- 
ration, and if it appears that the fertilizer 
was not the grade as shown by the analy- 
sis on the sack, the plaintiff is not entitled 
to recover on the note. Swift v. Etheridge, 
190 N.C. 162, 129 S.E. 453 (1925). 

Failure of Consideration May Be Shown. 
—A contract for carrying mail is not as- 
signable, and in an action on a note given 
in part consideration of such assignment 
this may be shown as a failure of consid- 
eration, except as against a holder for 
value, in due course, without notice. Peo- 
ples Bank & Trust Co. v. Duncan, 194 N.C. 
692, 140 S.E. 610 (1927). 

Without Violating Parol Evidence Rule. 
—The rule which prohibits the introduc- 
tion of parol evidence to vary, modify or 
contradict the terms of a written instru- 
ment, is not violated by showing failure of 
consideration. Virginia Trust Co. v. Ashe- 
ville, 207 N.C. 164, 176 S.E. 257 (1934); 
Mills v. Bonin, 239 N.C. 498, 80 S.E.2d 
365 (1954). 

Failure of consideration is an affirma- 
tive defense and therefore must be speci- 
fically pleaded by setting out the appli- 
cable facts. Diemar & Kirk Co. v. Smart 
Styles, Inc., 261 N.C. 156, 134 S.E.2d 134 
(1964). 

Failure of consideration may not be 
shown under a general denial of indebted- 
ness. Diemar & Kirk Co. v. Smart Styles, 
Inc., 261 N.C. 156, 184 S.E.2d 134 (1964). 

Failure of consideration is a valid de- 
fense to a note under seal by reason of 
the fact the presumption arising from a 
seal upon a negotiable instrument is rebut- 
table. Patterson v. Fuller, 203 N.C. 788, 167 
S.E. 74 (1933). 

It is the general rule in this jurisdiction, 
and elsewhere, that a total failure of the 
consideration for a note under seal renders 
it unenforceable in the hands of any per- 
son other than a holder in due course. 
Mills v. Bonin, 239 N.C. 498, 80 S.E.2d 
365 (1954). 

Since Presumption of Consideration May 
Be Rebutted.—While the execution and de- 
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livery of a note under seal raises the pre- 
sumption of consideration, such presump- 
tion, under the NIL, was rebuttable as 
against any person not a holder in due 
course. Lentz v. Johnson & Sons, 207 N.C. 
614, 178 S.E. 226 (1935); Mills v. Bonin, 
239 N.C. 498, 80 S.E.2d 365 (1954). 

A note under seal creates a rebuttable 
presumption of consideration. Wachovia 
Bank & Trust Co. v. Smith Crossroads, 
Inc., 258 N.C. 696, 129 S.E.2d 116 (1963). 

Where Holder Takes Subject to Equi- 
ties—In Planter’s Bank vy. Yelverton, 185 
N.Cup814.6117, -s. a, 299 (1923) cit sc hel, 
that under the NIL, one taking without in- 
dorsement takes subject to equities between 
the original parties, and the presumption 
of consideration may be rebutted. 

Instrument Is Not Deemed Issued as 
Gift—A negotiable instrument is deemed 
prima facie to have been issued for a valu- 
able consideration and not as a gift, unless 
the circumstances indicate otherwise. Die- 
mar & Kirk Co. v. Smart Styles, Inc., 261 
N.C. 156, 134 S.E.2d 134 (1964). 

Burden of Proof. — When plaintiff de- 
clared on a past-due negotiable note regu- 
lar in form, and offered evidence of its exe- 
cution by defendants, a prima facie case 
was made out, which imposed upon defen- 
dant the burden of going forward with evi- 
dence to rebut the presumption created by 
the NIL or incur the risk of an adverse 
verdict. Beam v. Wright, 224 N.C. 677, 32 
S.E.2d 213 (1944). 

Where, between the original parties, the 
maker sets up the want of consideration 
for a note he has made to the payee as a 
defense, in an action thereon the burden is 
upon him to introduce evidence to establish 
his defense, and his failure to do so will 
entitle the payee to a judgment in his fa- 
vor. Merchants Nat’! Bank v. Andrews, 179 
N.C. 341, 102 S.E. 500 (1920). See also 
Bank of Lewiston v. Harrington, 205 N.C. 
244, 170 S.E. 916 (1933). 

Where there is evidence tending to show 
that the president of a bank had received 
from the defendant an exchange of notes 
for the former’s benefit, and that the defen- 
dant in the bank’s action on the note admits 
its execution and delivery, it is prima facie 
evidence that the note was given for a con- 
sideration and defendant must show failure 
of consideration when relied upon by him. 
American Trust Co. v. Anagnos, 196 N.C. 
327, 145 S.E. 619 (1928). 

While a valuable consideration is essen- 
tial to the support of negotiable instru- 
ments, it is not necessary in an action upon 
them for the plaintiff to aver and prove 
such consideration; yet when evidence has 
been introduced by the defendant to rebut 
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the presumption which they raise, the bur- 
den is thrown upon the plaintiff to satisfy 
the jury by a preponderance of evidence 
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that there was a consideration. Campbell v. 
McCormac, 90 N.C. 491 (1884); Hunt v. 
Eure, 188 N.C. 716, 125 S.E. 484 (1924). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 24, 25 and 28. Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded. 

Purposes of changes: 

1. “Consideration” is distinguished from 
“value” throughout this Article. “‘Consid- 
eration refers to what the obligor has 
received for his obligation, and is important 
only on the question of whether his ob- 
ligation can be enforced against him. 

2. The “except” clause is intended to 
remove the difficulties which have arisen 
where a note or a draft, or an indorse- 
ment of either, is given as payment or as 
security for a debt already owed by the 
party giving it, or by a third person. 
The provision is intended to change the 
result of decisions holding that where no 
extension of time or other concession is 
given by the creditor the new obligation 
fails for lack of legal consideration. It is 
intended also to mean that an instru- 
ment given for more or less than the 
amount of a liquidated obligation does 
not fail by reason of the common law 
rule that an obligation for a lesser liqui- 
dated amount cannot be _ consideration 


for the surrender of a greater. 

3. With respect to the necessity or suffi- 
ciency of consideration, other obligations 
on an instrument are subject to the ordi- 
nary rules of contract law relating to 
contracts not under. seal. Promissory 
estoppel or any other equivalent or sub- 
stitute for consideration is to be recog- 
nized as in other contract cases. The 
provision of the original Section 28 as 
to absence or failure of consideration is 
now covered by the section dealing with 
the rights of one not a holder in due 
course; and the “presumption” of con- 
sideration in the original Section 24 is 
replaced by the provision relating to the 
burden of establishing defenses. 

Cross references: 

Point 1: Section 3—303. 


Point 3: Sections 3—306(c) and 3— 
307(2). 

Definitional cross references: 

“Holder in due course’. Section 3— 
302. 

“Instrument”. Section 3—102. 

“Person”. Section 1—201. 

“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


As was true with the NIL, article 3 
throughout makes a distinction between 
“consideration” and “value.” ‘“Considera- 
tion” is concerned with what the obligor 
has received, and it pertains to whether he 
has a defense. By contrast, ‘‘value” pertains 
to what a purchaser has given in order to 
be a taker for value; and, of course, value 
is an essential element for HDC status 
(GS 25-3-302 and 25-3-303). 

The old rebuttable “presumption” of con- 
sideration in NIL 24 (GS 25-29) is dropped 
officially, but it is factually replaced by 
GS 25-3-307 which requires one who pleads 
a defense (e.g., want or failure of consid- 
eration) to “establish a defense,” thus put- 
ting the burden on the party who pleads 
the defense. 


Some prior North Carolina decisions ap- 
pear to be inconsistent on the issue of who 
had the burden of proof on consideration or 
no consideration. 

Piner v. Brittain, 165 N.C. 401, 81 S.E. 
462 (1914), held, burden of showing fail- 
ure of consideration is on maker of note. 
See also Hunt v. Eure, 188 N.C. 716, 125 
S.E. 484 (1924), which states the contra 
rule for a nonnegotiable note (burden on 
plaintiff). 

Stein v. Levins, 205 N.C. 302, 171 S-E. 
96 (1933), seems to state that the burden 
of proving no consideration is on the plain- 
tiff. (GS 25-3-307 is to the contrary.) 

Briefly, this revised section makes no 
major change in North Carolina law. 


§ 25-3-409. Draft not an assignment.—(1) A check or other draft does 
not of itself operate as an assignment of any funds in the hands of the drawee 
available for its payment, and the drawee is not liable on the instrument until he 


accepts it. 


(2) Nothing in this section shall affect any liability in contract, tort or other- 
wise arising from any letter of credit or other obligation or representation which is 


not an acceptance. 


3109, 3171 ; 1965, c. 700, s. 1.) 
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Payee Has No Right of Action against 
Bank until Acceptance.—An action cannot 
be sustained against a bank by the payee 
of a negotiable check, though the drawer 
has funds on deposit sufficient for its pay- 
ment against which the bank has no claim 
until after its acceptance by the bank. Com- 
mercial Nat’! Bank v. First Nat'l Bank, 118 
N.C. 783, 24° S.E. 524 (1896). See also 
Brantley v. Collie, 205 N.C. 229, 171 S.E. 
88 (1933); Marx v. Maddrey, 106 F. Supp. 
535s (ESDIN- C27 1952). 

Acceptance may be evidenced in various 
ways, as where the bank pays the check 
without indorsement to some person unau- 
thorized by the payee to receive it and 
charges the amount to the depositor’s ac- 
count, and where evidence on this point is 
conflicting an issue is raised for the jury, 


OFFICIAL 


Prior uniform statutory provision: Sec- 
tions 127 and 189, Uniform Negotiable 
[Instruments Law. 

Changes: Combined and reworded; new 
provisions. 

Purposes of changes and new matter: 

The two original sections are com- 
bined, brought forward to appear in con- 
nection with acceptance, and reworded 
to remove uncertainties. 


1. As under the original sections, a 
check or other draft does not of itself 
Operate as an assignment in law or eq- 


uity. The assignment may, however 
pear from other facts. and particularly 
from other agreements. express or im- 
plied; and when the intent to assign is 
clear the check may be the means by 
which the assignment is effected. 

2. The language of the original Section 
189, that the drawee is not liable “to 
the holder”. is changed as inaccurate and 
not intended. The drawee is not liable 
on the instrument until he accepts; but 
he remains subject to any other liability 
to the holder. In this connection refer- 
ence should be made to Section 4—302 
on the payor bank’s liability for late re- 
turn. Such a bank if it does not either 


ap- 
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and a judgment as of nonsuit should be 
denied. Dawson v. National Bank, 196 N.C. 
134, 144 S.E. 833 (1928). 

Check Holder Held Assignee of Debt 
Due Depositor But without Lien on Depos- 
it—A depositor is a creditor of a bank, 
his deposit becoming a part of the general 
fund, the property of the bank, and subject 
to assignment by the owners of the bank, 
and a check holder is, to the extent of his 
check, the assignee of the depositor’s debt 
due him by the bank, but he has no lien 
upon the deposit for the amount of this 
check. A payee or holder of a check has 
an interest in the deposit as against the 
drawer, subject to the bank’s right to pay 
outstanding checks before notice. Hawes v. 
Blackwell, 107 N.C. 196, 12 S.E. 245 (1890). 


COMMENT 


make prompt settlement or return on an 
item received by it will become liable to 
a holder of the item. 

3. Subsection (2) is new. It is intended 
to make it clear that this section does 
not in any way affect any liability which 
may arise apart from the instrument it- 
self. The drawee who fails to accept may 
be liable to the drawer or to the holder 
for breach of the terms of a letter of 
credit or any other agreement by which 
he is obligated to accept. He may be lia- 
ble in tort or upon any other basis be- 
cause of his representation that he has 
accepted, or that he intends to accept. 
The section leaves unaffected any liabil- 
ity of any kind apart from the instru- 
ment. 

Cross. references: 


Sections 3—410, 3—411, 3—412 and 
3—415. 
Point 2: Section 4—302. 


Definitional cross references: 
“Acceptance”. Section 3—410. 
“Check”. Section 3—104. 
“Contract”. Section 1—201. 
“Draft”. Section 3—104. 
“Instrument”. Section 3—102. 
“Letter of credit”. Section 5—104. 


NORTH CAROLINA COMMENT 


This section is about the same as the 
prior law of GS 25-134 and 25-197. See 13 
N.C.L. Rev. 131 and 31 N.C.L. Rev. 190 
(1953) as to what orders constitute an as- 
signment. 

A number of North Carolina cases hold: 

(1) That a check passes no title to money 
on deposit. Perry v. Bank of Smithfield, 
131 N.C. 117, 42 S.E. 551 (1902); 


(2) that payee of unaccepted, uncertified 
check has no right of action against bank. 
General American Life Ins. Co. v. Stadiem, 
223 N.C. 49, 25 S.E.2d 202 (1943); and 

(3) that drawer may stop payment before 
acceptance. In re Will of Winborne, 231 
N.C. 463, 57 S.E.2d 795 (1950). 


§ 25-3-410. Definition and operation of acceptance.—(1) Acceptance 


is the drawee’s signed engagement to honor the drafts as presented. 


It must be 
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written on the draft, and may consist of his signature alone. 
when completed by delivery or notification. 
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It becomes operative 


(2) A draft may be accepted although it has not been signed by the drawer or is 
otherwise incomplete or is overdue or has been dishonored. 

(3) Where the draft is payable at a fixed period after sight and the acceptor 
fails to date his acceptance the holder may complete it by supplying a date in good 
faith. (1899, c. 733, ss. 132 to 138, 161 to 170, 191; Rev., ss. 2282 to 2288, 2311 
to 2320, 2340; C. S., ss. 2976, 3114 to 3120, 3143 to 3152; 1949, c. 954; 1965, 


C/O isa bh.) 
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Prior uniform statutory provision: Sec- 
tions 9132/1838, 91384;"°135, F1S6) "137; ~ 138, 
161—170, and 191, Uniform Negotiable In- 
struments Law. 

Changes: Combined, reworded; original 
Sections 134, 135, 137 and 161—170 elimi- 
nated. 

Purposes of changes: 

1. The original Sections 161—170 pro- 
viding for acceptance for honor are omitted 
from this Article. This ancient practice 
developed at a time when communica- 
tions were slow, and particularly in over- 
seas transactions there might be a delay 
of several months before the drawer 
could be notified of dishonor by nonac- 
ceptance and take steps to protect his 
credit. The need for intervention by a 
third party has passed with the develop- 
ment of the cable transfer, the letter of 
credit, and numerous other devices by 
which a substitute arrangement is 
promptly made. The practice has been ob- 
solete for many years, and the sections 
are therefore eliminated. 

2. Under Section 3—417 a person ob- 


taining acceptance gives a warranty 
against alteration of the instrument before 
acceptance. 


3. Subsection (1) adopts the rule of 
Section 17 of the English Bills of Ex- 
change Act that the acceptance must be 
written on the draft. It eliminates the 
original Sections 134 and 135, providing 
for “virtual” acceptance by a _ written 
promise to accept drafts to be drawn, 
and “collateral” acceptance by a separate 
writing. Both have been anomalous excep- 
tions to the policy that no person is 
liable on an instrument unless his signa- 
ture appears on it. Both are derived from 
a line of early American cases decided 
at a time when difficulties of communi- 
cation, particularly overseas, might leave 
the holder in doubt for a long period 
whether the draft was accepted. Such 
conditions have long since ceased to 
exist, and the “virtual” or “collateral” 
acceptance is now almost entirely obso- 
lete. Good commercial and banking prac- 
tice does not sanction acceptance by any 
separate writing because of the dangers 


and uncertainties arising when it becomes 
separated from the draft. The instrument 
is now forwarded to the drawee for his 
acceptance upon it, or reliance is placed 
upon the obligation of the separate writ- 
ing itself, as in the case of a letter of 
credit. 


Nothing in this section is intended to 
eliminate any liability of the drawee in 
contract, tort or otherwise arising from 
the separate writing or any other obli- 
gation or representation, as provided in 
Section 3—409. 


Subsection (1) likewise eliminates the 
original Section 137, providing for accept- 
ance by delay or refusal to return the 
instrument but the drawee may be liable 
for a conversion of the instrument under 
Section 3—419. 


4. Subsection (1) states the generally 
recognized rule that the mere signature 
of the drawee on the instrument is a 
sufficient acceptance. Customarily the sig- 
nature is written vertically across the 
face of the instrument; but since the 
drawee has no reason to sign for any 
other purpose his signature in any other 
place, even on the back of the instru- 
ment, is sufficient. It need not be accom- 
panied by such words as “Accepted,” 
“Certified,” or “Good.” It must not, how- 
ever, bear any words indicating an in- 
tent to refuse to honor the bill; and 
nothing in this provision is intended to 
change such decisions as Norton v. Knapp, 
64 Iowa 112, 19 N.W. 867 (1884). hold- 
ing that the drawee’s signature accompa- 
nied by the words “Kiss my foot” is not 
an acceptance. 


5. The final sentence of subsection (1) 
expressly states the generally recognized 
rule, implied in the definition of accep- 
tance in the original Section 191, that an 
acceptance written on the draft takes 
effect when the drawee notifies the holder 
or gives notice according to his instruc- 
tions. Acceptance is thus an exception to 
the usual rule that no obligation on an 
instrument is effective unti] delivery. 

6. Subsection (3) changes the last sen- 
tence of the original Section 138. The 
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purpose of the provision is to provide a 
definite date of payment where none ap- 
pears on the instrument. An undated ac- 
ceptance of a draft payable “thirty days 
after sight” is incomplete; and unless the 
acceptor himself writes in a different date 
the holder is authorized to complete the 
acceptance according to the terms of the 
draft by supplying a date of presentment. 
Any date which the holder chooses to 
write in is effective providing his choice 
of date is made in good faith. Any dif- 
ferent agreement not written on the draft 
is not effective, and parol evidence is not 
admissible to show it. 


Cross References: 
Sections 3—411, 3—412 and 3—418. 
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Point 2: Section 3—417. 

Point 3: Sections 3—401(1), 3—409(2) 
and 3—419. 

Point 6: Section 3—412. 


Definitional cross references: 
“Delivery”. Section 1—201. 
“Dishonor”. Section 3—507. 
“Draft”. Section 3-104. 
“Good faith’. Section 1—201. 
“Holder”. Section 1—201. 
“Honor”. Section 1—201. 
“Notification”. Section 1—201. 
“Presentment”. Section 3—504. 
“Signature”. Section 3—401. 
“Signed”. Section 1—201. 
“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


One big quantitative change is the elimi- 
nation of the special rules governing the 
obsolete “acceptance for honor” in GS 25- 
168 to 25-177 (NII, 161-170). There have 
been no North Carolina decisions citing 
these sections in the more than sixty-five 
years of the NIL. 

An important substantive change requires 
that all acceptances must be on the draft. 
Under GS 25-141 and 25-142 (NIL 134 and 
135) an acceptance could be on a separate 
paper. See Nimock v. Woody, 97 N.C. 1, 
2 S.E. 249 (1887), holding a separate writ- 
ing to be an acceptance binding the accep- 
tor; Bank of Morganton v. Hay, 143 N.C. 
326, 55 S.E. 811 (1906), holding the partic- 
ular separate writing did not contain a true 
acceptance. (Case mainly relates to author- 
ity of an agent to draw on his principal.) 

Though an “acceptance” must be on the 
draft, the section is not intended to elimi- 
nate any liability of a drawee in contract, 
tort or otherwise arising from the separate 
writing or any other obligation or represen- 
tation. (GS 25-3-409(2) also expressly 
states this). 

Subsection (1) also eliminates the NIL 
137 (GS 25-144) provision on constructive 


acceptance when the drawee destroys the 
instrument or refuses to return it within 
24 hours after receipt. Under GS 25-3-419, 
however, the drawee may be liable for 
conversion. 

Note: North Carolina had amended GS 
25-144 (NIL 137) to include a provision 
permitting a bank to disaffirm some con- 
ditional payments until midnight the next 
day. See article 4 on bank deposits and col- 
lections. 

See also Branch Banking & Trust Co. v. 
Bank of Washington, 255 N.C. 205, 120 
S.E.2d 830 (1961), for a long 4-2 decision 
holding the bank of a drawee of a draft 
not liable as a constructive acceptor when 
bank delayed returning the dishonored 
draft (but bank might be liable in tort). 

Subsection 3 permits a holder to supply 
an acceptance date in “good faith” when a 
draft is) payable at a fixed period after 
sight. Though this technically changes the 
wording of the last sentence of NIL 138 
(GS 25-145), the new good faith test will 
probably be applied by reference to the 
prior law of NIL 138 (GS 25-145) and 
NIL 136 GS 25-143). 


§ 25-3-411. Certification of a check.—(1) Certification of a check is ac- 
ceptance. Where a holder procures certification the drawer and all prior indorsers 


are discharged. 


(2) Unless otherwise agreed a bank has no obligation to certify a check. 

(3) A bank may certify a check before returning it for lack of proper indorse- 
ment. If it does so the drawer is discharged. (1899, c. 733, ss. 187, 188; Rev., ss. 
Bool pid ros GAOT ES? SLOFeO Ls Ua LO tees Glas 


Certification Is Acceptance.—The certifi- 
cation of a check by the bank on which it 
is drawn is equivalent to the acceptance, 
and the bank then becomes the debtor to 
the holder, against whom he may maintain 
his action. Drewry-Hughes Co. v. Davis, 
151 N.C. 295, 66 S.E. 139 (1909). 


It Does Not Affect Agreement between 
Maker and Payee.—Certification of a check 
does not affect the enforcement of an agree- 
ment between the original parties, made 
before the certification, by which the debtor 
had agreed to waive or withdraw a con- 
dition annexed to the acceptance of his 
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check by the payee that it was to be re- 
ceived by the payee, his creditor, in full 
compromise of his debt in a larger amount. 


OFFICIAL 


Prior uniform statutory provision: Sec- 
tions 187 and 188, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded; new 
provisions. 

Purposes of changes and new matter: 

1. The second sentence of subsection 
(1) continues the rule of original Section 
188 that, while certification procured by 
a holder discharges the drawer and other 
prior parties, certification procured by 
the drawer leaves him liable. Under this 
provision any certification procured by a 
holder discharges the drawer and prior 
indorsers. Any indorsement made after a 
certification so procured remains effec- 
tive; and where it is intended that any 
indorser shal] remain liable notwithstand- 
ing certification, he may indorse with the 
words “after certification” to make his li- 
ability clear. 


2. Subsection (2) is new. It states the 
generally recognized rule that in the ab- 
sence of agreement a bank is under no 
obligation to certify a check, because it 
is a demand instrument calling for pay- 
ment rather than acceptance. The bank 
may be liable for breach of any agree- 
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Drewry-Hughes Co. v. Davis, 151 N.C. 
295, 66 S.E. 139 (1909). 


COMMENT 


ment with the drawer, the holder, or any 
other person by which it undertakes to 
certify. Its liability is not on the instru- 
ment, since the drawee is not so liable 
until acceptance (Section 3—409(1) ). Any 
liability is for breach of the separate 
agreement. 

3. Subsection (3) is new. It recognizes 
the banking practice of certifying a check 
which is returned for proper indorsement 
in order to protect the drawer against a 
longer contingent liability. It is consistent 
with the provision of Section 3—410(2) 
permitting certification although the check 
has not been signed or is otherwise in- 
complete. 


Cross references: 

Sections 3—412, 3—413, 3—417 and 3— 
418. 

Point 2: Section 3—409(1). 

Point 3: Section 3—410(2). 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Bank”. Section 1—201. 

“Check”. Section 3—104. 

“Holder”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) continues the rule of GS 
25-196 (NIL 188) that certification by a 
drawer leaves him liable as a secondary 
party, while certification by a holder dis- 
charges the drawer and other prior par- 
ties. Commercial Inv. Trust v. Windsor, 
1978 N. Cy 30836148) Sik. 1 422) (1929) 18 “to. 
the same effect. 


Subsections (2) and (3) are new and are 
self-explanatory. See also Official Com- 
ments 2 and 3. 

There is no real change from North 


Carolina law. 


§ 25-3-412. Acceptance varying draft.—(1) Where the drawee’s prof- 
fered acceptance in any manner varies the draft as presented the holder may refuse 
the acceptance and treat the draft as dishonored in which case the drawee is enti- 


tled to have his acceptance cancelled. 


(2) The terms of the draft are not varied by an acceptance to pay at any partic- 
ular bank or place in the United States, unless the acceptance states that the draft 


is to be paid only at such bank or place. 


(3) Where the holder assents to an acceptance varying the terms of the draft 
each drawer and indorser who does not affirmatively assent is discharged. (1899, 


G/ Jon. SS.) Lod to> 142 Rey. Ss) 2289-to'2292." C, §."'ss.23121 to: 3124;: 1965, c. 


£00, 3; 12) 


Acceptance Qualified as to Time.— 
Where one accepted a draft on him “pay- 
able when I receive funds to the use of 
the drawer,’ he became liable when the 


moneys were placed to his credit though 
he had not taken manual possession there- 
of. Wallace Bros. v. Douglas, 116 N.C. 
659, 21 S.E. 387 (1895). 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 139, 140, 141 and 142, Uniform Ne- 
gotiable Instruments Law. 

Changes: Combined and reworded; law 
changed as to qualified acceptances. 

Purposes of Changes: 

1. The section applies to conditional 
acceptances, acceptances for part of the 
amount, acceptances to pay at a different 
time from that required by the draft. or 
to the acceptance of less than all of the 
drawees, all of which are covered by the 
original Section 141. It applies to any 
other engagement changing the essential 
terms of the draft. 

2. Where the drawee offers such a 
varied engagement the holder has an elec- 
tion. He may reject the offer, insist on 
acceptance of the draft as presented, and 
treat the refusal to give it as a dishonor. 
In that event the drawee is not bound 
by his engagement, and is entitled to 
have it cancelled. After any necessary no- 
tice of dishonor and protest the holder 
may have his recourse against the drawer 
and indorsers. 

If the holder elects to accept the offer, 
this section does not invalidate the draw- 
ee’s varied engagement. It remains his 
effective obligation, which the holder may 
enforce against him. By his assent, how- 
ever, the holder discharges any drawer 


or indorser who does not also assent. 
The rule of the original Section 142 is 
changed to require that the assent of the 
drawer or indorser be affirmatively ex- 
pressed. Mere failure to object within a 
reasonable time is not assent which will 
prevent the discharge. 


3. The rule of original Section 140 that 
an acceptance to pay at a particular place 
is an unqualified acceptance is modified 
by the provision of subsection (2) that 
the terms of the draft are not varied by 
an acceptance to pay at any particular 
bank or place in the United States un- 
less the acceptance states that the draft 
is to be paid only at such bank or place. 
Section 3—504(4) provides that a draft 
accepted payable at a bank in the United 
States must be presented at the bank 
designated. 


Cross references: 

Sections 3—410 and 3—413. 
Point 3: Section 3—504(4). 
Definitional cross references: 
“Acceptance”. Section 3—410. 
“Bank”. Section 1—201. 
“Dishonor”. Section 3—507. 
“Draft”. Section 3—104. 
“Holder”. Section 1—201. 
“Term”. Section 1—201. 
“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section combines and rewords GS 
25-146 to GS 25-149 (NIL 139-142) and 
makes a change in the effect of the ac- 
ceptance of a varying acceptance on the 
liability of a secondary party. The change 
relates to implied consent by the secondary 
party to the taking of a varying accep- 
tance; 

Under prior law (GS 25-149) a secon- 
dary party was not discharged when the 
holder took a varying acceptance if the 
secondary party either expressly or im- 
pliedly consented to such acceptance be- 
fore or after the acceptance. Also, a sub- 
sequent assent was implied when a sec- 
ondary party did not express his dissent 
to a varying acceptance within a reason- 


able time after he received notice of it. 
Thus, the secondary party who wished to 
be discharged because of a varying ac- 
ceptance had to take action to show his 
disapproval of the varying acceptance. 

Contrary to the prior law of GS 25- 
149, this UCC section does not recognize 
an implied assent of a secondary party 
merely because of his failure to object 
within a reasonable time. See Official 
Comment 2. Furthermore, the new sec- 
tion apparently will not recognize any im- 
plied advance consent or any implied sub- 
sequent assent to a varying acceptance. 
See subsection (3) which states: “. . . each 
drawer and indorser who does not affir- 
matively assent is discharged.” 


§ 25-3-413. Contract of maker, drawer and acceptor.—(1) The 
maker or acceptor engages that he will pay the instrument according to its tenor 
at the time of his engagement or as completed pursuant to § 25-3-115 on incom- 


plete instruments. 


(2) The drawer engages that upon dishonor of the draft and any necessary no- 
tice of dishonor or protest he will pay the amount of the draft to the holder or to 
any indorser who takes it up. The drawer may disclaim this liability by drawing 


without recourse. 


(3) By making, drawing or accepting the party admits as against all subsequent 
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parties including the drawee the existence of the payee and his then capacity to in- 
dorse. (1899, c. 733, ss. 60 to 62; Rev., ss. 2209 to 2211; C. S., ss. 3041 to 3043; 


1965, c. 700, s. 1.) 


Drawer May Arrest Payment. — A 
drawer of a draft, ordinarily standing 
towards subsequent parties as a general 
indorser, may, by appropriate words ap- 
pearing on the paper, or by agreement de- 
hors the instrument as to persons af- 
fected with notice, retain the right to ar- 
rest payment. Murchison Nat'l Bank v. 
Dunn Oils Millss Gos 150 0NeCa7186409.5). 
885 (1909). 

As May Restrictive Indorser—Where 
a draft or bill is transferred to a bank by 
restrictive indorsement, as for deposit or 
for collection, the instrument is taken and 
held by the bank as agent for the indorser, 
and for the purpose indicated, and subject 
to the right of the indorser to arrest pay- 
ment or divert the proceeds in the hands 
of any intermediate or subagent who has 
taken the paper for like purpose and af- 
fected by the restriction. Murchison Nat'l 
Bank y. Dunn Oil Mills Co., 150 N.C. 718, 
64 S.E. 885 (1909). 

Except as to Holder without Notice of 
Restrictions— When a bank to which a 
draft, appearing on its face to be negoti- 
able, is forwarded by another bank, pur- 
chases it for value, without notice of an 
agreement restricting its negotiation, the 
drawer may not stop payment of the draft 
as against the rights of the bank so hold- 
ing the paper. Murchison Nat’l Bank v. 
Dunn Oil Mills Co., 150 N.C. 718, 64 S.E. 
885 (1909). 

When Liability of Drawee Accrues.— 
Until the instrument is accepted, the payee 
or holder of the bill must look to the 
drawer for his protection. The liability of 


the drawee to the payee or holder accrues 
when he makes a valid acceptance of the 
bill and when it is in the possession or is 
delivered to one who is entitled to enforce 
the engagement contained in the accep- 
tance. The legal intendment of the accep- 
tance is that the acceptor engages to pay 
the instrument according, but only accord- 
ing, to the tenor of his acceptance. It is, 
in short, a promise to pay. Branch Bank- 
ing & Trust Co. v. Bank of Washington, 
255 N.C. 205, 120. S.E.2d 830 (1961). 

Burden on Acceptor to Prove Signature 
of Drawer—When a check drawn against 
a depositor of a bank is paid by the bank, 
in an action to recover deposits, the bur- 
den is on the bank to show that the check 
was signed by the depositor as maker. 
Yarborough v. Banking Loan & Trust 
Gory? IN. C9377; Soe oor 2oo (1906). 

Drawee Bank Cannot Recover Amount 
Paid on Forged Check.—Where the cash- 
ing bank acts in good faith, the drawee 
cannot recover the amount which it has 
paid on a forged check. The drawee should 
know the signature of the drawer, its own 
depositor, better than the holder. The 
drawee cannot plead a custom that would 
entitle it to pay such draft without the 
signature being genuine. The fact that the 
cashing bank stamped the check “all prior 
indorsements guaranteed” makes no differ- 
ence to the drawee as that guarantee is 
only applicable to subsequent holders in 
due course. State Bank v. Cumberland 
Savings & Trust Co., 168 N.C. 605, 85 S.E. 
5 (1915). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 60, 61 and 62, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded. 

Purposes of changes: 

The original sections are combined for 
convenience and condensed to avoid 
duplication of language. This _ section 
should be read in connection with the sec- 
tions on incomplete instruments (3—115), 
negligence contributing to alteration or 
unauthorized signature (3—406), altera- 
tion (3—407), acceptances varying a draft 
(3—412) and finality of payment or ac- 
ceptance (3—418). Thus a maker who 
signs an incomplete note engages under 
this section to pay it according to its 
tenor at the time he signs it. but by vir- 


tue of Sections 3—115 and 3—407 the note 
may thereafter be completed and enforced 
against him. In the same way. if the 
maker’s negligence substantially contrib- 
utes to alteration of the instrument, he 
will become liable on his note as altered 
under Section 3—406. When a holder as- 
sents to an acceptance varying a draft 
(Section 3—412) he can of course hold 
the acceptor only according to the form 
of acceptance to which the holder agreed. 
Section 3—418 applies the rule of Price 
v. Neal both to acceptance and payment; 
thus an acceptor may not, after accept- 
ance, assert that the drawer’s signature 
is unauthorized. 

Subsection (1) applies to all drafts (in- 
cluding checks) the rule that the accept- 
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Cross references: 


Sections 3—115, 3—406, 3—407, 3—412, 
3—417 and 3—418. 


Definitional cross references: 


“Contract”. Section 1—201. 

“Dishonor”. Section 3—507. 

“Draft”. Section 3—104. 

“Holder”. Section 1—201. 
“Instrument”. Section 3—102. 

“Notice of dishonor’. Section 3—508. 
“Party”. Section 1—201. 

“Protest”. Section 3—509. 


ance relates to the instrument as it was 
at the time of its acceptance and not (in 
case of alteration before acceptance) to 
its original tenor. The cases on this point 
under the original act (all of which in- 
volved checks) have been in conflict. It 
should be noted that under Section 3— 
417 a person who obtains acceptance war- 
rants to the acceptor that the instrument 
has not been materially altered. 

Except as indicated in the foregoing 
comment the section makes no change in 
substance from the provision of the orig- 


inal Act. 
NORTH CAROLINA COMMENT 
GS 25-3-407—Alteration. 
GS 25-3-412—Acceptance varying draft. 
GS 25-3-418—Finality of payment or ac- 
ceptance. 


The section makes no real change in 
substance. The section, however, must be 
read in conjunction with: 

GS 25-3-115—Incomplete instruments. 

GS 25-3-406—Negligence contributing to 
alteration or unauthorized signature. 


§ 25-3-414. Contract of indorser; order of liability.—(1) Unless the 
indorsement otherwise specifies (as by such words as “without recourse”) every 
indorser engages that upon dishonor and any necessary notice of dishonor and 
protest he will pay the instrument according to its tenor at the time of his indorse- 
ment to the holder or to any subsequent indorser who takes it up, even though the 
indorser who takes it up was not obligated to do so. 

(2) Unless they otherwise agree indorsers are liable to one another in the order 
in which they indorse, which is presumed to be the order in which their signatures 
appear on the instrument. (1899, c. 733, ss. 38, 44, 66 to 68; Rev., ss. 2187, 


2193, 2215 1022175 CrS,,'ss: 3019, 3025, 3047 t0-3049: 1965, ¢7700.s5.1,) 


Cross Reference——As to warranties on 
transfer, § 25-3-417. 

Contract of Indorsement Is Separate 
Contract.—A contract of indorsement is a 
substantive contract, separable and inde- 
pendent of the instrument on which it ap- 
pears, and under the NIL, where it was 
made without qualification and for value 
it guaranteed to a holder in due course 
among other things that the instrument, 
at the time of the indorsement, was a valid 
and subsisting obligation. Wachovia Bank 
& Trust Co. v. Crafton, 181 N.C. 404, 107 
Dale 310001021). 

Which Cannot Be Explained by Parol 
Except between Original Parties——When 
a payee or regular indorsee thereof writes 
his name on the back of a note, as be- 
tween him and a bona fide holder for value 
and without notice, the law implies that 
he intended to assume the well-known lia- 
bility of an indorser, and he will not be 
permitted to contradict this implication. 
But this rule does not apply between the 
original parties to a contract which is not 
in writing, although there may be the sig- 
nature of one or more parties to authenti- 
cate that some contract was made. Sykes 
v. Everett, 167 N.C. 600, 83 S.E. 585 
(1914). 


In an action upon a note by a remote 
indorsee, who purchased bona fide for 
full value and without notice, against the 
payee, who indorsed the note in blank, 
evidence of an agreement between the 
payee and his immediate indorsee that he 
should- not be held liable on his indorse- 
ment is not admissible. Hill v. Shields, 81 
N.C. 250 (1879). 

Parol evidence is admissible to show 
that as between or among themselves par- 
ties to a negotiable instrument are liable 
otherwise than appears prima facie. Citi- 
zens Nat’l Bank v. Burch, 145 N.C. 316, 
59 S.E. 71 (1907); Sykes v. Everett, 167 
N.C. 600, 83 S.E. 585 (1914); Gillam v. 
Walker, 189 N.C. 189, 126 S.E. 424 (1925); 
Dillard v. Farmers’ Mercantile Co., 190 
N.C. 225, 129 S.E. 598 (1925); Lancaster 
Vv. otanfield,, 191: N.C. .340, 199. 5 Boat 
(1926). 

But Parol Evidence of Agreement to 
Pay from Particular Fund Is Admissible. 
—Where an unqualified indorsement is 
supported by a valuable consideration and 
the maker seeks to enforce the indorser’s 
liability, the indorser may introduce parol 
evidence of an agreement entered into by 
the parties contemporaneously with the 
execution of the note that payment was 
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to be made out of a particular fund, but he 
may not introduce parol evidence in con- 
tradiction of the written terms of the note 
that he was not to be held liable in any 
event. Kindler v. Wachovia Bank & Trust 
Co., 204 N.C. 198, 167 S.E. 811 (1933). 

Substituted Indorser Is Liable as Gen- 
eral Indorser—Where an indorser as 
originally appearing on a negotiable note 
has his name stricken from the instru- 
ment by the payee and another person 
signs in substitution for him, the liability 
of the substituted indorser to the payee 
remains as a general indorser, unaffected 
by the cancellation and substitution, when 
his signature is not obtained by misrepre- 
sentation that the other indorsers had con- 
sented to the substitution and remained 
bound by the instrument. Efird v. Little, 
205 .N.G. 5837172. Si198) (1934). 

Indorsement after Maturity—An_in- 
dorsee taking after maturity took the ti- 
tle to whatever interest his indorser had, 
and by the indorsement the indorser made 
such warranties as were provided by the 
NIL. Smith v. Godwin, 145 N.C. 242, 58 
S.E. 1089 (1907). 

Effect of Indorsement without Recourse. 
—Where notes were indorsed by the payee 
named therein, who wrote above his 
signature on the back of each note the 
words ‘without recourse,’ under the NIL 
this was a qualified indorsement. Its ef- 
fect was to constitute the indorser a 
mere assignor of the title to the note, 
which he held at the date of the indorse- 
ment. It did not impair the negotiable char- 
acter of the note so indorsed. Evans v. 
Freeman, 142 N.C. 61, 54 S.E. 847 (1906); 
Bank of Sampson v. Hatcher, 151 N.C. 359, 
66 S.E. 308 (1909); Walter v. Kilpatrick, 
191 N.C. 458, 132 S.E. 148 (1926). 

Alone, a qualified indorsement was not 
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sufficient notice as to discredit a negotiable 
instrument under the NIL, but when com- 
bined with other suspicious facts it might 
become evidence to show infirmities. Mer- 
chants Nat’l Bank v. Branson, 165 N.C. 
344, 81 S.E. 410 (1914). 

An indorsement “without recourse” un- 
der the NIL, did not impair the negotiability 
of the instrument, but qualified the in- 
dorsement, and where one had acquired a 
negotiable instrument by an indorsement 
by a holder without recourse, there was 
no implied warranty on the part of such 
indorser. Evans v. Freeman, 142 N.C. 61, 
54 S.E. 847 (1906); Walter v. Kilpatrick, 
191 N.C. 458, 1382 S.E. 148 (1926). 

Set-Off of Deposit against Note.— 
Where a depositor in an insolvent na- 
tional bank had indorsed a note on which 
he was in fact primarily liable, and pro- 
cured the bank to discount it for his bene- 
fit, he was entitled in a suit by the bank’s 
receiver to recover the amount of the note, 
to set off his deposit in the bank against 
his liability on the note. Williams v. Cole- 
man, 190 N.C. 368, 129° S.E: 8187 (1925). 

Contribution among Indorsers. — An 
indorser of a negotiable instrument is not 
subject to contribution among all others 
who may have indorsed the same, but 
only liable to those who are subsequent 
in date to his indorsement, to the full 
amount of their payment as an indemnitor. 
Lancaster v. Stanfield, 191 N.C. 340, 132 
S.E. 21 (1926). 

An indorser of a negotiable instrument 
who had paid a judgment obtained there- 
on in an action against him and the in- 
solvent makers, cannot, nothing else ap- 
pearing, recover the amount in his action 
therefor against a subsequent indorser. 
Lynch vy. Loftin, 153’ N.C. 270, 69 S.E. 143 
(1910). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 38, 44, 66, 67 and 68, Uniform Ne- 
gotiable Instruments Law. 

Changes: Combined and reworded. 

Purposes of changes: 

1. Subsection (1) states the contract 
of indorsement—that if the instrument is 
dishonored and any protest or notice of 
dishonor which may be necessary under 
Section 3—501 is given, the indorser will 
pay the instrument. The indorser’s engage- 
ment runs to any holder (whether or not 
for value) and to any indorser subse- 
quent to him who has taken the instru- 
ment up. An indorser may disclaim his 
liability on the contract of indorsement, 
but only if the indorsement itself so 
specifies. Since the disclaimer varies the 


written contract of indorsement, the dis- 
claimer itself must be written on the in- 
strument and cannot be proved by parol. 
The customary manner of disclaiming 
the indorser’s liability under this section 
is to indorse “without recourse”. Apart 
from such a disclaimer al] indorsers incur 
this liability, without regard to whether 
or not the indorser transferred the in- 
strument for value or received considera- 
tion for his indorsement. 

Original Section 44, permitting a rep- 
resentative to indorse in such terms as to 
exclude personal liability, is omitted as 
unnecessary and included in the broader 
right to disclaim any liability. No change 
in the law is intended by this omission. 

2. In addition to his liability on the 
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contract of indorsement, an indorser, if 
a transferor, gives the warranties stated 
in Section 3—417. 

3. As in the case of acceptor’s liability 
(Section 3—413), this section conditions 
the indorser’s liability on the tenor of 
the instrument at the time of his indorse- 
ment. Thus if a person indorses an 
altered instrument he assumes liability as 
indorser on the instrument as altered. 

4. Subsection (2) is intended to clarify 
existing law under original Section 68. 

The section states two presumptions: 
One is that the indorsers are liable to 
one another in the order in which they 
have in fact indorsed. The other is that 
they have in fact indorsed in the order in 
which their names appear. Parol evidence 
is admissible to show that they have in- 
dorsed in another order, or that they have 
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otherwise agreed as to their liability to 
one another. 
The last sentence of the original Sec- 


tion 68 is now covered by Section 3— 
118(e) (Ambiguous terms and rules of 
construction). 


Cross references: 


Point 1: Section 3—501. 
Point 2: Section 3—417. 
Point 3: Section 3—413. 


Point 4: Section 3—118(e). 
Definitional cross references: 


“Contract”. Section 1—201. 
“Dishonor”. Section 3—507. 
“Holder”. Section 1—201. 


“Instrument”. Section 3—102. 
“Notice of dishonor”. Section 3—508. 
“Presumed”. Section 1—201. 
“Protest”. Section 3—509. 
“Signature”. Section 3—401. 


NORTH CAROLINA COMMENT 


Subsection (1): As stated, the “contract” 
of an indorser is to “pay” the instrument 
if there is a dishonor and if any necessary 
notice and protest are properly made. 

This “contract” applies to any indorser 
whether or not he is also a transferor. The 
additional liability of a transferor is cov- 
ered by GS 25-3-417, covering ‘“warran- 
ties on presentment and transfer.” 

A transferor-indorser may eliminate his 
“contract” to “pay” by indorsing “with- 
out recourse” (or by otherwise indicating 
that he does not make a contract to pay). 
However, the transferor-indorser will still 
be liable for any breach of the implied 
“warranties on presentment or transfer” 
(GS 25-3-417). 


Generally, the restated rules are the 


same as given in Medlin v. Miles, 201 N.C. 
683, 161 S.E. 207 (1931) which held: 
(1) A qualified indorser is still liable on 
his warranties as a seller; (2) the words 
“without recourse” or similar qualifying 
words may precede or follow the signature 
of the transferor; (3) the words “I hereby 
sell, transfer and assign all my right, title 
and interest” are to be treated as a “quali- 
fied indorsement.” 

Subsection (2): This continues the rule 
of GS 25-74 (NIL 68) that indorsers are 
presumed to be liable in the order in 
which their signatures appear on the in- 
strument. However, parol evidence is ad- 
missible to show the true order of indorse- 
ment. 


§ 25-3-415. Contract of accommodation party.—(1) An accommoda- 
tion party is one who signs the instrument in any capacity for the purpose of 


lending his name to another party to it. 


(2) When the instrument has been taken for value before it is due the accommo- 
dation party is liable in the capacity in which he has signed even though the taker 


knows of the accommodation. 


(3) As against a holder in due course and without notice of the accommodation 
oral proof of the accommodation is not admissible to give the accommodation party 
the benefit of discharges dependent on his character as such. In other cases the ac- 
commodation character may be shown by oral proof. 


(4) An indorsement which shows that it is not in the chain of title is notice of 


its accommodation character. 


(5) An accommodation party is not liable to the party accommodated, and if he 
pays the instrument has a right of recourse on the instrument against such party. 


(1899, :0.0:733 08S, 285029, 64 :cRevguss. 217692177 .92213 Gah. eset 5008 aG00e, 


3045 ; 1965, c. 700, s. 1.) 


Failure of Maker to Conform to Agree- 
ment.—An accommodation indorser is not 
relieved from liability upon the ground 
that the maker agreed in parol to negoti- 


ate the note at a certain bank which he 
failed to do, but negotiated to the plaintiff 
instead who had notice of the agreement. 
Parker v. McDowell, 95 N.C. 219 (1886); 
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Parker’ ve Suttonp103» N.C: h91j0.90S-.E. 
283 (1889). 

Liability of Accommodation Indorser to 
Maker’s Firm.—A note executed by a 
member of a partnership to a third party 
who, as surety and for the accommodation 
of the maker, indorses it and receives no 
benefit from it, cannot be the subject of an 
action at law against the indorser by the 
firm, nor in case of the death of the maker 
of the note can the surviving partner main- 
tain an action on the note against the ac- 
commodation indorser unless the firm be 
msolvents Patton’ ve" Carr eil7— NG 176; 
23)08:99182" (1895). 

Order of Liability on Instrument.—A 
note, indorsed for the maker’s accommo- 
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dation, signed by the principal and surety, 
is a joint and several obligation, and the 
owner may sue all or either of the obligors, 
without joining all as defendants. Nor- 
folk Nat’l Bank v. Griffin, 107 N.C. 173, 
1198-10498 C1800)58 Bank <v. :Carr,:121 
NN. Cl*113782S8S. 8. 186" (1897). 

Parol Evidence as to Character of Sign- 
ing.—As between the payee of a negotiable 
note and the signers thereof, a person 
signing his name on the face of the note 
may prove by parol evidence that to the 
knowledge of the payee he signed the 
same as surety and not maker. Davis v. 
Alexander, 2077 N:€.°417; 177 S.E. 417 
(1934). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 28, 29 and 64, Uniform Negotiable 
Instruments Law. 

Changes: Combined and reworded; new 
provisions. 

Purposes of changes and new matter: 
To make it clear that: 

1. Subsection (1) recognizes that an ac- 
commodation party is always a _ surety 
(which includes a guarantor), and it is 
his only distinguishing feature. He differs 
from other sureties only in that his liabil- 
ity is on the instrument and he is a 
surety for another party to it. His obliga- 
tion is therefore determined by the capac- 
ity in which he signs. An accommodation 
maker or acceptor is bound on the instru- 
ment without any resort to his principal, 
while an accommodation indorser may be 
liable only after presentment, notice of 
dishonor and protest. The subsection rec- 
ognizes the defenses of a surety in ac- 
cordance with the provisions subjecting 
one not a holder in due course to al] sim- 
ple contract defenses, as well] as his rights 
against his principal] after payment. Un- 
der subsection (3) except as against a 
holder in due course without notice of the 
accommodation, parol evidence is admis- 
sible to prove that the party has signed 
for accommodation. In any case, however, 
under subsection (4) an indorsement which 
is not in the chain of title (the irregular 
or anomalous indorsement) is notice to 
all subsequent takers of the instrument 
of the accommodation character of the 
indorsement. 

2. Subsection (1) eliminates the language 
of the old Section 29 requiring that the 
accommodation party sign the instrument 
“without receiving value therefor.” The 
essential characteristic is that the accom- 
modation party is a surety, and not that 
he has signed gratuitously. He may be 


a paid surety, or receive other compensa- 
tion from the party accommodated. He 
May even receive it from the payee, as 
where A and B buy goods and it is un- 
derstood that A is to pay for all of them 
and that B is to sign a note only as a 
surety for A. 

3. The obligation of the accommodation 
party is supported by any consideration 
for which the instrument is taken before 
it is due. Subsection (2) is intended to 
change occasional decisions holding that 
there is no sufficient consideration where 
an accommodation party signs a note after 
it is in the hands of a holder who has 
given value. The party is liable to the 
holder in such a case even though there 
is no extension of time or other conces- 
sion. This is consistent with the provi- 
sion as to antecedent obligations as con- 
sideration (Section 3—408). The limita- 
tion to “before it is due” is one of sure- 
tyship law, by which the obligation of 
the surety is terminated at the time lim- 
it unless in the meantime the obligation 
of the principal has become effective. 

4. As a surety the accommodation party 
is not liable to the party accommodated; 
but he is otherwise liable on the instru- 
ment in the capacity in which he has 
signed. This general statement of the rule 
makes unnecessary the detailed provisions 
of the original Section 64, which is there- 
fore eliminated, without any change in 
substance. 

5. Subsection (5) is intended to change 
the result of such decisions as Quimby 
v. Varnum, 190 Mass. 211, 76 N.E. 671 
(1906), which held that an accommodation 
indorser who paid the instrument could 
not maintain an action on it against the 
accommodated party since he had no 
“former rights” to which he was remitted. 
Under ordinary principles of suretyship 
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Definitional cross references: 
“Holder in due course”. Section 3—302. 
“Instrument”. Section 3—102. 


the accommodation party who pays is 
subrogated to the rights of the holder 
paid, and should have his recourse on the 


instrument. “Notice”. Section 1—201. 
Cross references: “Party”. Section 1—201. 
Sections 3—305, 3—408, 3—603, 3—604 “Presentment”. Section 3—504. 


“Signed”. Section 1—201. 
“Writing”. Section 1—201. 


and 3—606. 
Point 1: Section 3—306(b). 
Point 3: Section 3—408. 


NORTH CAROLINA COMMENT 

Basically, this section adopts the rules 

of GS 25-34 and 25-70 regarding the lia- 

bility of an accommodation party. The 

section is probably about in line with 
better North Carolina decisions. 

Note: New York has added a sixth par- 


§ 25-3-416. Contract of guarantor.—(1) “Payment guaranteed” or 
equivalent words added to a signature mean that the signer engages that if the 
instrument is not paid when due he will pay it according to its tenor without re- 
sort by the holder to any other party. 

(2) “Collection guaranteed” or equivalent words added to a signature mean that 
the signer engages that if the instrument is not paid when due he will pay it ac- 
cording to its tenor, but only after the holder has reduced his claim against the 
maker or acceptor to judgment and execution has been returned unsatisfied, or 
after the maker or acceptor has become insolvent or it is otherwise apparent that it 
is useless to proceed against him. 

(3) Words of guaranty which do not otherwise specify guarantee payment. 

(4) No words of guaranty added to the signature of a sole maker or acceptor 
affect his liability on the instrument. Such words added to the signature of one of 
two or more makers or acceptors create a presumption that the signature is for the 
accommodation of the others. 

(5) When words of guaranty are used presentment, notice of dishonor and pro- 
test are not necessary to charge the user. 

(6) Any guaranty written on the instrument is enforcible notwithstanding any 


agraph to cover the warranties of an ac- 
commodation party; but the Permanent 
Editorial Board has rejected this amend- 
ment. See Report No. 1 of the Permanent 
Editorial Board for the UCC 75 (1962). 


statute of frauds. (1965, c. 700, s. 1.) 


Effect of Indorsement Enlarging Lia- 
bility—‘‘Demand, notice and _ protest 
waived, payment guaranteed by the under- 
signed” is an indorsement with an en- 
larged liability. The language makes the 
holder one in due course and the instru- 
ment is taken free from equities and de- 
fenses which the maker has against the 
payee. Richmond Guano Co. v. Walston, 
191 N.C. 797, 133 S.E. 196 (1926). 


Effect of Guaranteeing Prior Indorse- 
ments.—A certificate of deposit forwarded 
to another bank by the drawer bank 
must be presented in a reasonable time, and 
if not presented the drawer is not liable, 
although it stamped the certificate “Prior 
indorsements guaranteed.” Bank of Mount 
Airy v. Greensboro Loan & Trust Co., 
159 N.C. 85, 74 S.E. 747 (1912). 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: The section is new. It states 
the commercial understanding as to the 
meaning and effect of words of guaranty 
added to a signature. 

An indorser who guarantees payment 
waives not only presentment, notice of 
dishonor and protest, but also all demand 
upon the maker or drawee. Words of 
guaranty do not affect the character of 
the indorsement as an indorsement (Sec- 
tion 3—202 (4)); but the liability of the 


indorser becomes indistinguishable from 
that of a co-maker. A guaranty of collec- 
tion likewise waives formal presentment, 
notice of dishonor and protest, but re- 
quires that the holder first proceed against 
the maker or acceptor by suit and execu- 
tion, or show that such proceeding would 
be useless. 

Subsection (6) is concerned chiefly with 
the type of statute of frauds which pro- 
vides that no promise to answer for the 
debt, default or miscarriage of another 
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is enforceable unless it is evidenced by a 
writing which states the consideration for 
the promise. It is unusual to state any 
consideration when a guaranty is added 
to a signature on a negotiable instru- 
ment, which in itself sufficiently shows 
the nature of the transaction; and such 
statutes have commonly been held not to 
apply to such guaranties. 


Cross references: 
Sections 3—202(4) and 3—415. 
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Definitional cross references: 


“Holder”. Section 1—201. 

“Insolvent”. Section 1—201. 
“Instrument”. Section 3—102. 

“Notice of dishonor’. Section 3—508. 
“Party”. Section 1—201. 
“Presumption”. Section 1—201. 
“Protest”. Section 3—509. 
“Signature”. Section 3—401. 
“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


This new section states the commercial 
effect of words of guaranty added to a 
signature. A guarantor is immediately li- 
able upon default, and the holder need not 
resort to any other party. 

This may change Rouse v. Wooten, 140 


lace, 242 N.C. 686, 89 S.E.2d 413 (1955), 
holding that procedurally a guarantor on 
a separate letter may be joined as party 
defendant with principal debtor. 

See also GS 25-3-502 on discharge when 
timely presentment not made. 


It would seem that this section should 
not be construed to supersede the provi- 
sions of GS 26-7 permitting a guarantor to 
notify a creditor to take action against 
the principal with diligence. 


NEG 057,03) 0.5. 430501906) and) Dry _v. 
Reynolds, 205° NC, 571, 1720'S.E, 351 
(1934), on the issue of whether present- 
ment for payment is necessary to charge 


a “surety” or a “guarantor.” 
Cf. Arcady Farms Milling Co. v. Wal- 


§ 25-3-417. Warranties on presentment and transfer.—(1) Any per- 
son who obtains payment or acceptance and any prior transferor warrants to a 
person who in good faith pays or accepts that 

(a) he has a good title to the instrument or is authorized to obtain payment or 
acceptance on behalf of one who has a good title; and 

(b) he has no knowledge that the signature of the maker or drawer is unautho- 
rized, except that this warranty is not given by a holder in due course acting in good 
faith 

(1) toa maker with respect to the maker’s own signature; or 

(ii) to a drawer with respect to the drawer’s own signature, whether or not the 
drawer is also the drawee; or 

(i111) to an acceptor of a draft if the holder in due course took the draft after the 
acceptance or obtained the acceptance without knowledge that the drawer’s signa- 
ture was unauthorized ; and 

(c) the instrument has not been materially altered, except that this warranty is 
not given by a holder in due course acting in good faith 

(1) to the maker of a note; or 

(11) to the drawer of a draft whether or not the drawer is also the drawee; or 

(111) to the acceptor of a draft with respect to an alteration made prior to the 
acceptance if the holder in due course took the draft after the acceptance, even 
though the acceptance provided “payable as originally drawn” or equivalent terms; 
or 

(iv) to the acceptor of a draft with respect to an alteration made after the ac- 
ceptance. 


(2) Any person who transfers an instrument and receives consideration war- 
rants to his transferee and if the transfer is by indorsement to any subsequent holder 
who takes the instrument in good faith that 

(a) he has a good title to the instrument or is authorized to obtain payment or 
acceptance on behalf of one who has a good title and the transfer is otherwise 
rightful ; and 

(b) all signatures are genuine or authorized ; and 

(c) the instrument has not been materially altered ; and 

(d) no defense of any party is good against him; and 
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(e) he has no knowledge of any insolvency proceeding instituted with respect to 
the maker or acceptor or the drawer of an unaccepted instrument. 


(3) By transferring “without recourse” the transferor limits the obligation stated 
in subsection (2) (d) to a warranty that he has no knowledge of such a defense. 


(4) A selling agent or broker who does not disclose the fact that he is acting 
only as such gives the warranties provided in this section, but if he makes such dis- 
closure warrants only his good faith and authority. (1899, c. 733, ss. 65, 69; Rev., 
ss.'2214, 220e G: Si,’ ss?'304695050 1965,.c) 700,387 Ik) 


Cross Reference.—See note to § 25-3- 
414, 

Not Applicable to Usury.—The provi- 
sions of the NIL made as to warranties 
which prevailed in case of unqualified in- 


dorsements referred to lawful transactions, 
and did not relate to transactions coming 
within the meaning of the usury laws. Sed- 
bury v. Duffy, 158 N.C. 432, 74 S.E. 355 
(1912). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 65 and 69, Uniform Negotiable In- 
struments Law. 


Changes: Combined and reworded; new 
provisions added. 


Purposes of changes and new matter: 


1. The obligations imposed by this sec- 
tion are stated in terms of warranty. 
Warranty terms, which are not limited to 
sale transactions, are used with the inten- 
tion of bringing in all the usual rules of 
law applicable to warranties, and in par- 
ticular the necessity of reliance in good 
faith and the availability of all remedies 
for breach of warranty, such as rescission 
of the transaction or an action for dam- 
ages. Like other warranties, those stated 
in this section may be disclaimed by 
agreement between the immediate parties. 
In the case of an indorser, disclaimer of 
his liability as a transferor, to be effec- 
tive, must appear in the form of the in- 
dorsement, and no parol proof of “agree- 
ment otherwise” is admissible. For corre- 
sponding warranties in the case of items 
in the bank collection process, Section 4— 
207 should be consulted. 


2. Subsection (1) is new. It is intended 
to state the undertaking to a party who 
accepts or pays of one who obtains pay- 
ment or acceptance or of any prior trans- 
feror. It is closely connected with the fol- 
lowing section on the finality of accept- 
ance or payment (Section 3—418), and 
should be read together with it. 


3. Subsection (1) (a) retains the gen- 
erally accepted rule that the party who 
accepts or pays does not “admit” the gen- 
uineness of indorsements, and may re- 
cover from the person presenting the in- 
strument when they turn out to be forged. 
The justification for the distinction be- 
tween forgery of the signature of the 
drawer and forgery of an indorsement is 
that the drawee is in a position to verify 
the drawer’s signature by comparison 


with one in his hands, but has ordinarily 
no opportunity to verify an indorsement. 


4. Subsection (1) (b) recognizes and 
deals with competing equities of parties 
accepting or paying instruments bearing 
unauthorized maker’s or drawer’s signa- 
tures and those obtaining acceptances or 
receiving payment. The warranties pre- 
scribed and exceptions thereto follow 
closely principles established at common 
law, particularly, those under Price v. 
Neal, 3 Burr. 1354 (1762). 


The basic warranty that the person ob- 
taining payment or acceptance and any 
prior transferor warrants that he has no 
knowledge that the signature of the 
maker or drawer is unauthorized stems 
from the general principle that one who 
presents an instrument knowing that the 
signature of the maker or drawer is 
forged or unauthorized commits an obvi- 
ous fraud upon the party to whom pre- 
sentment is made. However, few cases 
present this simple fact situation. If the 
signature of a maker or drawer has been 
forged, the parties include the dishonest 
forger himself and usually one or more 
innocent holders taking from him. Fre- 
quently, the state of knowledge of a 
holder is difficult to determine and some- 
times a holder takes such a forged instru- 
ment in perfect good faith but subse- 
quently learns of the forgery. Since in 
different fact situations holders have equi- 
ties of varying strength, it is necessary 
to have some exceptions to the basic 
warranty. 


The exceptions apply only in favor of 
a holder in due course and, within the 
provisions of Section 3—201, to all subse- 
quent transferees from a holder in due 
course. Since a condition of the status of 
a holder in due course under Section 3— 
302(1) (a) is that the holder takes the 
instrument without notice of any defense 
against it, this condition presupposes that 
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at the time of taking such a holder had 
no knowledge of the unauthorized signa- 
ture. Consequently, the warranty of sub- 
section (1) (b) is pertinent in the case 
of a holder in due course only in the 
relatively few cases where he acquires 
knowledge of the forgery after the tak- 
ing but before the presentment. In this 
situation the holder in due course must 
continue to act in good faith to be ex- 
empted from the basic warranty. 


The first exemption from the warranty 
by such a holder, made by subparagraph 
(i), is that the warranty does not run to 
a maker of a note with respect to the 
maker’s own signature. This codifies the 
rule of Price v. Neal, and related cases. 
Since a maker of a note is presumed to 
know his own signature, if he fails to 
detect a forgery of his own signature and 
pays the note, under the Price v. Neal 
principle he should not be permitted to 
recover such payment from a holder in 
due course acting in good faith. Simi- 
larly, under subparagraph (ii) a drawer 
of a draft is presumed to know his own 
signature and if he fails to detect a forg- 
ery of his signature and pays a draft 
he may not recover that payment from 
a holder in due course acting in good 
faith. This rule applies if the drawer 
pays the instrument as drawer and also 
if he pays the instrument as drawee in a 
case where he is both drawer and drawee. 


Under the principle of Price v. Neal a 
drawee of a draft is presumed to know 
the signature of his customer, the drawer. 
However, under subsection (1) (b) and 
subparagraph (iii) of this subsection this 
presumption is not strong enough to de- 
prive such a drawee (either in accepting 
or paying an instrument) of the warranty 
of no knowledge of the unauthorized draw- 
er’s signature, unless the holder in due 
course took the instrument and became 
such a holder after the drawee’s accep- 
tance; or obtained the acceptance without 
knowledge that the drawer’s signature 
was unauthorized. In the former case, the 
holder taking after and thereby presum- 
ably in reliance on the acceptance should 
be protected as against the drawee who 
accepted without detecting the unautho- 
rized signature. In the latter case the 
holder, having no knowledge of the un- 
authorized signature at the time of the 
drawee’s acceptance, would not be charged 
with this warranty and would be entitled 
to enforce such acceptance under Section 
3—418, even if thereafter he acquired 
knowledge of the unauthorized signature 
prior to enforcement of the acceptance. 
Such right of the holder to enforce the 
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acceptance would be valueless if imme- 
diately upon enforcing it and obtaining 
payment the holder became obligated to 
return the payment by reason of breach 
of the warranty of no knowledge at the 
time of payment. 

5. Subsection (1) (c) retains the com- 
mon law rule, followed by several deci- 
sions under the original Act, which has 
permitted a party paying a materially 
altered instrument in good faith to re- 
cover, and a party who accepts such an 
instrument to avoid such acceptance. As 
in the case of subsection (1) (b) this 
warranty is not imposed against a holder 
in due course acting in good faith in 
favor of a maker of a note or a drawer 
of a draft on the ground that such maker 
or drawer should know the form and 
amount of the note or draft which he 
has signed. The exception made by sub- 
paragraph (iii) in the case of a holder 
in due course of a draft accepted after 
the alteration follows the decisions in 
National City Bank of Chicago v. Na- 
tional Bank of Republic of Chicago. 300 
Ill. 103, 132 -N.E. 832, 22 A.L.R. 1153 
(1921), and Wells Fargo Bank & Union 
Trust Company v. Bank of Italy, 214 Cal. 
156, 4 P.2d 781 (1931), and is based on 
the principle that an acceptance is an un- 
dertaking relied upon in good faith by 
an innocent party. The attempt to avoid 
this result by certifying checks “payable 
as originally drawn” leaves the subse- 
quent purchaser in uncertainty as to the 
amount for which the instrument is cer- 
tified, and so defeats the entire purpose 
of certification, which is to obtain the def- 
inite obligation of the bank to honor a 
definite instrument. Subparagraph (iii) 
accordingly provides that such language 
is not sufficient to impose on the holder 
in due course the warranty of no mate- 
ria] alteration where the holder took the 
draft after the acceptance and presumably 
in reliance on it. 

Subparagraph (iv) of subsection (1) (c) 
exempts a holder in due course from 
the warranty of no material alteration to 
the acceptor of a draft with respect to an 
alteration made after the acceptance. A 
drawee accepting a draft has an oppor- 
tunity of ascertaining the form and par- 
ticularly the amount of the draft accepted. 
If, thereafter, the draft is materially al- 
tered and is thereupon presented for pay- 
ment to the acceptor, the acceptor has 
the necessary information in its records 
to verify the form and particularly the 
amount of the draft. If in spite of this 
available information it pays the draft, 
there is as much reason to leave the re- 
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sponsibility for such payment upon the 
acceptor (as against a holder in due 
course acting in good faith) as there is 
in the case of a maker or drawer paying 
a materially altered note or draft. 

6. Under Section 83—201 parties taking 
from or holding under a holder in due 
course, within the limits of that section, 
will have the same rights under Section 
4—317(1) as a holder in due course. Of 
course such parties claiming under a 
holder in due course must act in good 
faith and be free from fraud, illegality 
and notice as provided in Section 3—201. 


7%. The liabilities imposed by subsection 
(2) in favor of the immediate transferee 
apply to all persons who transfer an in- 
strument for consideration whether or not 
the transfer is accompanied by indorse- 
ment. Any consideration sufficient to sup- 
port a simple contract will support those 
warranties. 

8. Subsection (2) changes the original 
Section 65 to extend the warranties of 
any indorser beyond the immediate trans- 
feree in all cases. Where there is an in- 
dorsement the warranty runs with the 
instrument and the remote holder may 
sue the indorser-warrantor directly and 
thus avoid a multiplicity of suits which 
might be interrupted by the insolvency 
of an intermediate transferor. The lan- 
guage of subsections (2) (b) and (2) 
(c) is substituted for “genuine and what 
it purports to be” in the original Section 
65(1). The language of subsection (2) (a) 
is substituted for that of Section 65(2) 
in order to cover the case of the agent 
who transfers for another. 

9. Subsection (2) (d) resolves a con- 
flict in the decisions as to whether the 
transferor warrants that there are no de- 
fenses to the instrument good against 
him. The position taken is that the buyer 
does not undertake to buy an instrument 
incapable of enforcement, and that in 
the absence of contrary understanding the 
warranty is implied. Even where the buyer 
takes as a holder in due course who will 
cut off the defense, he still does not un- 
dertake to buy a lawsuit with the neces- 
sity of proving his status. Subsection (3) 
however provides that an indorsement 
“without recourse” limits the (2) (d) 
warranty to one that the indorser has 
no knowledge of such defenses. With 
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this exception the liabilities of a “without 
recourse” indorser under this section are 
the same as those of any other trans- 
feror. Under Section 3—414 “without re- 
course” in an indorsement is effective to 
disclaim the general contract of the in- 
dorser stated in that section. 

10. Subsection (2) (e) is substituted 
for Section 65(4). The transferor does 
not warrant against difficulties of collec- 
tion, apart from defenses, or against im- 
pairment of the credit of the obligor or 
even his insolvency in the commercial 
sense. The buyer is expected to deter- 
mine such questions for himself before he 
takes the obligation. If insolvency pro- 
ceedings as defined in this Act (Section 
1—201) have been instituted against the 
party who is expected to pay and the 
transferor knows it, the concealment of 
that fact amounts to a fraud upon the 
buyer, and the warranty against knowl- 
edge of such proceedings is provided ac- 
cordingly. 

11. Subsection (4) is substituted for 
Section 69 of the original Act. It applies 
only to a selling agent, as distinguished 
from an agent for collection. It follows 
the rule generally accepted that an agent 
who makes the disclosure warrants his 
good faith and authority and may not by 
contract assume a lesser warranty. 

Cross references: 

Sections 3—404, 3—405, 3—406, 3—414 
and 4—207. 

Point 1: Section 4—207. 

Point 2: Section 3—418. 

Point 4: Sections 3—201, 
3—418. 

Point 9: Section 3—414. 

Point 10: Section 1—201. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Alteration”. Section 3—407. 

“Bank”. Section 1—201. 

“Draft”. Section 3—104. 

“Genuine”. Section 1—201. 

“Good faith’. Section 1—201. 

“Holder in due course”. Section 3—302. 

“Instrument”. Section 3—102. 

“Note”. Section 3—104. 

“Party”. Section 1—201. 

“Person”. Section 1—201. 

“Signature”. Section 3—401. 

“Term”. Section 1—201. 


3—302 and 


NORTH CAROLINA COMMENT 


Subsection (1): This is a new section 
intended to state the presentor’s warranties 
to the party who accepts or pays. 

See Official Comments 2-5 for a long 
discussion of this subsection. 


Closely related to this subsection is GS 
25-4-207 (warranties of customer and col- 
lecting bank on transfer or presentment of 
items; time for claims). 

Subsection (2): This covers the warran- 
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ties of one who transfers and receives con- 
sideration. 

Subsection (3): This limits the warran- 
ties of one who transfers “without re- 
course.” 
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Subsection (4): This covers the warran- 
ties of a selling agent or broker. Generally, 
it is not believed that this section makes 
any great changes in North Carolina law. 


§ 25-3-418. Finality of payment or acceptance.—Except for recoy- 
ery of bank payments as provided in the article on bank deposits and collections 
(article 4) and except for liability for breach of warranty on presentment under 
the preceding section [§ 25-3-417], payment or acceptance of any instrument is 
final in favor of a holder in due course, or a person who has in good faith changed 
his position in reliance on the payment. (1899, c. 733, s. 62; Rev., s. 2211; C.S., 


s. 3043 ; 1965, c. 700, s. 1.) 


Until Acceptance Drawee Is Not Lia- 
ble—A drawee (unless also the drawer) 
becomes liable for the payment of a draft 


only upon his acceptance thereof. Branch 
Banking & Trust Co. v. Bank of Washing- 
ton, 255 N.C. 205, 120 S.E.2d 830 (1961). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 62, Uniform Negotiable Instruments 
Law. 

Changes: Completely restated. 


Purposes of changes: 

The rewording is intended to remove a 
number of uncertainties arising under the 
Original section. 

1. The section follows the rule of Price 
v. Neal, 3 Burr. 1354 (1762), under which 
a drawee who accepts or pays an instru- 
ment on which the signature of the 
drawer is forged is bound on his accep- 
tance and cannot recover back his pay- 
ment. Although the original Act is silent 
as to payment, the common law rule has 
been applied to it by all but a very few 
jurisdictions. The traditional justification 
for the result is that the drawee is in a 
superior position to detect a forgery be- 
cause he has the maker’s signature and 
is expected to know and compare it; a 
less fictional rationalization is that it is 
highly desirable to end the transaction 
on an instrument when it is paid rather 
than reopen and upset a series of com- 
mercial] transactions at a later date when 
the forgery is discovered. 

The rule as stated in the section is not 
limited to drawees, but applies equally 
to the maker of a note or to any other 
party who pays an instrument. 

2. The section follows the decisions un- 
der the original Act applying the rule of 
Price v. Neal to the payment of over- 
drafts, or any other payment made in 
error as to the state of the drawer’s ac- 
count. The same argument for finality ap- 
plies, with the additional reason that the 
drawee is responsible for knowing the 
state of the account before he accepts or 
pays. 

3. The section follows decisions under 
the original Act, in making payment or 
acceptance final only in favor of a holder 


in due course, or a transferee who has 
the rights of a holder in due course un- 
der the shelter principle. If no value has 
been given for the instrument the holder 
loses nothing by the recovery of the pay- 
ment or the avoidance of the acceptance, 
and is not entitled to profit at the ex- 
pense of the drawee; and if he has given 
only an executory promise or credit he 
is not compelled to perform it after the 
forgery or other reason for recovery is 
discovered. If he has taken the instru- 
ment in bad faith or with notice he has 
no equities as against the drawee. 


4. The section rejects decisions under 
the original Act permitting recovery on 
the basis of mere negligence of the holder 
in taking the instrument. If such negli- 
gence amounts to a lack of good faith 
as defined in this Act (Section 1—201) 
or to notice under the rules (Section 3— 
304) relating to notice to a purchaser of 
an instrument, the holder is not a holder 
in due course and is not protected; but 
otherwise the holder’s negligence does not 
affect the finality of the payment or ac- 
ceptance. 


5. This section is to be read together 
with the preceding section, which states 
the warranties given by the person ob- 
taining acceptance or payment. It is also 
limited by the bank collection provision 
(Section 4—301) permitting a payor bank 
to recover a payment improperly paid if 
it returns the item or sends notice of dis- 
honor within the limited time provided in 
that section. But notice that the latter 
right is sharply limited in time, and ter- 
minates in any case when the bank has 
made final payment, as defined in Sec- 
tion 4—213. 


Cross references: 
Sections 3—302, 3—303 and 3—417. 
Point 2: Section 3—201(1). 


307 


§ 25-3-419 

Point 4: Sections 1—201, 3—302 and 
38—304. 

Point 5: Sections 3—417, 4—213 and 
4—301. 


Definitional cross references: 
“Acceptance”. Section 3—410. 
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“Account”. Section 4—104. 


“Bank”. Section 1—201. 

“Holder in due course”. Section 3— 
302. 

“Instrument”. Section 3—102. 

“Presentment”. Section 3—504. 


NORTH CAROLINA COMMENT 


Though this section completely restates 
the rules relating to finality of payment or 
acceptance, it basically follows the rule of 
the leading case of Price v. Neal, 3 Burr. 
1354 (1762). 

The section provides that the rules of GS 
25-3-417 (warranties on presentment and 
transfer) and article 4 (especially GS 25- 
4-207 and 25-4-301) must be read in con- 
junction with this section. See also GS 25- 
4-213 (final payment by payor bank, etc.). 


It is not believed that this section makes 
any significant change in North Carolina 
law. See Woodward vy. Savings & Trust 
Co., 178 N.C. 184, 100 S.E. 304 (1919), 
held, bank normally cannot recover a pay- 
ment from a holder because drawer’s name 
is forged; but if depositor knew of forg- 
ery, bank can charge back the forged 
item against him. 


§ 25-3-419. Conversion of instrument; innocent representative.— 


(1) An instrument is converted when 


(a) a drawee to whom it is delivered for acceptance refuses to return it on de- 
mand ; or 

(b) any person to whom it is delivered for payment refuses on demand either to 
pay or to return it; or 

(c) it is paid on a forged indorsement. 

(2) In an action against a drawee under subsection (1) the measure of the 
drawee’s liability is the face amount of the instrument. In any other action under 
subsection (1) the measure of liability is presumed to be the face amount of the 
instrument. 


(3) Subject to the provisions of this chapter concerning restrictive indorse- 
ments a representative, including a depositary or collecting bank, who has in good 
faith and in accordance with the reasonable commercial standards applicable to the 
business of such representative dealt with an instrument or its proceeds on be- 
half of one who was not the true owner is not liable in conversion or otherwise 
to the true owner beyond the amount of any proceeds remaining in his hands. 

(4) An intermediary bank or payor bank which is not a depositary bank is 
not liable in conversion solely by reason of the fact that proceeds of an item in- 
dorsed restrictively (§$§ 25-3-205 and 25-3-206) are not paid or applied consis- 


tently with the restrictive indorsement of an indorser other than its immediate 
transferor’ (1899) (civ 733 es 137 aRey., s. 22672 Co iSers. cable. 1940s CU 


1965709700; s#la) 


Inapplicable to Collection of Drafts by 
Creditor on Debtor.—The provisions of the 
NIL as to the liability of a drawee re- 
taining or destroying a bill did not apply 
to drafts drawn by a creditor against his 


debtor and sent to a bank for collection. 
Branch Banking & Trust Co. v. Bank of 
Washington, 255 N.C. 205, 120 S.E.2d 830 
(1961). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 137, Uniform Negotiable Instruments 
Law. 

Changes: Rule changed; new provisions. 

Purpose of changes and new matter: 
To remove difficulties arising under the 
original section, and to cover additional 
situations: 

1. The provision of the original Section 
137 that refusal to return a bill presented 


for acceptance is deemed to be acceptance 
has led to difficulties. If the bill is accepted 
it is not dishonored, and the holder is left 
without recourse against the drawer and 
indorsers when he has most need for im- 
mediate recourse. The drawee does not in 
fact accept and does everything he can to 
display an intention not to accept; and the 
“acceptance” is useless to the holder for 
any purpose other than an action against 
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the drawee, since he has nothing that he 
can negotiate. The original rule has there- 
fore been changed (see Section 3—410). 


2. A negotiable instrument is the prop- 
erty of the holder. It is a mercantile spe- 
cialty which embodies rights against other 
parties, and a thing of value. This section 
adopts the generally recognized rule that 
a refusal to return it on demand is a con- 
version. The provision is not limited to 
drafts presented for acceptance, but ex- 
tends to any instrument presented for pay- 
ment, including a note presented to the 
maker. The action is not on the instru- 
ment, but in tort for its conversion. 

The detention of an instrument volun- 
tarily delivered is not wrongful unless and 
until there is demand for its return. De- 
mand for a return at a particular time 
may, however, be made at the time of de- 
livery; or it may be implied under the cir- 
cumstances or understood as a matter of 
custom. If the holder is to call for the in- 
strument and fails to do so, he is to be re- 
garded as extending the time. “Refuses” 
is meant to cover any intentional failure 
to return the instrument, including its in- 
tentional destruction. It does not cover a 
negligent loss or destruction, or any other 
unintentional failure to return. In such a 
case the party may be liable in tort for any 
damage sustained as a result of his negli- 
gence, but he is not liable as a converter 
under this section. 

3. Subsection (1) (c) is new. It adopts 
the prevailing view of decisions holding 
that payment on a forged indorsement is 
not an acceptance, but that even though 
made in good faith it is an exercise of 
dominion and control over the instrument 
inconsistent with the rights of the owner, 
and results in liability for conversion. 

4. Subsection (2) is new. It adopts the 
rule generally applied to the conversion 
of negotiable instruments, that the obliga- 
tion of any party on the instrument is 
presumed, in the sense that the term is 
defined in this Act (Section 1—-201), to be 
worth its face value. Evidence is admissible 
to show that for any reason such as in- 
solvency or the existence of a defense the 


CoMMERCIAL CoDE § 25-3-419 
obligation is in fact worth less, or even 
that it is without value. In the case of the 
drawee, however, the presumption is re- 
placed by a rule of absolute liability. 

5. Subsection (3), which is new, is in- 
tended to adopt the rule of decisions which 
has held that a representative, such as a 
broker or depositary bank, who deals with 
a negotiable instrument for his principal 
in good faith is not liable to the true owner 
for conversion of the instrument or other- 
wise, except that he may be compelled to 
turn over to the true owner the instrument 
itself or any proceeds of the instrument 
remaining in his hands. The provisions of 
subsection (3) are, however, subject to the 
provisions of this Act concerning restrictive 
indorsements (Sections 3—205, 3—206 and 
related sections). 

6. The provisions of this section are not 
intended to eliminate any liability on war- 
ranties of presentment and transfer (Sec- 
tion 3—417). Thus a collecting bank might 
be liable to a drawee bank which had been 
subject to liability under this section, even 
though the collecting bank might not be 
lable directly to the owner of the instru- 
ment. 

Cross references: 

Sections 3—409, 3—410, 3—411 and 3— 
603. 

Point 4: Section 1—201. 

Point 5: Sections 1—201, 
3—206. 

Point 6: Section 3—417. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Action”. Section 1—201. 

“Bank”. Section 1—201. 

“Collecting bank”. Sections 3—102 and 
4—105. 

“Depositary bank”. Sections 3—102 and 
4—105. 

“Good faith”. 


“Instrument”. 


3—205 and 


Section 1—201. 
Section 3—102. 


“Intermediary bank”. Sections 3—102 
ard 4—105. 
“On demand”. Section 3—108. 


“Person”. Section 1—201. 
“Presumed”. Section 1—201. 
“Representative”. Section 1—201. 


NORTH CAROLINA COMMENT 


As noted under GS 25-3-410, the NIL 
137 (GS 25-144) rule of constructive 
acceptance by refusal to return or delay 
in returning a presented instrument has 
been changed. ‘This section, however, 
would make the party who refuses to 
return an instrument liable as a converter 


for the face amount of the instrument. 
Thus, the liability of a wrongdoing drawee 
will be the same as if there had been a 
constructive acceptance. 

This section helps make the law 
North Carolina more certain. 


in 
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PRESENTMENT, NOTICE OF DISHONOR AND PROTEST. 


§ 25-3-501. When presentment, notice of dishonor, and protest 
necessary or permissible.—(1) Unless excused (§ 25-3-511) presentment is 
necessary to charge secondary parties as follows: 

(a) presentment for acceptance is necessary to charge the drawer and indorsers 
of a draft where the draft so provides, or is payable elsewhere than at the residence 
or place of business of the drawee, or its date of payment depends upon such pre- 
sentment. The holder may at his option present for acceptance any other draft pay- 
able at a stated date; 

(b) presentment for payment is necessary to charge any indorser ; 

(c) in the case of any drawer, the acceptor of a draft payable at a bank or the 
maker of a note payable at a bank, presentment for payment is necessary, but fail- 
ure to make presentment discharges such drawer, acceptor or maker only as stated 
in § 25-3-502 (1) (b). 

(2) Unless excused (§ 25-3-511) 

(a) notice of any dishonor is necessary to charge any indorser ; 

(b) in the case of any drawer, the acceptor of a draft payable at a bank or the 
maker of a note payable at a bank, notice of any dishonor is necessary, but failure 
to give such notice discharges such drawer, acceptor or maker only as stated in § 
25-3-502 (1) (b). 

(3) Unless excused (§ 25-3-511) protest of any dishonor is necessary to charge 
the drawer and indorsers of any draft which on its face appears to be drawn or 
payable outside of the states and territories of the United States and the District of 
Columbia. The holder may at his option make protest of any dishonor of any other 
instrument and in the case of a foreign draft may on insolvency of the acceptor be- 
fore maturity make protest for better security. 

(4) Notwithstanding any provision of this section, neither presentment nor no- 
tice of dishonor nor protest is necessary to charge an indorser who has indorsed an 
instrument after maturity. (1899, c. 733, ss. 70, 89, 118, 129, 143, 144, 150 to 
453,°158; 186>>Rev,, $3..2219,, 2239, °2268,22279 72293 229400 Geol ecoUs: 
23363 Co S55 1885° 9051558071, 23.100; 31117 S125 9631266 lS Zator dl a seen Loc 

1965;-c°700; "slay 


Presentment Is Necessary to Hold ular time and place, a demand at the time 


Drawer.—When a draft on a third person 
is given in settlement of an antecedent debt, 
it is the duty of the holder to present it, 
and a failure to do so will discharge the 
debt. Mauney & Son v. Coit, 80 N.C. 300 
(1879). 

And Drawer and Indorsers Must Be 
Given Notice of Dishonor.—The draft 
having been accepted, the drawee becomes 
primarily liable, and in the event of dis- 
honor, notice must be given to all those 
who are secondarily liable as drawer and 
indorsers. Denny v. Palmer, 27 N.C. 610 
(1845); Brown v. Teague, 52 N.C. 573 
(1860); National Bank v. Bradley, 117 
N.C. 526, 23 S.E. 455 (1895): 

Following the NIJ, it was held in Perry 
Co. v. Taylor Bros., 148 N.C. 362, 62 S.E. 
423 (1908), that failure to give notice of 
dishonor discharged the indorser from fur- 
ther liability. Barber v. Absher, 175 N.C. 
602, 96 S.E. 43 (1918). 

But Failure to Present Is Matter of 
Defense.—If a note be payable at a partic- 


and place need not be averred or proven 
in an action by the holder against the 
maker. A failure to make such demand can 
only be used in defense if the money was 
ready at the time and place. Nichols v. 
Pool, 47 N.C. 23 (1854). 

Notice of dishonor may be waived by an 
indorser of a negotiable paper before or 
after maturity thereof by express words or 
by necessary implication, and when so 
waived, notice of dishonor need not be 
given. National Bank v. Johnson, 159 N.C. 
526, 86 S.E. 360 (1912). See § 25-3-511. 

But Consenting to Extension Is Not 
Such Waiver.—It cannot be determined 
as a matter of law that an indorser is not 
entitled to notice of dishonor, as provided 
in the NIL, by reason of his consent to an 
extension of time of payment granted the 
principal. Davis v. Royall, 204 N.C. 147, 
167 S.E. 559 (1933). 

Burden Is on Holder to Show Notice of 
Dishonor Was Not Required.—The burden 
is on the holder of a note, seeking to 
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hold an indorser, to whom notice of 
dishonor has not been given, liable thereon 
upon the contention that notice was not re- 
quired, to prove that the note was given 
for his accommodation. Parol evidence is 
not admissible to show primary liability to 
sustain the contention that notice of 
dishonor is dispensed with. Busbee v. 
Creech, 192 N.C. 499, 135 S.E. 326 (1926). 

Recovery by Forwarding Bank Limited 
to Loss Actually Caused—When a bank 
forwards a check to another bank to be 
collected, and the drawee bank is negligent 
in notifying the forwarding bank of 


Cu. 25. UNiFoRM CoMMERCIAL CopE 


§ 25-3-501 


nonpayment, the right of the forwarding 
bank to recover will be determined by 
whether or not it would have prevented 
loss by notice, and it can recover such 
loss only as was occasioned by the delay. 
American Nat’l Bank v. Savannah Trust 
Co., 177 N.C. 254, 98 S.E. 595 (1919). 

Former Rule on Protest.—Protest was 
not necessary to fix the drawee and 
indorsers of inland bills of exchange with 
liability, although it was necessary in the 
case of foreign bills. Shaw Bros. v. McNeill, 
95 N.C. 535 (1886). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 70, 89, 118, 129, 143, 144, 150, 151, 152, 
157, 158 and 186, Uniform Negotiable In- 
struments Law. 

Changes: Combined and simplified. 


Purposes of changes: 

1. Part 5 simplifies the requirements of 
the original Act as to presentment for ac- 
ceptance or payment, notice of dishonor 
and protest. This section assembles in one 
place all provisions as to when any such 
proceeding is necessary. It eliminates some 
of the requirements and simplifies others. 
The effect of unexcused delay in any such 
proceeding as a discharge is covered by 
the next section, and the sections follow- 
ing prescribe the details of the proceedings. 


2. The words “Necessary to charge” are 
retained from the original Act. They mean 
that the necessary proceeding is a condi- 
tion precedent to any right of action 
against the drawer or indorser. He is not 
liable and cannot be sued without the pro- 
ceedings however long delayed. Under 
some circumstances delay is excused. If it 
is not excusea it may operate as a dis- 
charge under the next section. Under some 
circumstances the proceeding may be en- 
tirely excused and the drawer or indorser 
is then liable as if the proceeding had been 
duly taken. Section 3—511 states the cir- 


cumstances under which delay may be 
excused or the proceeding entirely ex- 
cused. 


3. Subsection (1) (a) retains the sub- 
stance of the original Sections 143, 144 
and 150. The last sentence of the subsec- 
tion states the rule of the decisions both 
at common law and under the original 
Act, that the holder may at his option 
present any time draft for acceptance, and 
is not required to wait until the due date 
to know whether the drawee will accept 
it; but that if he does make presentment 
and acceptance is refused he must give no- 
tice of dishonor. There is no similar right 
to present for acceptance a draft payable 


on demand, since a demand draft entitles 
the holder to immediate payment but not 
to acceptance. 


4. Subsections (1) (b) and (1) (c) on 
presentment for payment follow Section 
70 of the original Act with cne important 
change. Under the original Act and under 
this section ((1) (b)) presentment for pay- 
ment is necessary (unless excused) to 
charge any drawer. Under the original 
Act drawers of drafts other than checks 
were wholly discharged by a failure to 
make due presentinent but drawers of 
checks (Section 70 in conjunction with 
Section 186) were discharged only “to the 
extent of the loss caused by the delay”— 
that is to say, when insolvency of the 
drawee bank occurred after the time when 
presentment was due. The check rule of 
the original Act (somewhat modified—see 
Section 3—502(1) (b) and Comment there- 
to) is by subsection (1) (c) extended to all 
drawers, and also to the acceptors and 
makers of domiciled—“payable at a bank” 
—drafts and notes. Thus drawers of drafts 
other than checks are not, as they were 
under Section 70, wholly discharged by 
failure to make due presentment but, like 
drawers of checks, are discharged only as 
they may have suffered loss as provided 
in Section s—502(1) (b). As to domiciled 
paper original Section 70 provided that 
ability and willingness to pay at the place 
named at maturity were “equivalent to a 
tender of payment”—that is to say would 
stop the running of interest, but had no 
other effect. Accordingly cases have held 
that makers and acceptors of domiciled 
paper were not discharged to any extent 
by the holder’s failure to make present- 
ment even when the obligor had funds 
available in the paying bank on the date 
for presentment and the bank subsequently 
failed. Subsection (1) (c) applies the check 
rule to such makers and acceptors; the 
“tender” language of Section 70 is elimi- 
nated; and the result in the cases referred 
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to in the preceding sentence is reversed. 
Under this section as under the original 
Act presentment for payment is not neces- 
sary to charge primary parties (makers 
and acceptors of undomiciled paper). 


5. Under subsection (2) the rules as to 
necessity of notice of dishonor run parallel 
with the rules as to necessity of present- 
ment stated in subsection (1). 

6. Under the original Sections 129 and 
152 protest is required in the case of every 
“foreign draft”, defined as a draft which 
on its face is not both drawn and payable 
‘within this state.” The result has been 
that upon dishonor in New York a check 
which appears on its face to be drawn in 
Jersey City must be protested in order to 
sue the drawer or any indorser. This has 
led to great inconvenience and expense of 
protest fees. The only function of protest 
is that of proof of dishonor, and it adds 
nothing to notice of dishonor as such. 


Subsection (3) eliminates the require- 
ment of protest except upon dishonor of a 
draft which on its face appears to be either 
drawn or payable outside of the United 
States. The requirement is left as to such 
international drafts because it is generally 
required by foreign law, which this Article 
cannot affect. The formalities of pro- 
test are covered by Section 3—509 on pro- 
test, and substitutes for protest as proof 
of dishonor are provided for in Section 
3—510 on evidence of dishonor and of no- 
tice. 

This provision retains from the original 
Section 118 the rule permitting the holder 
at his option to make protest of any dis- 
honor of any other instrument. Even where 
not required protest may have definite 
convenience where process does not run 
to another state and the taking of deposi- 
tions is a slow and expensive matter. Even 
where the instrument is drawn and pay- 
able entirely within a state there may be 
convenience in saving the trip of a witness 
from Buffalo to New York to testify to 
dishonor, where the substitute evidence of 
dishonor and notice of dishonor cannot be 
relied on. Either required or optional pro- 
test is presumptive evidence of dishonor. 
(Section 3—510.) 
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7. The permissible “protest for better 
security” of original Section 158 is retained 
in the case of a foreign draft, as the prac- 
tice is common in certain foreign countries. 

8. Under the final sentence of Section 7 
of the original Act an instrument indorsed 
when overdue became payable on demand 
as to the indorser. That language has been 
deleted from this Article—see Section 3— 
108 and Comment. It meant, among other 
things and in view of the provisions of the 
original Act as to demand paper, that such 
an indorser was discharged unless the in- 
strument was presented for payment with- 
in a reasonable time after his indorsement. 
Presentment of overdue paper for the pur- 
pose of charging an indorser is unusual 
and not an expected commercial practice; 
the rule has been little more than a trap 
for those not familiar with the Act. Sub- 
section (4), reversing the original Act, 
provides that as to indorsers after maturity 
neither presentment nor notice of dishonor 
nor protest is necessary; like primary par- 
ties therefore they will remain liable on the 
instrument for the period of the appli- 
cable statute of limitations. 


Cross references: 
Point 1: Sections 3—502 through 3—508. 


Point 2: Sections 3—413, 3—414 and 
3—511. 

Point 3: Sections 3—413, 3—414 and 
3—511. 


Point 4: Section 3—502. 

Point 6: Sections 3—413, 3—414, 3—509, 
8—510 and 3—511. 

Point 8: Section 3—108. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Bank”. Section 1—201. 

“Certificate of deposit”. Section 3—104. 

“Dishonor”. Section 3—507. 

“Draft”. Section 3—104. 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“Note”. Section 3—104. 

“Notice of dishonor”. Section 3—508. 

“Party”. Section 1—201. 

“Presentment”. Section 3—504. 

“Protest”. Section 3—509. 

“Secondary party”. Section 3—102. 

“Signature”. Section 3—401. 


NORTH CAROLINA COMMENT 


Subsection (1): Unless presentment is 
“excused” under GS 25-3-511, a proper 
presentment is necessary to charge sec- 
ondary parties. See Official Comments 2-4 
for long explanation. 

Subsection (2): Unless excused by GS 
25-3-511, notice of dishonor is necessary 


to charge: (a) Any indorser, (b) any 
drawer, (c) the acceptor of a draft payable 
at a bank, or (d) the maker of a note pay- 
able at a bank. 

(Note: Normally, acceptors of drafts 
and makers of notes are considered as 
primary parties; however, when their in- 
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struments are payable at banks, they are 
entitled to notice of any dishonor. See GS 
25-3-121.) 

Subsection (3): This subsection on pro- 
test is perhaps the biggest change from 
the NIL. Under GS 25-159 (NIL 152) any 
foreign bill had to be protested; and 
“foreign” under GS 25-136 (NIL 129) 
meant any instrument not drawn and pay- 
able within a single state. The UCC now 
requires protest only when the instrument 
on its face is drawn or payable outside the 
United States. 
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The holder has an option to make pro- 
test of any dishonor, and in the case of a 
foreign draft may on insolvency of the 
acceptor make a protest for better secu- 
rity before maturity. See GS 25-165 (NIL 
158). 

Subsection (4): This reverses the rule 
of GS 25-159 (NIL 152), and neither 
presentment, notice of dishonor nor pro- 
test is necessary to charge an indorser 
who indorses after maturity. 


§ 25-3-502. Unexcused delay; discharge.—(1) Where without excuse 
any necessary presentment or notice of dishonor is delayed beyond the time when 


it is due 
(a) any indorser is discharged ; and 


(b) any drawer or the acceptor of a draft payable at a bank or the maker of a 
note payable at a bank who because the drawee or payor bank becomes insolvent 
during the delay is deprived of funds maintained with the drawee or payor bank to 
cover the instrument may discharge his liability by written assignment to the holder 
of his rights against the drawee or payor bank in respect of such funds, but such 
drawer, acceptor or maker is not otherwise discharged. 

(2) Where without excuse a necessary protest is delayed beyond the time when 
it is due any drawer or indorser is discharged. (1899, c. 733, ss. 7, 70, 89, 144, 
Vo) e162 bob Reviissi2iS/, 2210 2239)122942300, 2302,72386%.CeS.; ss.t 2988, 
3051, 3071, 3126, 3132, 3134, 3168; 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 7, 70, 89, 144, 150, 152 and 186, Uni- 
form Negotiable Instruments Law. 

Changes: Combined and simplified. 

Purposes of changes: 

This section is the complement of the 
preceding section. It covers in one section 
widely scattered provisions of the original 
Act: 

1. The circumstances under which pre- 
sentment or notice of dishonor or protest 
or delay therein are excused are stated in 
Section 3—511. When not excused delay 
operates as a discharge as provided in this 
section. 

2. Subsection (1) (b) applies to any 
drawer, as well as to the makers and ac- 
ceptors of drafts and notes payable at a 
bank, the rule of the original Section 186 
providing for discharge only where the 
drawer of a check has sustained loss 
through the delay. This section expressly 
limits the rule to loss sustained through 
insolvency of the drawee or payor which 
was the only type of loss to which the 
Section 186 rule has ever been applied in 
the cases arising under it. 

The purpose of the rule is to avoid 
hardship upon the holder through complete 
discharge, and unjust enrichment of the 
drawer or other party who normally has 
received goods or other consideration for 


the issue of the instrument. He is “deprived 
of funds” in any case where bank failure 
or other insolvency of the drawee or payor 
has prevented him from receiving the bene- 
fit of funds which would have paid the in- 
strument if it had been duly presented. 

The original language discharging the 
drawer “to the extent of the loss caused 
by the delay” has not worked out satis- 
factorily in the decided cases, since the 
amount of the loss caused by the failure 
of a bank is almost never ascertainable at 
the time of suit and may not be ascertained 
until some years later. The decisions have 
turned upon burden of proof, and the 
drawer has seldom succeeded in proving 
his discharge Subsection (1) (b) therefore 
substitutes a right to discharge liability by 
written assignment to the holder of rights 
against the drawee or payor as to the funds 
which cover the particular instrument. The 
assignment is intended to give the holder 
an effective right to claim against the 
drawee or payor. 

3. Subsection (2) retains the rule of the 
original Section 152, that any unexcused 
delay of a required protest is a complete 
discharge of all drawers and indorsers. 

Cross references: 

Point 1: Section 3—511(1). 

Point 2. Section 3—501. 

Point 3: Section 3—509. 
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Definitional cross references: 
“Bank”. Section 1—201. 
“Draft”. Section 3—104. 
“Holder”. Section 1!—201. 
“Insolvent”. Section 1—201. 
“Instrument”. Section 3—102. 
“Note”. Section 3—104. 
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“Notice of dishonor’. Section 3—508. 


“Payor bank”. Section 4—105. 
“Presentment”. Section 3—504. 
“Protest”. Section 3—509. 


“Rights”. Section 1—201. 
“Signature”. Section 3—401. 
“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


GS 25-3-502 complements GS 25-3-501. 

Subsection (1): This states the effect of 
an unexcused failure to present and to 
give notice of dishonor. The extent of 
discharge differs with the class of secon- 
dary party: (1) Indorsers are fully dis- 
charged; (2) the more limited discharge 
of other parties is covered in subsection 
(1) (b), which adopts a sort of pro tanto 
discharge concept. 

Subsection (2): Failure to make neces- 
sary protest will discharge a drawer or 
indorser in full. 

North Carolina cases 
Philadelphia Life Ins. 


on presentment: 
Co. v. Hayworth, 


296 Fed. 339 (4th Cir. 1924). Held: De- 
mand instruments, including postdated 
checks, must be presented for payment 
within reasonable time after issue; but the 
only effect of a late presentment against a 
drawer is to discharge him to the extent 
that the delay caused him loss. 

Rouse v. Wooten, 140 N.C. 557, 53 S.E. 
430 (1906), and Dry v. Reynolds, 205 N.C. 
571, 172 S.E. 351 (1934), seem to say: (1) 
Presentment is not necessary to charge a 
surety; (2) presentment is necessary to 
charge a guarantor. See also GS 25-3-415 
(contract of accommodation party) and 
GS 25-3-416 (contract of guarantor). 


§ 25-3-503. Time of presentment.—(1) Unless a different time is ex- 
pressed in the instrument the time for any presentment is determined as follows: 


(a) where an instrument is payable at or a fixed period after a stated date any 
presentment for acceptance must be made on or before the date it is payable ; 

(b) where an instrument is payable after sight it must either be presented for 
acceptance or negotiated within a reasonable time after date or issue whichever is 
later ; 

(c) where an instrument shows the date on which it is payable presentment for 
payment is due on that date; 

(d) where an instrument is accelerated presentment for payment is due within a 
reasonable time after the acceleration ; 

(e) with respect to the liability of any secondary party presentment for accep- 
tance or payment of any other instrument is due within a reasonable time after 
such party becomes liable thereon. 

(2) A reasonable time for presentment is determined by the nature of the in- 
strument, any usage of banking or trade and the facts of the particular case. In the 
case of an uncertified check which is drawn and payable within the United States 
and which is not a draft drawn by a bank the following are presumed to be reason- 
able periods within which to present for payment or to initiate bank collection: 

(a) with respect to the liability of the drawer, thirty days after date or issue 
whichever is later ; and 

(b) with respect to the liability of an indorser, seven days after his indorsement. 


(3) Where any presentment is due on a day which is not a full business day for 
either the person making presentment or the party to pay or accept, presentment is 
due on the next following day which is a full business day for both parties. 


(4) Presentment to be sufficient must be made at a reasonable hour, and if at a 
bank during its banking day. (1899, c. 733, ss. 71, 72, 75, 85, 86, 144 to 146, 186, 
193* Rey., ss.°2220,°2221;°2224% 2234, 2236, °2294 to’ 2296;"°2336," 2343 - 190 /1c, 
897: 1909, c. 800,.s.°1: C. S., ss. 2978, 3052, 3053, 3056,°3066; 3068, 3126 to 
3126, 01662 1965, c- 700) sei) 


Presentment Must Be Made in Rea- 
sonable Time to Hold Drawer.—A drawer 
of a bill, having funds in the hands of the 
drawee has a right that the bill be pre- 


sented for payment, and he cannot be 
charged unless the bill was presented in a 
reasonable time, although he knew at the 
time of drawing the bill that the drawee 
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was insolvent. Long v. Stephenson, 72 
N.C. 569 (1875); Cedar Falls Co. v. Wal- 
lace, 83 N.C. 225 (1880). 

A “check” is a bill of exchange drawn on 
a bank, payable on demand, and instru- 
ments payable on demand may be pre- 
sented within a reasonable time after their 
issue. Philadelphia Life Ins. Co. v. Hay- 
worth, 296 Fed. 339 (4th Cir. 1924). 

Instruments payable on demand may be 
presented within a reasonable time after 
their issue. In this respect there is no 
difference between a postdated check and 
any Other. In either case it should be pre- 
sented within a reasonable time after its 
issue, but the only effect of a failure to 
present it within such time is to discharge 
the drawer from liability to the extent of 
the loss caused by the delay. Philadelphia 
Life Ins. Co. v. Hayworth, 296 Fed. 339 
(4th Cir. 1924). 

A postdated check, like any other check 
need not be presented on the day of its 
date, but may be presented within a rea- 
sonable time thereafter, and the fact that 
the drawee had money on deposit to meet 
it on that date, but did not have it when 
the check was presented, is not equivalent 
to a “tender of payment.” Philadelphia 
Life Ins. Co. v. Hayworth, 296 Fed. 339 
(4th Cir. 1924). 

The holder of a check upon a bank lo- 
cated in the town of his residence may 
present it for payment on the day after the 
same is drawn, and his omission to present 
it sooner is no defense to the drawee bank, 
unless he had information of its precarious 
condition. First Nat'l Bank v. Alexander, 
84 N.C. 30 (1881). 

Under the law merchant where a nego- 
tiable paper was assigned, the assignee 
was bound to apply for payment within a 
reasonable time. Plummer v. Christmas, 
1 N.C. 145 (1799). 
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“Reasonable Time” Is Dependent upon 
Circumstances.—What constitutes reason- 
able time will vary under the facts and 
circumstances of different cases. Manu- 
facturing Co. v. Summers, 143 N.C. 102, 
55 S.E. 522 (1906). 

Though it be inconvenient to have sev- 
eral rules, applicable to different classes of 
persons, it is more so to have one applied 
to all, which is wholly unsuited to the 
habits, transactions, and experience of the 
greater number. It is impossible to lay 
down a rule in the abstract which is 
equally just in its bearing on all persons to 
be affected by it; it must depend upon the 
circumstances of the case, and must be de- 
termined by the jury, under the directions 
of the court. Raines v. Grantham, 205 N.C. 
340, 171 S.E. 360 (1933), citing Brittain 
v. Johnson, 12 N.C. 293 (1827). 

A check is only conditional payment, 
but the payee must exercise due diligence 
in presenting it for payment, and where 
his failure to exercise such diligence causes 
loss he must suffer it, due diligence being 
determined in accordance with the facts 
and circumstances of each particular case. 
Henderson Chevrolet Co. v. Ingle, 202 
N.C. 158, 162 S.E. 219 (1932). 

Facts to Be Considered.—In determining 
what is a reasonable time for the present- 
ment of a check for payment regard must 
be had to the nature of the instrument, the 
customs and usages of trade in regard to 
such instrument, and the facts of the par- 
ticular case. Raines v. Grantham, 205 N.C. 
340, 171 S.E. 360 (1933). 

Time Held Unreasonable.—Four months, 
when the parties all resided in the same 
village, is an unreasonable time in making 
a demand of the maker of a note and giv- 
ing notice of nonpayment to the indorser. 
Yancey v. Littlejohn, 9 N.C. 525 (1823). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 71, 72, 75, 85, 86, 144, 145, 146, 186 
and 193, Uniform Negotiable Instruments 
Law. 

Changes: Combined and simplified; new 
provisions. 

Purposes of changes and new matter: 

1. This section states in one place all of 
the rules applicable to the time of present- 
ment. Excused delay is covered by Section 
3—511 on waiver and excuse, and the effect 
of unexcused delay by Section 3—502 on 
discharge. 

The original Section 86, as to the deter- 
mination of the time of payment by cal- 
culation from the day the time is to run, 
is omitted as superfluous. It states a rule 


universally applied to all time calculations 
in the law of contracts, and has no special 
application to negotiable instruments. No 
change in the law is intended. 

2. Subsection (1) contains new provi- 
sions stating the commercial understanding 
as to the presentment of instruments pay- 
able after sight, and of accelerated paper. 

3. Subsection (2) retains the substance 
of the original Section 193 as to the deter- 
mination of a reasonable time. It provides 
specific time limits which are presumed, 
as that term is defined in this Act (Sec- 
tion 1—201), to be reasonable for uncer- 
tified checks drawn and payable within 
the continental limits of the United States. 
The court-made time limit of one day after 
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the receipt of the instrument found in de- 
cisions under the original Act has proved 
to be too short a time for some holders, 
such as the department store or other large 
business clearing many checks through its 
books shortly after the first of the month, 
as well as the farmer or other individual 
at a distance from a bank. 

The time limit provided differs as to 
drawer and indorser. The drawer, who has 
himself issued the check and normally ex- 
pects to have it paid and charged to his 
account is reasonably required to stand 
behind it for a longer period, especially in 
view of the protection now provided by 
Federal Deposit Insurance. The thirty days 
specified coincides with the time after 
which a purchaser has notice that a check 
has become stale (Section 3—304(3) (c)). 
The indorser, who has normally merely re- 
ceived the check and passed it on, and does 
not expect to have to pay it, is entitled to 
know more prornptly whether it is to be 
dishonored, in order that he may have re- 
course against the person with whom he 
has dealt. 

4. Subsection (3) replaces the original 
Sections 85 and 146. It is intended to make 
allowance for the increasing practice of 
closing banks or businesses on Saturday 
or other days of the week. It is not in- 
tended to mean that any drawee or obligor 
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can avoid dishonor of instruments by ex- 
tended closing. 

5. Subsection (4) eliminates the provi- 
sion of the original Section 75 permitting 
presentment “at any hour before the bank 
is closed” if the drawer has no funds in 
the bank. The change is made to avoid in- 
convenience to the bank. 

“Banking day” is defined in Section 4— 
104. 


Cross references: 

Point 1: Sections 3—501, 3—502, 3—505, 
3—506 and 3—511. 

Point 3: Sections 1— 201 and 3—304(3) 
(e)3 

Point 5: Section 4—104 


Definitional cross references: 
“Acceptance”. Section 3—410. 
“Bank”. Section 1—201. 

“Banking day”. Section 4—104. 
“Check’’, Section 3—104. 

“Draft”. Section 3—104. 
“Instrument”. Section 3—102. 
“Issue”. Section 3—102. 

“Party”. Section 1—z01. 
“Person”. Section 1—201. 
“Presentment”. Section 3—504. 
“Presumed”. Section 1—201. 
“Reasonable time”. Section 1—204. 
“Secondary party”. Section 3—102. 
“Usage of trade”. Section 1—205. 


NORTH CAROLINA COMMENT 


Generally, the section covers the time 
for presentment for acceptance or payment. 

Subsection (1) states the details of time 
for various situations. 

Subsection (2) defines “reasonable time.” 
The new provisions of (2) (a) and (2) (b) 
state definite number of days for timely 
presentment of uncertified checks drawn 
and payable in the United States as fol- 
lows: (a) Timely presentment of a check 
as against the drawer is 30 days; (b) 
timely presentment of a check as against 
an indorser is 7 days. Thus, when this 
section is read in conjunction with GS 
25-3-502 (1) (a), it is seen that an indorser 
of a check is fully discharged unless pre- 
sentment is made within 7 days of his in- 


dorsement (unless delay is excused under 
GS 25-3-511). The theory is that most 
holders can get to bank at least once a 
week; and if they fail to do so, they should 
not be able to continue the secondary 
liability of an indorser. 

Subsection (3) replaces GS 25-91 and 
25-153 (NIL 85 and 146), and it recognizes 
that banks and other businesses close on 
Saturdays and other days. 

Subsection (4) eliminates the provision 
of GS 25-81 (NIL 75) permitting present- 
ment at a bank “at any time before the 
bank is closed” in cases where the drawer 
has no funds in the bank. The theory is 
that business with a bank should be con- 
ducted during banking hours. 


§ 25-3-504. How presentment made.—(1) Presentment is a demand for 
acceptance or payment made upon the maker, acceptor, drawee or other payor by 


or on behalf of the holder. 
(2) Presentment may be made 


(a) by mail, in which event the time of presentment is determined by the time of 


receipt of the mail ; or 
(b) through a clearing house; or 


(c) at the place of acceptance or payment specified in the instrument or if there 
be none at the place of business or residence of the party to accept or pay. If 
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neither the party to accept or pay nor anyone authorized to act for him is present 
or accessible at such place presentment is excused. 


(3) It may be made 


(a) to any one of two or more makers, acceptors, drawees or other payors; or 
(b) to any person who has authority to make or refuse the acceptance or pay- 


ment. 


(4) A draft accepted or a note made payable at a bank in the United States 


must be presented at such bank. 


(5) In the cases described in § 25-4-210 presentment may be made in the 
manner and with the result stated in that section. (1899, c. 733, ss. 72, 73, 77, 78, 
$4SeeRevieessee22h 2222020265, 222772295: Co.S.; $899093,090947)3058;1,3059, 


127, 1963) 92425 19655 ey OOR sil) 


Presentment Must Be at Place Specified. 
—Whenever a bill of exchange or note is 
made payable at a particular place, a de- 
mand at that place is sufficient, and a per- 
sonal one is not necessary whether the 
maker lives at the same place or a different 
one. Sullivan v. Mitchell, 4 N.C. 93 (1814). 
But the maker is not bound to pay it un- 
til it is presented at the place where it is 
expressed to be payable. Bank of the State 
of N.C. v. President & Directors of Bank, 
35).N.C. 75.-(1861). 

Or at Party’s Residence or Place of 
Business.—A draft payable at no definite 
place in a city or town, must be presented 
at the maker’s residence or place of busi- 
ness, if he has such, at its maturity, and 
if he has none, then the presence of the 
instrument in the city is a sufficient pre- 
sentation. Peoples Nat’l Bank v. Lutterloh, 
95 N.C. 495 (1886). 


And to Authorized Agent.—The present- 
ment of a bill of exchange or draft must 
be made to the drawee or acceptor, or to 
an authorized agent. A personal demand 
is not always necessary, and it is sufficient 
to make the demand at the residence or 
usual places of business of the drawee, 
where the presentment is for payment. It 
is the duty of the bank collector to be 
careful, not only to present the draft at the 
usual place of business, but, if the plain- 
tiff was not in, to assure himself that the 
person to whom he presented the draft 
for acceptance was the authorized agent of 
the plaintiff. Burrus v. Life Ins. Co., 124 
N.C. 9, 32 S.E. 323 (1899). 

Presentment of a draft for payment at 
the place of its date is sufficient, no other 
place of presentment appearing. Wittkow- 
ski v. Smith, 84 N.C. 671 (1881). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 72, 73, 77, 78 and 145, Unitorm Ne- 
gotiable Instruments Law 

Changes: Combined and simplified. 


Purposes of changes: 

1. This section is intended to simplify 
the rules as to how presentment is made 
and to make it clear that any demand 
upon the party to pay is a presentment no 
matter where or how. Former technical 
requirements of exhibition of the instru- 
ment and the like are not required unless 
insisted upon by the party to pay (Sec- 
tion 3—505). 

2. Paragraph (a) of subsection (2) au- 
thorizes presentment by mail directly to 
the obligor The presentment is sufficient 
and the instrument is dishonored by non- 
acceptance or non-payment even though 
the party making presentment may be lia- 
ble for improper collectiun methods. 
“Through a clearing house” means that 
presentment is not made when the demand 
reaches the clearing house, but when it 
reaches the obligor. Section 4—210 should 
also be consulted for the methods of 
presenting which may properly be em- 


ployed by a collecting bank. Subsection 
(5) of this section makes it clear that 
presentment made under Section 4—210 
is proper presentment. 

3. Paragraph (a) of subsec.ion (3) elim- 
inates the requirement of the original Sec- 
tions 78 and 145(1) that presentment be 
made to each of two or more makers, ac- 
ceptors or drawees unless they are partners 
or one has authority to act for the others. 
The holder is entitled to expect that any 
one of the named parties will pay or ac- 
cept, and shouid not be required to go to 
the trouble and expense of making separate 
presentment to a number of them. 


4. Section 3—412 provides that an accept- 
ance made payable at a bank in the United 
States does not vary the draft. Subsection 
(4) of this section makes it clear that a 
draft so accepted must be presented at the 
bank so designated. The same rule is ap- 
plied to notes made payable at a_ bank. 
The rule of the subsection is in conformity 
with the provisions of Section 3—501 on 
presentment and Section 3—502 on the ef- 
fect of failure to make presentment with 
reference to domiciled paper. 


JF, 


§ 25-3-505 


Cross references: 

Point 1: Sections 3—501, 3—502, 3—505 
and 3—511. 

Point 2: Section 4—210. 

Point 5: Sections 3—412, 3—501 and 
3—502. 

Definitional cross references: 

“Acceptance”. Section 3—410. 
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“Bank”. Section 1—201. 

“Clearing house”. Section 4—104. 
“Draft”. Section 3—104. 
“Holder”. Section 1—201. 
“Instrument”. Section 3—102. 
“Note”. Section 3—104. 

“Party”. Section 1—201. 
“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section simplifies the rules of how 
presentment is to be made. 

By 1963 amendment to GS 25-79, North 
Carolina adopted the “clearinghouse” pro- 
visions of subsection (2) (b). 


This section must be read in conjunction 
with GS 25-4-210 (presentment by notice 
of item not payable by, through or at a 
bank; liability of secondary parties). 


§ 25-3-505. Rights of party to whom presentment is made.—(1) The 
party to whom presentment is made may without dishonor require 


(a) exhibition of the instrument ; and 


(b) reasonable identification of the person making presentment and evidence of 
his authority to make it if made for another ; and 


(c) that the instrument be produced for acceptance or payment at a place speci- 
fied in it, or if there be none at any place reasonable in the circumstances ; and 


(d) a signed receipt on the instrument for any partial or full payment and its 


surrender upon full payment. 


(2) Failure to comply with any such requirement invalidates the presentment 
but the person presenting has a reasonable time in which to comply and the time 
for acceptance or payment runs from the time of compliance. (1899, c. 733, s. 74; 
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Lost or Destroyed Note.—The provisions 
of the NIL that upon payment of a note 
it must be delivered up to the party paying 
it, did not apply where the note had been 
lost or destroyed, and, under the facts, 


there was no error in not requiring a bond 
for the protection of the maker where 
there was no request made _ therefor. 
Wooten v. Bell, 196 N.C. 654, 146 S.E. 
705 (1929). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 74, Uniform Negotiable Instruments 
Law. 

Changes: Expanded and modified. 


Purposes of changes: To supplement the 
provisions as to how presentment is made, 
by permitting the party to whom it is 
made to insist on additional requirements: 

1. In the first instance a mere demand 
for acceptance or payment is sufficient pre- 
sentment, and if the payment is unquali- 
fiedly refused nothing more is required. 
The party to whom presentment is made 
may, however, require exhibition of the in- 
strument, its production at the proper 
place, identification of the party making 
presentment, and a signed receipt on the 
instrument, or its surrender on full pay- 
ment. Failure to comply with any such re- 
quirement invalidates the presentment and 
means that the instrument is not dishon- 
ored. The time for presentment is, how- 
ever, extended to give the person present- 


ing a -reasonable opportunity to comply 
with the requirements. 

2. “Reasonable identification” means 
identification reasonable under all the cir- 
cumstances. If the party on whom demand 
is made knows the person making present- 
ment, no requirement of identification is 
reasonable, while if the circumstances are 
suspicious a great deal may be required. 
The requirement applies whether the in- 
strument presented is payable to order or 
to bearer. 

Cross references: 

Point 1: Sections 3—504 and 3—506. 


Definitiona) cross references: 
“Acceptance”. Section 3—410. 
“Dishonor”. Section 3—507. 
“Instrument”. Section 3—-102. 
“Party”. Section 1—201. 

“Person”. Section 1t—-201. 
“Presentment”. Section 3—504. 
“Reasonable time” Section 1—204. 
“Signed”. Section 1—201. 
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NORTH CAROLINA COMMENT 


This section expands and modifies the 
limited rules of the NIL, on the rights of 
a party to whom presentment is made. 

The section must be read in conjunc- 
tion with GS 25-3-804 (lost, destroyed or 


Subsection (2): Time for presentment 
may be extended in some cases. Further 
study may indicate a need for revision as 
regards the relation between GS 25-3-502, 
25-3-503, 25-3-511 and this subsection. 


stolen instruments). 


§ 25-3-506. Time allowed for acceptance or payment.—(1) Accep- 
tance may be deferred without dishonor until the close of the next business day 
following presentment. The holder may also in a good faith effort to obtain ac- 
ceptance and without either dishonor of the instrument or discharge of secondary 
parties allow postponement of acceptance for an additional business day. 


(2) Except as a longer time is allowed in the case of documentary drafts drawn 
under a letter of credit, and unless an earlier time is agreed to by the party to pay, 
payment of an instrument may be deferred without dishonor pending reasonable 
examination to determine whether it is properly payable, but payment must be 
made in any event before the close of business on the day of presentment. (1899, 
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Acceptance of Checks.—Under the NIL 
a check was an order to the bank on which 
it was drawn to pay the amount thereof 
and charge it to the drawer’s account. In 
respect of a check the bank on which it 
was drawn was the drawee; and, when 


presented to the drawee, the provisions of 
the NIL as to time allowed the drawee to 
accept applied. Branch Banking & Trust 
Co. v. Bank of Washington, 255 N.C. 205, 
120 S.E.2d 830 (1961). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 136, Uniform Negotiable Instruments 
Law. 


Changes: Expanded. 


Purposes of changes: The original] sec- 
tion covered only the time allowed to the 
drawee on presentment for acceptance. 
This section also covers the time allowed 
on presentment for payment 

Section 5—112 (Time allowed for hon- 
or) states the time, longer than here pro- 
vided, during which a bank to which drafts 
are presented under a letter of credit may 
defer payment or acceptance without dis- 
honor of the drafts. As to drafts drawn 
under a letter of credit Section 5—112 of 
course controls. 


Section 4-301 on deferred posting 
should be consulted for the right of a 
payor bank to recover tentative settlements 
made by it on the day an item is received. 
That right does not survive final payment 
(Section 4—213). 


Cross references: 
Sections 4—301 and 5—112. 


Definitional cross references: 
“Acceptance”. Section 3—410. 


“Dishonor”. Section 3—507. 
“Documentary draft’. Sections 3—102 
and 4—104. 


“Instrument”. Section 3—102. 
“Letter of credit”. Section 5—103. 
“Party”. Section 1—201. 
“Presentment”. Section 3—504. 


NORTH CAROLINA COMMENT 


This section gives a little extra time for 
a party to whom an instrument is pre- 
sented for payment or acceptance to decide 
what action he will take. 

Also relevant to the time for action are: 


GS 25-5-112—Time allowed for honor 
under letter of credit. 

GS 25-4-301—Recovery by bank of ten- 
tative settlements. 


§ 25-3-507. Dishonor; holder’s right of recourse; term allowing re- 
presentment.—(1) An instrument is dishonored when 

(a) a necessary or optional presentment is duly made and due acceptance or 
payment is refused or cannot be obtained within the prescribed time or in case of 
bank collections the instrument is seasonably returned by the midnight deadline (§ 


25-4-301 ) ; or 


(b) presentment is excused and the instrument is not duly accepted or paid. 
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(2) Subject to any necessary notice of dishonor and protest, the holder has 
upon dishonor an immediate right of recourse against the drawers and indorsers. 
(3) Return of an instrument for lack of proper indorsement is not dishonor. 


(4) A term in a draft or an indorsement thereof allowing a stated time for re- 
presentment in the event of any dishonor of the draft by nonacceptance if a time 
draft or by nonpayment if a sight draft gives the holder as against any secondary 
party bound by the term an option to waive the dishonor without affecting the lia- 
bility of the secondary party and he may present again up to the end of the stated 
time. (1899, c. 733, ss. 83, 149; Rev., ss. 2232, 2299; C. S., ss. 3064, 3131; 1965, 


Can ass 1.) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 83 and 149, Uniform Negotiable In- 
struments Law. 


Changes: Reworded. 
Purposes of changes: 


1. The language of the section is changed 
in accordance with the provisions of the 
preceding section as to the time allowed 
for acceptance or payment 


2. Subsection (3) is new. It states gen- 
eral banking and commercial understand- 
ing. The time within which a payor bank 
must return items, and the methods of 
returning, are stated in Section 4301. 
Under Section 3—411(3) a bank may 
certify an item so returned. 


Cross references: 

Point 1: Sections 3—503, 3—504, 3—505, 
3—508 and 4—301. 

Point 2: Sections 3—411(3), 4301. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Bank”. Section 1—201. 

“Draft”. Section 3—104. 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“Midnight deadline”. Section 4—104. 

“Notice of dishonor”. Section 3—508. 

“Presentment”. Section 3—504. 

“Protest”. Section 3—-509. 

“Right”. Section 1—201. 

“Seasonably”. Section 1—204. 

“Secondary party” Section 3—10v2. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (3) is new. See Official Com- 
ment 2. 


This section rewords the prior statutes. 

It appears that subsection (2) may have 
some influence on GS 25-3-112 (accrual of 
cause of action). 


§ 25-3-508. Notice of dishonor.—(1) Notice of dishonor may be given to 
any person who may be liable on the instrument by or on behalf of the holder or 
any party who has himself received notice, or any other party who can be com- 
pelled to pay the instrument. In addition an agent or bank in whose hands the in- 
strument is dishonored may give notice to his principal or customer or to another 
agent or bank from which the instrument was received. 

(2) Any necessary notice must be given by a bank before its midnight deadline 
and by any other person before midnight of the third business day after dishonor or 
receipt of notice of dishonor. 

(3) Notice may be given in any reasonable manner. It may be oral or written 
and in any terms which identify the instrument and state that it has been dishon- 
ored. A misdescription which does not mislead the party notified does not vitiate 
the notice. Sending the instrument bearing a stamp, ticket or writing stating that 
acceptance or payment has been refused or sending a notice of debit with respect to 
the instrument is sufficient. 

(4) Written notice is given when sent although it is not received. 

(5) Notice to one partner is notice to each although the firm has been dissolved. 

(6) When any party is in insolvency proceedings instituted after the issue of the 
instrument notice may be given either to the party or to the representative of his 
estate. 

(7) When any party is dead or incompetent notice may be sent to his last 
known address or given to his personal representative. 

(8) Notice operates for the benefit of all parties who have rights on the instru- 


320 


§ 25-3-508 


ment against the party notified. 


Cu. 25. UNIFORM COMMERCIAL CODE 


§ 25-3-508 


(1899, c. 733, ss. 90 to 108; Rev., ss. 2240 to 


2200 Gao en o0/2:t0 S090R Aeoaece/ 00, s. 1.) 


Diligent Attempt to Notify Is Necessary. 
—A holder of a dishonored bill must give 
notice to all indorsers, or make a diligent 
attempt to give this notice, if he does not 
know where the indorser resides. Runyon 
v. Montfort, 44 N.C. 371 (1853). 

Former Rule as to Time for Notice.— 
A reasonable notice was one which was 
sent by the first post after the day of dis- 
honor, and when there was a daily mail, 
this necessarily meant the next day, if the 
next day’s mail did not leave before busi- 
ness hours. Hubbard v. Troy, 24 N.C. 134 
(1841); Denny v. Palmer, 27 N.C. 610 
(1845); National Bank v. Bradley, 117 
N.C. 526, 23 S.E. 455 (1895). 

No Particular Form Is Required.—The 
notice required by law to be given to an 
indorser is good if it be sufficient to put 
the indorser on inquiry; no particular form 
is required, and any person through whose 
hands a bill or note has passed may give 
notice to the drawer or his prior indorser 
of the dishonor of the bill, although the 
bill or note may not have been taken up 
by him at that time. President, Directors 
& Co. of Bank v. Seawell, 9 N.C. 560 
(1823). 

Verbal notice is good if sufficient to put 
indorsers upon inquiry. President, Directors 
& Co. of Bank v. Seawell, 9 N.C. 560 
(1823). 

Notice sent to the place where the bill 
was drawn is not sufficient. Denny v. 
Palmer, 27 N.C. 610 (1845). 


Requirement of Sending to Nearest Post 
Office.—The rule that notice to a distant 
indorser should be sent to the post office 
nearest to his residence was founded on the 
presumption that the information would 
most speedily be given in such way; but 
the rule is subject to modification, and the 
true inquiry is, was the notice directed to 
that post office which was most likely to 
impart to the indorser the earliest intelli- 
gence, though it may not be the nearest; 
if it was, it is sufficient. President, Direc- 
tors & Co. of Bank v. Lane, 10 N.C. 453 
(1825). 

The burden is on the holder to show 
that notice of nonpayment was given the 
indorsers of a negotiable note, and in the 
absence of evidence of such notice to an 
indorser, or to his personal representative 
after his death, the holder is not entitled 
to recover on the indorsement. Williams 
v. Fowler Auto. Co., 207 N.C. 309, 176 S.E. 
567 (1934). 

Sufficient Proof of Notice—It has been 
held that evidence that the letter contain- 
ing notice was put into the post office, di- 
rected to the defendant at his place of resi- 
dence, was sufficient proof of the notice to 
be left to the jury, and that it was unnec- 
essary to give notice to the defendant to 
produce the letter before parol evidence 
could be admitted. Faribault v. Ely, 13 
N.C. 67 (1828). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 90 through 108, Uniform Negotiable 
Instruments Law 

Changes. Combined and simplified. 

Purposes of changes: To simplify notice 
of dishonor and eliminate many of the de- 
tailed requirements of the original Act: 

1. Notice is normally given by the holder 
or by an indorser who has himself received 
notice. Subsection (1) is intended to en- 
courage and facilitate notice ot dishonor 
by permitting any party who may be com- 
pelled to pay the instrument to notify any 
party who may be liable on it. Thus an 
indorser may notify another indorser who 
is not liable to the one who gives notice, 
even when the latter has not received no- 
tice from any other party to the instru- 
ment. 

2. Except as to collecting banks, as to 
whom Section 4—212 controls, the time 
within which necessary notice must be 
given is extended to three days after dis- 
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honor or receipt of notice from another 
party. In the case of individuals the one- 
day time limit of the original Act has 
proved too short in many cases. It is ex- 
tended to give the party a margin of time 
within which to ascertain what is required 
of him and get out an ordinary business 
letter. This time leeway eliminates the 
elaborate provisions as to the time of mail- 
ing in the original Sections 103 and 104. 

3. Subsection (3) retains the substance 
of the original Sections 95 and 96 The 
provision approves the bank practice of re- 
turning the instrument bearing a stamp, 
ticket or other writing, or a notice of debit 
of the account, as sufficient notice. Sub- 
section (4) retains the substance of the 
original Section 105. 

4. Subsection (7) permits notice to be 
sent to the last known address of a party 
who is dead or incompetent rather than 
to his personal representative. The pro- 
vision is intended to save time, as the name 
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of the personal representative often cannot 
easily be ascertained, and mail addressed 
to the original party will reach the repre- 
sentative. 

Cross references: 

Sections 3—501, 3—507 and 3—511. 

Point 2: Section 4—212. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Bank”. Section 1--201. 

“Customer”. Section 4—104. 

“Dishonor”. Section 3—507. 

“Holder”. Section 1—201. 
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“Insolvency proceedings”. Section 1— 
201. 
“Instrument”. Section 3—102. 
“Tssue”. Secrion 3—102. 
“Midnight deadline”. Section 4—104. 
“Notifies”. Section 1—201. 
“Party”. Section 1—201. 
“Person”. Section 1—-201. 
“Representative”. Section 1—201. 
“Rights”. Section 1—201. 
“Send”. Section 1—201. 
“Written” and “writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section brings together in one sec- 
tion some nineteen sections of the NIL 
dealing with notice of dishonor. It elimi- 
nates many of the detailed requirements 
of the NIL. 

Only one North Carolina case was de- 


cided on this matter under the NIL. 
Piedmont Carolina Ry. v. Shaw, 223 Fed. 
973 (4th Cir. 1915), held notice of dis- 
honor to one indorser was binding on 
other indorsers who discussed the matter 
among themselves. 


§ 25-3-509. Protest; noting for protest.—(1) A protest is a certificate 
of dishonor made under the hand and seal of a United States consul or vice con- 
sul or a notary public or other person authorized to certify dishonor by the law 


of the place where dishonor occurs. 
to such person. 


It may be made upon information satisfactory 


(2) The protest must identify the instrument and certify either that due pre- 
sentment has been made or the reason why it is excused and that the instrument 
has been dishonored by nonacceptance or nonpayment. 

(3) The protest may also certify that notice of dishonor has been given to all 


parties or to specified parties. 


(4) Subject to subsection (5) any necessary protest is due by the time that no- 


tice of dishonor is due. 


(5) If, before protest is due, an instrument has been noted for protest by the 
officer to make protest, the protest may be made at any time thereafter as of the 
date of the noting. (1899, c. 733, ss. 153, 156, 158, 160; Rev., ss. 2303, 2306, 
2308):23105,CuS% ss. 1313590138931 4083I4 2 A 9G5 Re esl.) 


Protest of Inland Bills Was Not Neces- 
sary.—Protest of an order or inland bill 
was not necessary to enable the holder to 
recover the principal and interest. Notice 
in due time of nonacceptance or nonpay- 
ment was all that was required for that 
purpose. Hubbard v. Troy, 24 N.C. 134 
(1841); Peoples Nat’l Bank v. Lutterloh, 
95 N.C. 495 (1886); National Bank v. 
Bradley, 117 N.C. 526, 23 S.E. 455 (1895). 


Nor Was Protest of Note Drawn in 
Another State-—A promissory note made 
in another state need not be protested be- 
fore the owner may sue an indorser, there 
being no evidence that this is required in 
the state where the note was executed. 
State’ Bankevs? Carr; #130 (N:G2-479,041 (Sc: 
876 (1902). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 153, 154, 155, 156, 158 and 160, Uni- 
form Negotiable Instruments Law. 

Changes: Combined and simplified. 

Purposes of changes: 

1. Protest is not necessary except on 
drafts drawn or payable outside of the 
United States. Section 3—501(3) which also 
permits the holder at his option to make 
protest on dishonor of any other instru- 
ment. This section is intended to simplify 


either necessary or optional protest when it 
is made. 

2. “Protest” has been used to mean the 
act of making protest, and sometimes 
loosely to refer to the entire process of 
presentment, notice of dishonor and pro- 
test. In this Article it is given its original, 
technical meaning, that of the official cer- 
tificate of dishonor. 

3. Subsection (1) adds to the notary 
public the United States consul or vice 


322 


§ 25-3-510 


consul, and any other person authorized 
to certify dishonor by the law of the place 
where dishonor occurs. It eliminates the 
requirement of the original Section 156 
that protest must be made at the place of 
dishonor. It eliminates also the provision 
of the original Section 154 permitting pro- 
test by ‘any respectable resideut of the 
place where the bill is dishonored, in the 
presence of two or more credible wit- 
nesses.” This has at least left uncertainty 
as to the identity and credibility of the per- 
sons certifying, and has almost never been 
used. Any necessary delay in finding the 
proper officer to make protest is excused 
under Section 3—511. 


4. “Information satisfactory to such per- 
son” does away with the requirement oc- 
casionally stated, that the person making 
protest must certify as of his own knowl- 
edge. The requirement has been more 
honored in the breach than in the observ- 
ance, and in practice protest has been 
made upon hearsay which the officer re- 
gards as reliable, upon the admission of 
the person who has dishonored, or at most 
upon re-presentment which is only in- 
direct proof oj the original dishonor. There 
is seldom any possible motive for false 
protest, and the basis on which it is made 
is never questioned. Subsection (1) leaves 
to the certifying officer the responsibility 
for determining whether he has satisfac- 
tory information. The provision is not in- 
tended to affect any personal liability of 
the officer for making a false certificate. 


5. The protest need not be in any partic- 
ular form, so long as it certifies the mat- 
ters stated in Subsection (2). It need not 
be annexed to the instrument, and may be 
forwarded separately, but annexation may 
identify the instrument. If the instrument 
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is lost, destroyed, or wrongfully withheld, 
protest is still sufficient if it identifies the 
instrument; but the owner must prove his 
rights as in any action under this Article 
on a lost, destroyed or stolen instrument 
(Section 3—804). 

6. Subsection (3) recognizes the practice 
of including in the protest a certification 
that notice of dishonor has been given to 
all parties or to specified parties. The next 
section makes such a certification pre- 
sumptive evidence that the notice has been 
given. 

7. Protest is normally forwarded with 
notice of dishonor. Subsection (4) extends 
the time for making a necessary protest 
to coincide with the time for giving notice 
of dishonor. Any delay due to circum- 
stances beyond the holder’s control is ex- 
cused under Section 3—511 on waiver or 
excuse. Any protest which is not necessary 
but merely optional with the holder may 
be made at any time before it is used as 
evidence. 

8. Subsection (5) retains from the origi- 
nal Section 155 the provision permitting 
the officer to note the protest and extend 
it formally later. 


Cross references: 


Point 1: Sections 3—501(3) and 3—511. 

Point 3: Section 3—-511(1). 

Point 5: Section 3—-804. 

Point 6: Section 3—510(a). 

Point 7: Sections 3—508(2) and 3—511- 
(ae 


Definitional cross references: 
“Dishonor” Section 3—507. 
“Tnstrument”. Section 3—102. 
“Notice of dishonor’. Section 3—508. 
“Party”. Section 1—201. 

“Person”. Section 1—201. 
“Presentment”. Section 3—504. 


NORTH CAROLINA COMMENT 


This simplifies the mechanics of protest, 


and protest is not necessary except on 


drafts drawn or payable outside the United 
States. 


§ 25-3-510. Evidence of dishonor and notice of dishonor. — The 
following are admissible as evidence and create a presumption of dishonor and of 


any notice of dishonor therein shown: 


(a) a document regular in form as provided in the preceding section [§ 25-3- 


509] which purports to be a protest ; 


(b) the purported stamp or writing of the drawee, payor bank or presenting 
bank on the instrument or accompanying it stating that acceptance or payment has 
been refused for reasons consistent with dishonor ; 

(c) any book or record of the drawee, payor bank, or any collecting bank kept in 
the usual course of business which shows dishonor, even though there is no evi- 
dence of who made the entry. (1965, c. 700, s. 1.) 


Protest as Evidence under Former Law. 
—By the law merchant a protest of a bill 
by a public notary was, in itself, evidence. 


And by statute such protest was prima 
facie evidence. Gordon v. Price, 32 N.C. 
385 (1849). 
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OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: This section is new. It states 
the effect of protest as evidence, and pro- 
vides two substitutes for protest as proof 
ot dishonor: 

1. Paragraph (a) states the generally ac- 
cepted cule that a protest is not only ad- 
missible as evidence, but creates u pre- 
sumption, as that term is defined in this 
Act (Section 1—201), of the dishonor 
which it certifies. The rule is extended to 
include the giving of any notice of dis- 
honor certified by the protest. The provi- 
sion alsc relieves the holder of the neces- 
sity of proving that a document regular 
in form which purports to be a protest is 
authentic, or that the person making it 
was qualified. Nothing in the provision is 
intended to prevent the obligor from over- 
throwing the presumption by evidence that 
there was in fact no dishonor, that notice 
was not given, or that the protest is not 
authentic or not made by a proper officer. 


2. Paragraph (b) recognizes as the full 
equivalent of protest the stamp, ticket or 
other writing of the drawee, payor or pre- 
senting bank. The drawee’s statement that 
payment is refused on account of insuff- 
cient funds always has been commercially 
acceptable as full proof of dishonor. It 
should be satisfactory evidence in any 
court. It is therefore made admissible, and 
creates a presumption of dishonor. The 
provision applies only where the stamp or 
writing states reasons for refusal which 
are consistent with dishonor. Thus the 
following reasons for refusal] are not evi- 
dence of dishonor, but of justinable refusal 
to pay or accept: 

Indorsement missing 

Signature missing 


Signature illegible 

Forgery 

Payee altered 

Date altered 

Post dated 

Not on us 
On the other hand the following reasons 
are satisfactory evidence of dishonor, con- 
sistent with due presentment, and are 
within this provision: 

Not sufficient funds 

Account garnished 

No account 

Payment stopped 

3. Paragraph (c) recognizes as the full 
equivalent of protest any books or records 
of the drawee, payor bank or any collect- 
ing bank kept in its usual course of busi- 
ness, even though there is no evidence of 
who made the entries. The provision, as 
well as that of paragraph (b), rests upon 
the inherent improbability that bank rec- 
ords, or those of the drawee, will show 
any dishonor which has not in fact oc- 
curred, or that the holder will attempt to 
proceed on the basis of dishonor if he 
could in fact have obtained payment. 

Cross references: 

Sections 3—501 and 3—508. 

Point 1: Section 1—201. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Collecting bank”. Section 4—105. 

“Dishonor”. Section 3—507. 

“Instrument”. Section 3—102. 

“Notice of dishonor”. Section 3—508. 

“Payor bank’. Section 4—105. 

“Presumption”. Section 1—201. 

“Protest”. Section 3-—-509. 

“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


The Official Comments adequately ex- 
plain the section. 


Herein are stated some rules of evidence 
of proper dishonor and notice of dishonor. 
This new section helps clarify North Caro- 
lina rules of evidence on this limited sub- 
ject. 


§ 25-3-511. Waived or excused presentment, protest or notice of 
dishonor or delay therein.—(1) Delay in presentment, protest or notice of 
dishonor is excused when the party is without notice that it is due or when the de- 
lay is caused by circumstances beyond his contro] and be exercises reasonable dili- 
gence after the cause of the delay ceases to operate. 

(2) Presentment or notice or protest as the case may be is entirely excused 
when 

(a) the party to be charged has waived it expressly or by implication either be- 
fore or after it is due; or 

(b) such party has himself dishonored the instrument or has countermanded 
payment or otherwise has no reason to expect or right to require that the instru- 
ment be accepted or paid ; or 
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(c) by reasonable diligence the presentment or protest cannot be made or the 
notice given. 

(3) Presentment is also entirely excused when 

(a) the maker, acceptor or drawee of any instrument except a documentary 
draft is dead or in insolvency proceedings instituted after the issue of the instru- 
ment ; or 

(b) acceptance or payment is refused but not for want of proper presentment. 

(4) Where a draft has been dishonored by nonacceptance a later presentment 
for payment and any notice of dishonor and protest for nonpayment are excused 
unless in the meantime the instrument has been accepted. 

(5) A waiver of protest is also a waiver of presentment and of notice of dishon- 
or even though protest is not required. 

(6) Where a waiver of presentment or notice or protest is embodied in the in- 
strument itself it is binding upon all parties; but where it is written above the sig- 
nature of an indorser it binds him only. (1899, c. 733, ss. 79 to 82, 109 to 116, 
50m 147, 140; 101, too mine viassc226 [01225152259 toeZZ00, 2280, 2297, 2298, 
PU yee oy fa. oS, eae UG tC UG). p5U9 1 tosg098. 311 255129.05150..3133,,5141 


Pe 5ace / U0: +19) 

Cross Reference.—See note to § 25-3- 
aot: 

Knowledge of Insolvency of Drawee 
Does Not Excuse Presentment and Notice. 
—The drawers, having funds in the hands 
of the drawee, had the right to expect 
their bill to be honored by them, and they 
were entitled to presentment of their bill 
in a reasonable time and strict notice if 
dishonored on the part of the plaintiff, al- 
though the drawers at the time they drew 
the bill may have believed the drawees were 
insolvent and had been so notified by them 
and requested not to draw on them. 
Cedar Falls Co. v. Wallace Bros., 83 N.C. 
225 (1880). 

Nor Does Belief Maker Will Not Pay 
Note.—Although, at the time of the in- 
dorsement of a note, the indorsers had 
reason to believe, and did believe, that the 
note would not be paid by the maker, this 
circumstance does not dispense with the 
necessity of a due notice. Denny v. Palmer, 
27 N.C. 610 (1845). 

But Presentment Is Unnecessary to 
Charge Treasurer of Corporation without 
Funds.—Where the treasurer of a corpora- 
tion indorses the corporate note, payable 
at a certain bank, and at its maturity the 
corporation has no funds at the bank, it is 
not necessary that the note should have 
been presented to the bank for payment. 
Meyers Co. v. Battle, 170 N.C. 168, 86 S.E. 
1034 (1915). 

Delay Caused by One Liable Is Excuse. 
—Where an agent has incurred a personal 
liability on a negotiable instrument given 
in behalf of his principal, he may not avoid 
payment on the ground of delay in pre- 
senting it for payment, when the delay was 
at his own request and by his own conduct. 
Caldwell County v. George, 176 N.C. 602, 
97 S.E. 507 (1918). 


And Where Presentment Cannot Be 
Made, It Is Unnecessary. — Where the 
maker is a seaman, without any domicile 
in the State, and goes on a voyage about 
the time the note falls due, no demand on 
him is necessary in order to charge the in- 
dorser. Moore v. Coffield, 12 N.C. 247 
(1827). 


Waiver of Protest Waives Presentment 
and Notice.—In foreign bills the protest 
may be waived; the words, “I waive pro- 
test,” or “waiving protest,” or any similar 
words, infer that the protest is waived, and 
when applied to foreign bills, are uni- 
versally regarded as expressly waiving pre- 
sentment and notice, the protest being, ac- 
cording to the law merchant, the formal 
and necessary evidence of the dishonor of 
such an instrument. Shaw Bros. v. Mc- 
Neill, 95 N.C. 535 (1886). 


Although protest is not necessary on an 
inland bill, yet its waiver in such a case is 
construed to signify as much as when ap- 
plied to foreign bills. Shaw Bros. v. Mc- 
Neill, 95 N.C. 535 (1886). 


As Does Advance Consent to Extension. 
—The authorities seem to hold that where 
the indorser consents in advance of matu- 
rity to extensions of the time of payment 
of the note, he thereby waives his right to 
receive notice of dishonor and presentment 
for payment. National Bank v. Johnston, 
169 N.C. 526, 86 S.E. 360 (1915). See Davis 
v. Royal, 204 N.C. 147, 167 S.E. 559 (1933). 

Or Promise to Pay after Failure to Be 
Notified. — A promise to pay generally, 
or a promise to pay a part, or a part pay- 
ment made, with a full knowledge that 
he had been fully released from liability 
on the bill by the neglect of the holder 
to give notice, will operate as a waiver 
and bind the party who makes it for the 
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payment of the whole bill. Shaw Bros. 
v. McNeill, 95 N.C. 535 (1886). 

Where, upon the dishonor of a bill of 
exchange or promissory note, the indorsee 
has neglected to give the proper notice, 
the drawer or indorser of the bill or in- 
dorser of the note will still be liable, if, 
after a knowledge of all the facts which in 
law would have discharged him, he prom- 
ises to pay the bill or note. Moore v. 
Tucker, 25 N.C. 347 (1843). 

But Waiver of Notice Is Insufficient If 
‘There Was No Presentment.—When one, 
thinking there has been a presentment for 
payment, makes promises that would 
amount to a waiver, had there been a pre- 
sentment, he is not liable on the grounds 
of waiver of notice if there had been no 
presentment for payment. Lilly v. Pette- 
way, 73 N.C. 358 (1875). 

Indorser Is Bound by Waiver on Face 
‘of Instrument.—Where upon the face of a 
negotiable note there is an agreement to 
waive notice of dishonor or an extension 
of time, etc., one placing his name on the 
back thereof is deemed to be an indorser 
without indication of other liability there- 
in, and is bound by the agreement ex- 
pressed on the face of the instrument 
waiving notice, etc. Gillam v. Walker, 189 
N.C. 189, 126 S.E. 424 (1925). 

An extension of time for payment of a 
note will not discharge an indorser when 
the note provides on its face that extension 
of time for payment is waived by all 
parties to the note, the indorser being a 
“party” to the note. Vannoy v. Stafford, 209 
N.C. 748, 184 S.E. 482 (1936). 

Waiver Held Not to Bind Former Part- 
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ner.—Where a partner, after the dissolu- 
tion of the firm, gives a draft in payment 
of a partnership debt, he cannot waive 
protest so as to bind his former copartner, 
especially when the latter has been a 
dormant member. Mauney & Son v. Coit, 
80 N.C. 300 (1879). 

Implied Waiver of Immediate Present- 
ment. — Where a check was given for 
county bonds and the bonds could not be 
issued at once, and the drawer cooperated 
with the county to get the bond issue, there 
is a sufficient implied waiver of immediate 
presentment, and a presentment within a 
reasonable time after the bond issue was 
sufficient to bind the drawer. Caldwell 
County v. George, 176 N.C. 602, 97 S.E. 
507 (1918). 

Option to Treat Bill as Bill or Note.— 
Under the NIL a paper coming directly 
within the definition of an inland bill of 
exchange could be treated as a bill or note 
at the option of the holder, the drawer and 
drawee being the same person. Sherrill v. 
American Trust Co., 176 N.C. 591, 97 S.E. 
471 (1918). 

Burden of Proof on Holder.—If it is 
in fact an accommodation paper, then, 
notwithstanding the form of the paper, 
the drawer would be primarily liable and 
not entitled to notice, but the burden to 
show this is on the holder, and there be- 
ing no evidence to that fact, the form of 
the paper governs and the drawer is en- 
titled to notice. National Bank v. Brad- 
ley, 117 N.C. 526, 23 S.E. 455 (1895). See 
Hyde v. Tatham, 204 N.C. 160, 167 S.E. 
626 (1933). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 79, 80, 81, 82, 109, 111, 112, 113, 114, 
116; L6H 180 M147) 1483150; 815 1eand mi59: 
Uniform Negotiable Instruments Law. 


Changes: Combined and simplified. 


Purposes of changes: This section com- 
bines widely scattered sections of the orig- 
inal Act, and is intended to simplify the 
rules as to when presentment, notice or 
protest is excused: 


1. The single term “excused” is sub- 
stituted for “excused,” “dispensed with,” 
“not necessary,” “not required,” as used 
variously in the original Act. No change in 
meaning is intended. 


2. Subsection (1) combines provisions 
found in the original Sections 81, 113, 147 
and 159. Delay in making presentment ei- 
ther for payment or for acceptance, in giv- 
ing notice of dishonor or in making pro- 
test is excused when the party has acted 


with reasonable diligence and the delay is 
not his fault. This is true where an instru- 
ment has been accelerated without his 
knowledge, or demand has been made by 
a prior holder immediately before his 
purchase. It is true under any other cir- 
cumstances where the delay is beyond his 
control. The words “not imputable to his 
default, misconduct or negligence” found 
in the original Sections 81, 113 and 159 
are omitted as superfluous, but no change 
in substance is intended. 

3. Any waived presentment, notice or 
protest is excused, as under the original 
Sections 82, 109, 110 and 111. The waiver 
may be express or implied, oral or written, 
and before or after the proceeding waived 
is due. It may be, and often is, a term of 
the instrument when it is issued. Subsec- 
tion (5) retains as standard commercial 
usage the meaning attached by the origi- 
nal Section 111 to “protest waived.” 
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4. Paragraph (b) of subsection (2) com- 
bines the substance of provisions found in 
the original Sections 79, 80, 114, 115 and 
130. A party who has no right to require 
or reason to expect that the instrument will 
be honored is not entitled to presentment, 
notice or protest. This is of course true 
where he has himself dishonored the in- 
strument or has countermanded payment. 
It is equally true, for example, where he 
is an accommodated party and has himself 
broken the accommodation agreement. 


5. Paragraph (c) of subsection (2) com- 
bines provisions found in the original Sec- 
tions 82(1), 112 and 159. The excuse is 
established only by proof that reasonable 
diligence has been exercised without suc- 
cess, or that reasonable diligence would in 
any case have been unsuccessful. 

6. Paragraph (a) of subsection (3) is 
new. It excuses presentment in situations 
where immediate payment or acceptance 
is impossible or so unlikely that the holder 
cannot reasonably be expected to make pre- 
sentment. He is permitted instead to have 
his immediate recourse upon the drawer 
or indorser, and let the latter file any neces- 
sary claim in probate or insolvency pro- 
ceedings. The exception for the documen- 
tary draft is to preserve any profit on the 
resale of goods for the creditors of the 
drawee if his representative can find the 
funds to pay. 


Cu. 25. UNIFoRM CoMMERCIAL CopE 


§ 25-3-601 


7. Paragraph (b) of subsection (3) ex- 
tends the original Section 148(3) to include 
any case where payment or acceptance is 
definitely refused and the refusal is not on 
the ground that there has been no proper 
presentment. The purpose of presentment 
is to determine whether or not the maker, 
acceptor or drawee will pay or accept; and 
when that question is clearly determined 
the holder is not required to go through 
a useless ceremony. The provision applies 
to a definite refusal stating no reasons. 

8. Subsection (4) retains the rule of the 
original Sections 116 and 151. 

9. Subsection (6) retains the rule of 
original Section 110. 

Cross references: 

Sections 3—501, 3—502, 3—-503, 3—507 
and 3—509. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Dishonor”. Section 3—507. 

“Documentary draft”. Section 4—104. 

“Draft”. Section 3—104. 

“Insolvency proceedings”. Section 1—201. 

“Instrument”. Section 3—102. 

“Tssue”. Section 3—102. 

“Notice of dishonor”. Section 3—508. 

“Party”. Section 1—201. 

“Presentment”. Section 3—504. 

“Protest”. Section 3—509. 

“Right”. Section 1—201. 


NORTH CAROLINA COMMENT 


Many sections of the NIL are brought 
together in one place, and the rules of 
“excuse” are simplified. 

Note that “excused” used alone (subsec- 
tion (1)) means temporary excuse; while 
“entirely excused” (subsections (2) and 


(3)) means that presentment, protest and 
notice are not required at all in some cases. 

In commercial practice this section will 
be quite important; and the Official Com- 
ments should be examined. 


PART 6. 


DISCHARGE. 


§ 25-3-601. Discharge of parties.—(1) The extent of the discharge of 
any party from liability on an instrument is governed by the sections on 


(a) 
(b) 


payment or satisfaction (§ 25-3-603) ; or 
tender of payment (§ 25-3-604) ; 0 


(c) cancellation or renunciation (§ 25-3-605) ; or 


(d) 
(e) 


impairment of right of recourse or of collateral (§ 25-3-606) ; or 
reacquisition of the instrument by a prior party (§ 25-3-208) ; or 


(f) fraudulent and material alteration (§ 25-3-407) ; or 


(i) unexcused delay in presentment or notice of dishonor or protest (§ 25-3- 


(g) certification of a check (§ 25-3-411) ; or 

(h) acceptance varying a draft (§ 25-3-412) ; or 
502). 

(2) 


Any party is also discharged from his liability on an instrument to another 


party by any other act or agreement with such party which would discharge his 


simple contract for the payment of money. 
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(3) The liability of all parties is discharged when any party who has himself no 
right of action or recourse on the instrument 

(a) reacquires the instrument in his own right; or 

(b) is discharged under any provision of this article, except as otherwise pro- 


vided with respect to discharge for impairment of recourse or of collateral (§ 
25-5-006)- ( [SOO Nc sacs. 119 tO 12) Revie ssuccOlOUc ost es tose Ln 


10.51.032:1905 Ca Uieeomne) 


Act Discharging Simple Contract—An 
instruction that a negotiable instrument 
may be discharged by an act which would 
discharge a simple contract for the pay- 
ment of money was not error under the 
NIL. Hood System Industrial Bank v. 
Dixie Oil Co., 205 N.C. 778, 172 S.E. 360 
(1934). 


Compromise Payment by Surety—When 
the liability of a surety or accommodation 
indorser is discharged by compromise and 
settlement, the maker is entitled to credit 
only for the amount actually paid. First 
& Citizens Nat’l Bank v. Hinton, 216 N.C. 
159, 4 S.E.2d 332 (1939). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 119, 120 and 121, Uniform Negotia- 
ble Instruments Law. 


Changes: Portions of original sections 
combined and reworded; new provisions. 

Purposes of changes: 

1. Subsection (1) contains an index re- 
ferring to all of the sections of this Article 
which provide for the discharge of any 
party. The list is exclusive so far as the 
provisions of this Article are concerned, 
but it is not intended to prevent or affect 
any discharge arising apart from this stat- 
ute, as for example a discharge in bank- 
ruptcy or a statutory provision for dis- 
charge if the instrument is negotiated in 
a gaming transaction. 

2. A negotiable instrument is in itself 
merely a piece Of paper bearing a writing, 
and strictly speaking is incapable of being 
discharged. The parties are rather dis- 
charged from liability on their contracts 
on the instrument. The language of the 
original Section 119 as to discharge of the 
instrument itself has left uncertainties as 
to the effect of the discharge upon the 
rights of a subsequent holder in due course. 
It is therefore eliminated, and this section 
now distinguishes instead between the dis- 
charge of a single party and the discharge 
of all parties. 

So far as the discharge of any one party 
is concerned a negotiable instrument differs 
from any other contract only in the special 
rules arising out of its character to which 
paragraphs (a) to (i) of subsection (1) are 
an index, and in the effect of the discharge 
against a subsequent holder in due course 
(Section 3—602). Subsection (2) therefore 
retains from the original Section 119(4) 
the provision for discharge by “any other 
act which will discharge a simple contract 
for the payment of money,” and specifically 
recognizes the possibility of a discharge 
by agreement. 


The discharge of any party is a defense 
available to that party as provided in sec- 
tions on rights of those who are and are 
not holders in due course (Sections 3—305 
and 3—306). He has the burden of estab- 
lishing the defense (Section 3—307). 

3. Subsection (3) substitutes for the 
“discharge of the instrument” the dis- 
charge of all parties from liability on their 
contracts on the instrument. It covers a 
part of the substance of the original Sec- 
tion 119(1), (2) and (5), the original Sec- 
tion 120(1) and (3), and the original Sec- 
tion 121(1) and (2). It states a general 
principle in lieu of the original detailed 
provisions. The principle is that all parties 
to an instrument are discharged when no 
party is left with rights against any other 
party on the paper. 

When any party reacquires the instru- 
ment in his own right his own liability is 
discharged; and any intervening party to 
whom he was liable is also discharged as 
provided in Section 3—208 on reacquisi- 
tion. When he is left with no right of ac- 
tion against an intervening party and no 
right to recourse against any prior party, 
all parties are obviously discharged. The 
instrument itself is not necessarily extinct, 
since it may be reissued or renegotiated 
with a new and further liability; and if it 
subsequently reaches the hands of a holder 
in due course without notice of the dis- 
charge he may still enforce it as provided 
in Section 3—602 on effect of discharge 
against a holder in due course. 


Under Section 3—606 on impairment of 
recourse or collateral, the discharge of any 
party discharges those who have a right 
of recourse against him, except in the case 
of a release with reservation of rights or 
a failure to give notice of dishonor. A dis- 
charge of one who has himself no right 
of action or recourse on the instrument 
may thus discharge all parties. Again the 
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instrument itself is not necessarily extinct, 
and if it is negotiated to a subsequent 
holder in due course without notice of the 
discharge he may enforce it as provided 
in Section 3—602 on effect of discharge 
against a holder in due course. 


4. The language ‘any party who has 
himself no right of action or recourse on 
the instrument” is substituted for ‘‘princi- 
pal debtor,” which is not defined by the 
original Act and has been misleading. 
This Article also omits the original Sec- 
tion 192, defining the “person primarily 
liable.” Under Section 3—415 on accom- 
modation parties an accommodation maker 
or acceptor, although he is primarily liable 
on the instrument in the sense that he is 
obligated to pay it without recourse upon 
another, has himself a right cf recourse 
against the accommodated payee; and his 
reacquisition or discharge leaves the ac- 
commodated party liable to him. The ac- 
commodated payee, although he is not 
primarily liable to others, has no right of 
action or recourse against the accommoda- 
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tion maker, and his reacquisition or dis- 
charge may discharge all parties. 

Cross references: 

Sections 3—406, 3—411, 3—412, 3—509, 
3—603, 3—604 and 3—605. 

Point 2: Sections 3—305, 3—306, 3—307 
and 3—602. 


Point 3: Sections 3—208, 3—602 and 
38—606. 
Point 4: Section 3—415. 


Definitional cross references: 
“Action”. Section 1—201. 
“Agreement”. Section 1—201. 
“Alteration”. Section 3—407. 
“Certification”. Section 3—411. 
“Check”. Section 3—104. 
“Contract”. Section 1—201. 
“Draft”. Section 3—104. 
“Instrument”. Section 3—102. 
“Money”. Section 1—201. 
“Notice of dishonor”. Section 3—508. 
“Party”. Section 1—201. 
“Presentment”. Section 3—504. 
“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


The various sections dealing with dis- 
charge of a party from “liability on an in- 
strument” are widely scattered throughout 
article 3. Subsection (1) contains an index 
to these sections. 

Subsection (2) provides for a discharge 
between parties who deal with each other, 
but this does not mean that a party will be 
discharged as against those with whom he 
is not dealing. See also GS 25-3-602. 

Subsection (3) provides for the discharge 


§ 25-3-602. Effect of discharge 


of all parties in some situations. Formerly, 
this was spoken of as “discharge of the 
instrument.” 

Since discharge is an important aspect 
of negotiable instruments, the Official 
Comments should be consulted. 

See 29 N.C.L. Rev. 307 for note on effect 
of discharge of prior party by statute of 
limitations on guarantor or surety under 
the NIL. 


against holder in due course.—No 


discharge of any party provided by this article is effective against a subsequent 
holder in due course unless he has notice thereof when he takes the instrument. 


Clone C/U ss...) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: 


The section is intended to remove an 
uncertainty as to which the original Act 
is silent. It rests on the principle that 
any discharge of a party provided under 
any section of this Article is a personal 
defense of the party, which is cut off 
when a subsequent holder in due course 
takes the instrument without notice of 
the defense. Thus where an instrument is 
paid without surrender such a subsequent 
purchase cuts off the defense. This sec- 
tion applies only to discharges arising un- 
der the provisions of this Article, and it 
has no application to any discharge aris- 
ing apart from it, such as a discharge in 
bankruptcy. 


Under Section 3—304(1) (b) on notice 


to purchaser it is possible for a holder to 
take the instrument in due course even 
though he has notice that one or more 
parties have been discharged, so long as 
any party remains undischarged. Thus he 
may take with notice that an indorser of 
a note has been released, and still be a 
holder in due course as to the liability of 
the maker. In that event, the holder in 
due course is subject to the defense of 
the discharge of which he had notice when 
he took the instrument. 

Cross references: 

Sections 3—302, 3—304, 3—305 and 3— 
601. 

Definitional cross references: 

“Holder in due course”. Section 3—302. 

“Instrument”. Section 3—102. 

“Notice”. Section 1—201. 

“Party”. Section 1—201. 
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NORTH CAROLINA COMMENT 


This short new section makes it clear 
that an HDC takes free of any discharge 
of which he has no notice when he takes 


(1) (b) even though he knows of the dis- 
charge of some parties; but this section 
provides he cannot hold them liable on the 


the instrument. instrument. 


One can be an HDC under GS 25-3-304 


§ 25-3-603. Payment or satisfaction.—(1) The liability of any party is 
discharged to the extent of his payment or satisfaction to the nolder even though it 
is made with knowledge of a claim of another person to the instrument unless prior 
to such payment or satisfaction the person making the claim either supplies indem- 
nity deemed adequate by the party seeking the discharge or enjoins payment or 
satisfaction by order of a court of competent jurisdiction in an action in which the 
adverse claimant and the holder are parties. This subsection does not, however, 
result in the discharge of the liability 

(a) of a party who in bad faith pays or satisfies a holder who acquired the in- 
strument by theft or who (unless having the rights of a holder in due course) 
holds through one who so acquired it ; or 

(b) of a party (other than an intermediary bank or a payor bank which is not a 
depositary bank) who pays or satisfies the holder of an instrument which has been 
restrictively indorsed in a manner not consistent with the terms of such restrictive 
indorsement. 

(2) Payment or satisfaction may be made with the consent of the holder by 
any person including a stranger to the instrument. Surrender of the instrument 
to such a person gives him the rights of a transferee (§ 25-3-201). (1899, c. 733, 
SSy 00, GowLl9, 12) 21/71to 1775 PREV, SS. 2oU deo Aloe carl oe teens ae 
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Indorser Can Only Recover Amount He 
Actually Pays.—An indorser who pays off 


can only recover from the latter the 
amount actually paid by him. Pace v. 


and discharges the note of his principal Robertson, 65 N.C. 550 (1871). 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 51, 88, 119, 121 and 171—177, Uni- 
form Negotiable Instruments Law. 

Changes: Parts of original sections com- 
bined and reworded; law changed. 

Purposes of changes: This 
changes the law as follows: 

1. It eliminates the “payment in due 
course” found in the original Sections 51, 
88 and 119. “Payment in due course” dis- 
charged all parties, where it was made by 
one who has no right of recourse on the 
instrument; but this is true of any other 
discharge of such a party, and is now 
covered by Section 3—601(3) on discharge 
of parties. Such payment was effective as 
a discharge against a subsequent pur- 
chaser; but since it is made at or after 
maturity of the instrument a purchaser 
with notice of that fact cannot be a 
holder in due course, and one who takes 
without notice of the payment and the 
maturity should be protected against fail- 
ure to take up the instrument. The matter 
is now covered by Section 3—602. 

2. The original Sections 171—177 provide 
for payment of a draft “for honor” after 
protest. The practice originated at a time 
when communications were slow and dif- 


section 


ficult, and in overseas transactions there 
might be a delay of several months be- 
fore the drawer could act upon any dis- 
honor. It provided a method by which a 
third party might intervene to protect the 
credit of the drawer and at the same time 
preserve his own rights. Cable, telegraph 
and telephone have made the practice ob- 
solete for nearly a century, and it is to- 
day almost entirely unknown. It has been 
replaced by the cable transfer, the letter 
of credit and numerous other devices 
by which a_ substitute arrangement is 
promptly made. “Payment for honor” is 
therefore eliminated; and subsection (2) 
now provides that any person may pay 
with the consent of the holder. 

3. Payment to the holder discharges 
the party who makes it from his own li- 
ability on the instrument, and a part pay- 
ment discharges him pro tanto. The same 
is true of any other satisfaction. Subsec- 
tion (1) changes the law by eliminating 
the requirement of the original Section 
88 that the payment be made in good 
faith and without notice that the title of 
the holder is defective. It adopts as a 
general principle the position that a payor 
is not required to obey an order to stop 
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payment received from an indorser. How- 
ever, this general principle is qualified by 
the provisions of subsection (1) (a) and 
(b) respecting persons who acquire an in- 
strument by theft, or through a restrictive 
indorsement (Section 3—205). These pro- 
visions are thus consistent with Section 
3—306 covering the rights of one not a 
holder in due course. 

When the party to pay is notified of 
an adverse claim to the instrument he 
has normally no means of knowing 
whether the assertion is true. The “un- 
less” clause of subsection (1) follows 
statutes which have been passed in many 
states on adverse claims to bank deposits. 
The paying party may pay despite notifi- 
cation of the adverse claim unless the 
adverse claimant supplies indemnity deemed 
adequate by the paying party or procures 
the issuance of process restraining pay- 
ment in an action in which the adverse 
claimant and the holder of the instrument 
are both parties. If the paying party 
chooses to refuse payment and stand suit, 
even though not indemnified or enjoined, 
he is free to do so, although, under Sec- 
tion 3—306(d) on the rights of one not 
a holder in due course, except where 
theft or taking through a restrictive in- 
dorsement is alleged the payor must rely 
on the third party claimant to litigate the 
issue and may not himself defend on such 
a ground. His contract is to pay the 
holder of the instrument, and he performs 
cases of theft or restrictive indorsement 
there is no good reason to put him to 
it by making such payment. Except in 
inconvenience because of a dispute be- 
tween two other parties unless he is in- 
demnified or served with appropriate 
process. 

4. With the elimination of “payment 
for honor”, subsection (2) provides that 
with the consent of the holder payment 
may be made by anyone, including a 
stranger. The subsection omits the pro- 
vision of the original Section 121 by 
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which the payor is “remitted to his former 
rights”. It rejects such decisions as 
Quimby v. Varnum, 190 Mass. 211, 76 
N.E. 671 (1906), holding that an irreg- 
ular indorser who makes payment cannot 
recover on the instrument. The same re- 
sult is reached under Section 3—415(5) 
on accommodation parties. Upon payment 
and surrender of the paper the payor 
succeeds to the rights of the holder, sub- 
ject to the limitation found in Section 3— 
201 on transfer that one who has himself 
been a party to any fraud or illegality 
affecting the instrument or who as a 
prior holder had notice of a defense or 
claim against it cannot improve his posi- 
tion by taking from a later holder in due 
course. 

5. Payment discharges the liability of 
the person making it. It discharges the 
liability of other parties only as 

a. The discharge of the payor dis- 
charges others who have a right of re- 
course against him under Section 3—606; 
or 

b. Reacquisition of the instrument dis- 
charges intervening parties under Section 
3—208 on reacquisition; or 

c. The discharge of one who has him- 
self no right of recourse on the instru- 
ment discharges all parties under Section 
3—601 on discharge of parties. 

Cross references: 

Sections 3—604 and 3—606. 

Point 1: Section 3—601(3). 

Point 3: Sections 3—205 and 3—306(d). 

Point 4: Sections 3—201 and 3—415(5). 

Point 5: Sections 3—606, 3—208, and 3— 
604. 

Definitional cross references: 

“Action”. Section 1—201. 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“Order”. Section 3—102. 

“Party”. Section 1—201. 

“Person”. Section 1—201. 

“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


By this section several parts of the NIL 
are combined and reworded and some 
changes are made. 

GS 25-178 to 25-184 on “payment for 
honor” have been eliminated as obsolete. 
There were no North Carolina cases under 
these sections. 

Subsection (1) changes the law by elim- 
inating the requirement of GS 25-95 (NIL 
88) that in order for a payor to be dis- 
charged by payment he must pay at a 
time when he does not know of adverse 
claims to the instrument. By this sub- 


section a payor is free to pay despite his 
knowledge of another’s claims unless (1) 
the claimant supplies adequate indemnity 
to the payor or (2) the claimant enjoins 
payment. Thus, the burden of taking ac- 
tion to prevent payment is placed on the 
adverse claimant. 

In two situations, however, a payor will 
not be discharged when he makes pay- 
ment: 

(a) When he in bad faith pays one who 
has taken through a thief (unless the 
taker has rights of HDC); or 
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(b) when certain parties pay contrary 
to a restrictive indorsement. See also GS 
25-3-306. 

Subsection (2) permits a stranger to pay 
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an instrument with the consent of the 
holder, and such payor gets the rights of 
a transferee (GS 25-3-201). 


§ 25-3-604. Tender of payment.—(1) Any party making tender of full 
payment to a holder when or after it is due is discharged to the extent of all sub- 
sequent liability for interest, costs and attorney’s fees. 

(2) The holder’s refusal of such tender wholly discharges any party who has a 
right of recourse against the party making the tender. 

(3) Where the maker or acceptor of an instrument payable otherwise than on 
demand is able and ready to pay at every place of payment specified in the instru- 
ment when it is due, it is equivalent to tender. (1899, c. 733, ss. 70, 120; Rev., 
ssacaiee2270: C.. Sess 1005 O02 21005" Ca 00 sam Le) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 70 and 120, Uniform Negotiable In- 
struments Law. 


Changes: Parts of original sections 
combined and reworded; new provisions. 


Purposes of changes and new matter: 

1. Subsection (1) is new. It states the 
generally accepted rule as to the effect 
of tender. 

2. Subsection (2) rewords the original 
subsection 120(4). The party discharged 
is one who has a right of recourse 
against the party making tender, whether 
the latter be a prior party or a _ subse- 
quent one who has been accommodated. 

3. Subsection (3) rewords the final 
clause of the first sentence of the orig- 
inal Section 70. Where the instrument is 
payable at any one of two or more speci- 
fied places, the maker or acceptor must 
be able and ready to pay at each of 


them. The language in original Section 70 
was taken to mean that makers and ac- 
ceptors of notes and drafts payable at a 
bank were not discharged by failure of a 
holder to make due presentment of such 
paper at the designated bank. This Article 
reverses that rule. See Section 3—501 on 
necessity of presentment, 3—504 on how 
presentment is made, and 3—502 on effect 
of delay in presentment. 

Cross references: 

Section 3—601. 

Point 3: Sections 3—501, 
3—-504. 

Definitional cross references: 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“On demand”. Section 3—108. 

“Party”. Section 1—201. 

“Right”. Section 1—201. 


3—502 and 


NORTH CAROLINA COMMENT 


Subsection (1) is new. It discharges one 
who makes full tender to the extent of all 
subsequent liability for interest, costs and 
attorney’s fees. 

The provision regarding attorney’s fees 
may be somewhat troublesome in North 
Carolina. Despite the probable North 
Carolina general rule that attorney’s fees 
are not to be allowed as a part of costs, 
this section should be construed as writ- 
ten to save harmless any party who makes 


a tender of full payment. See also North 
Carolina Comment to GS 25-3-106 (e). 

Official Comments 2 and 38 adequately 
explain subsections (2) and (3). 

See Dry v. Reynolds, 205 N.C. 571, 172 
S.E. 351 (1934), which held a deposit in 
a bank sufficient to pay a note payable at 
a bank may be sufficient tender (but such 
tender would discharge only parties secon- 
darily liable on note, and it would not dis- 
charge the maker and surety on note). 


§ 25-3-605. Cancellation and renunciation.—(1) The holder of an in- 
strument may even without consideration discharge any party 

(a) in any manner apparent on the face of the instrument or the indorsement, as 
by intentionally cancelling the instrument or the party’s signature by destruction or 
mutilation, or by striking out the party’s signature ; or 

(b) by renouncing his rights by a writing signed and delivered or by surrender 
of the instrument to the party to be discharged. 

(2) Neither cancellation nor renunciation without surrender of the instrument 


affects the title thereto. 


(1899, c. 733, ss. 48, 119, 120, 122, 123; Rev., ss. 2197, 
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2209 227/00 22) 22275 2 Cen es. 0029, 3101) 3102,7°3104> 31057 1965, c. 700, 


§ 1.) 

Cross Reference.—See note to § 25-3- 
208. 

Release Must Be Written.—The right of 
an obligor to defend an action against 
himself on a negotiable note, under the 
provisions of the NIL, could be done by 
virtue thereof only as therein expressed 
when the release was in writing, and 
could not be shown when resting only by 
parol. Manly v. Beam, 190 N.C. 659, 130 
S.E. 633 (1925). 

Unless Instrument Is Surrendered.—No 
writing is necessary if the instrument is 
delivered to the person primarily liable 
thereon. Hood System Industrial Bank v. 


Dixie Oil Co., 205 N.C. 778, 172 S.E. 360 
(1934). 

Acceptance of Note of Another Party 
and Surrender of Original—In an action 
on a note the maker and sureties may rely 
on the discharge of the note by the payee’s 
acceptance of the note of another party 
in the sum due, and the payee’s delivery 
to them of the papers on which defendants 
were bound, since this is an intentional 
cancellation by the payee, which is not 
required to be in writing. Hood System 
Industrial Bank v. Dixie Oil Co., 205 N.C. 
778, 172 S.E. 360 (1934). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
fionse 48)8 119 (3) sl 20m (2) ele oemand an 23. 
Uniform Negotiable Instruments Law. 

Changes: Combined and reworded. 

Purposes of changes: 

1. The original Act does not state how 
cancellation is to be effected, except as 
to striking indorsements under the orig- 
inal Section 48. It must be done in such 
a manner as to be apparent on the face 
of the instrument, and the methods stated, 
which are supported by the decisions, are 
exclusive. 

2. Subsection (1) (b) restates the orig- 
inal Section 122. The provision as to 
“discharge of the instrument” is now cov- 
ered by discharge, Section 3—601(3); that 


as to subsequent holders in due course 
by Section 3—602 on effect of discharge 
against a holder in due course. 

3. Subsection (2) is new. It is intended 
to make it clear that the striking of an 
indorsement, or any other cancellation or 
renunciation, does not affect the title. 

Cross references: 

Point 2: Sections 3—601 and 3—602. 

Definitional cross references: 

“Holder”. Section 1—201. 

“Instrument”. Section 3—102. 

“Party”. Section 1—201. 


“Rights”. Section 1—201. 
“Signature”. Section 3—401. 
“Signed”. Section 1—201. 
“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) (a) expands GS 25-54 
(NIL 48) by stating additional methods 
by which a party may be discharged by 
acts done to or on the instrument. These 
listed methods are exclusive. 

Subsection (1) (b) states that the par- 
ties may give and receive a written and 
signed renunciation. Apparently, an oral 


renunciation may not be proved. This was 
the rule of GS 25-129. Page Trust Co. v. 
Lewis, 200 N.C. 286, 156 S.E. 504 (1931), 
held verbal renunciation is ineffectual. 

See 32 N.C.L. Rev. 210 (1954) for note 
on renunciation by holder conditioned on 
holder’s death. 


§ 25-3-606. Impairment of recourse or of collateral.—(1) The holder 


discharges any party to the instrument to the extent that without such party’s con- 
sent the holder 

(a) without express reservation of rights releases or agrees not to sue any per- 
son against whom the party has to the knowledge of the holder a right of recourse 
or agrees to suspend the right to enforce against such person the instrument or col- 
lateral or otherwise discharges such person, except that failure or delay in effecting 
any required presentment, protest or notice of dishonor with respect to any such 
person does not discharge any party as to whom presentment, protest or notice of 
dishonor is effective or unnecessary ; or 

(b) unjustifiably impairs any collateral for the instrument given by or on behalf 
of the party or any person against whom he has a right of recourse. 

(2) By express reservation of rights against a party with a right of recourse 
the holder preserves 
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(a) all his rights against such party as of the time when the instrument was 


originally due ; and 


(b) the right of the party to pay the instrument as of that time ; and 
(c) all rights of such party to recourse against others. (1899, c. 733, s. 120; 
Rev.is..2270)2 GAS memo 1 02 + 11965;¢5/00,.s-19) 


Extension of Time for Payment.—In an 
action upon a negotiable instrument, the 
defendants on its face being joint makers, 
the mere fact that the plaintiff had told 
one of the defendants, without the knowl- 
edge of the other, “that he would take up 
and carry the note until fall,’ was not an 
extension of payment for a “fixed and defi- 
nite’ period, which would operate as a re- 
lease to such other from liability. Rober- 
soneyeopain, 173 “N:Cle23;'e1es.B. 361 
(1917). 

Where the face of a note contains an 


agreement that the parties should remain 
bound notwithstanding any extension of 
time granted the maker, upon payment of 
interest by him, the indorsers remain lia- 
ble although ignorant of such extensions 
and payments of interest by the maker, 
they being bound by their agreement in 
the note and the extension being sup- 
ported by the necessary elements of cer- 
tainty, mutuality and consideration. Fi- 
delity BankivsHéssee, 207 N-Cyi7i, 175 
S.E. 826 (1934). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 120, Uniform Negotiable Instruments 
Law. 

Changes: Reworded; new provisions. 

Purposes of changes and new matter: 
To make it clear that: 

1. The words “any party to the instru- 
ment” remove an uncertainty arising un- 
der the original section. The suretyship 
defenses here provided are not limited to 
parties who are “secondarily liable,” but 
are available to any party who is in the 
position of a surety, having a right of 
recourse either on the instrument or 
dehors it, including an accommodation 
maker or acceptor known to the holder 
tOMDEMSO: 

2. Consent may be given in advance, 
and is commonly incorporated in the in- 
strument; or it may be given afterward. 
It requires no consideration, and operates 
as a waiver of the consenting party’s 
right to claim his own discharge. 

3. The words “to the knowledge of the 
holder” exclude the latent surety, as for 
example the accommodation maker where 
there is nothing on the instrument to show 
that he has signed for accommodation 
and the holder is ignorant of that fact. 
In such a case the holder is entitled to 
proceed according to what is shown by 
the face of the paper or what he other- 
wise knows, and does not discharge the 


surety when he acts in ignorance of the 
relation. 

4. This section retains the right of the 
holder to release one party, or to post- 
pone his time of payment, while expressly 
reserving rights against others. Subsec- 
tion (2), which is new, states the gen- 
erally accepted rule as to the effect of 
such an express reservation of rights 
which to be effective must be accompa- 
nied by notification to any party against 
whom rights are so reserved (subsection 
(3) ). 

5. Paragraph (b) of subsection (1) is 
new. The suretyship defense stated has 
been generally recognized as available to 
indorsers or accommodation parties. As 
to when a holder’s actions in dealing with 
collateral may be “unjustifiable”, the sec- 
tion on rights and duties with respect 
to collateral in the possession of a secured 
party (Section 9—207) should be con- 


sulted. 
Cross reference: 
Point 5: Section 9—207. 


Definitiona] cross references: 
“Agreement”. Section 1—201. 
“Holder”. Section 1—201. 
“Instrument”. Section 3—102. 
“Notice of dishonor”. Section 3—508. 
“Party .sesection » 1—201, 

“Person”. Section 1—201. 

“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) (a) provides for the dis- 
charge of a party (secondary or surety) 
when without the party’s consent the 
holder releases certain third persons. 

The “except” clause makes it clear that 
the release provisions apply to the release 
of a third party by inaction (failure or de- 


lay in presentment, etc.) as well as to an 
active release or covenant not to sue. 
Subsection (1) (b) gives a discharge in 
some cases when collateral is impaired. 
Subsection (2) lists the rights that are 
preserved by an express reservation of 
rights. 


334 


§ 25-3-701 


The following North Carolina case is af- 
firmed by this section: Wolf Mountain 
Lumber Co. v. Buchanan, 192 N.C. 771, 
136 S.E. 129 (1926). Held: Where holder 
releases maker of note, he discharges in- 
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See 29 N.C.L. Rev. 307 for note dealing 
with effect of discharge of prior party by 
statute of limitations on guarantor or 
surety on negotiable instrument. 


dorsers. 
PART“: 
ADVICE OF INTERNATIONAL SIGHT DRAFT. 


§ 25-3-701. Letter of advice of international sight draft.—(1) A 
“letter of advice’ is a drawer’s communication to the drawee that a described 
draft has been drawn. 

(2) Unless otherwise agreed when a bank receives from another bank a letter of 
advice of an international sight draft the drawee bank may immediately debit the 
drawer’s account and stop the running of interest pro tanto. Such a debit and any 
resulting credit to any account covering outstanding drafts leaves in the drawer full 
power to stop payment or otherwise dispose of the amount and creates no trust or 
interest in favor of the holder. 

(3) Unless otherwise agreed and except where a draft is drawn under a credit 
issued by the drawee, the drawee of an international sight draft owes the drawer no 
duty to pay an unadvised draft but if it does so and the draft is genuine, may ap- 
propriately debit the drawer’s account. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: To recognize and clarify, in 
law, certain established practices of inter- 
national banking. 

1. Checks drawn by one international 
bank on the account it carries (in a cur- 
rency foreign to itself) in another inter- 
national bank are still handled under 
practices which reflect older conditions, 
but which have a real, continuing reason 
in the typical, European rule that a bank 


still permitting the drawee to protect his 
delinquent drawer’s credit. 

2. Subsection (2) clears up for Amer- 
ican courts, the meaning of another inter- 
national practice: that of charging the 
drawer’s account on receipt of the letter 
of advice. This practice involves no con- 
ception of trust or the like and the rule 
of Section 3—409(1) (Draft not an as- 
signment) still applies. The debit has to 
do with the payment of interest only. 
The section recognizes the fact. 


paying a check in good faith and in ordi- 
nary course can charge its depositor’s 
account notwithstanding forgery of a nec- 
essary indorsement. To decrease the risk 
that forgery will prove successful, the 
practice is to send a letter of advice that 
a draft has been drawn and will be forth- 
coming. Subsection (3) recognizes that a 
drawer who sends no such letter forfeits 
any rights for improper dishonor, while 


NORTH CAROLINA COMMENT 


Cross reference: 

Point 2: Section 3—409(1). 
Definitional cross references: 
“Account”. Section 4—104. 
“Banks ectHione 1-201. 
“Credit”. Section 5—103. 
“Draft”. Section 3—104. 
“Genuine”. Section 1—201. 
“Holder”. Section 1—201. 


The Official Comment reasonably ex- There are no known North Carolina cases 
plains this rather esoteric instrument. on the matter. 
PART 8. 
MISCELLANEOUS. 


§ 25-3-801. Drafts in a set.—(1) Where a draft is drawn in a set of 
parts, each of which is numbered and expressed to be an order only if no other 
part has been honored, the whole of the parts constitutes one draft but a taker of 
any part may become a holder in due course of the draft. 

(2) Any person who negotiates, indorses or accepts a single part of a draft 
drawn in a set thereby becomes liable to any holder in due course of that part as if 
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it were the whole set, but as between different holders in due course to whom dif- 
ferent parts have been negotiated the holder whose title first accrues has all rights 
to the draft and its proceeds. 

(3) As against the drawee the first presented part of a draft drawn in a set is 
the part entitled to payment, or if a time draft to acceptance and payment. Accep- 
tance of any subsequently presented part renders the drawee liable thereon under 
subsection (2). With respect both to a holder and to the drawer payment of a sub- 
sequently presented part of a draft payable at sight has the same effect as payment 
of a check notwithstanding an effective stop order (§ 25-4-407). 

(4) Except as otherwise provided in this section, where any part of a draft in a 
set is discharged by payment or otherwise the whole draft is discharged. (1899, 
C.3/Souss. 4178 to 1832 2Rév.- SS. 4252001 capone oe nos OU ator0 109 bl oOsme: 
JOO ssa.) 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 178—183, Uniform Negotiable Instru- 
ments Law. 

Changes: Combined and reworded. 

Purposes of changes: 

The revised language makes no impor- 
tant change in substance, and is intended 
only as a clarification and supplementation 
of the original sections: 

1. Drafts in a set customarily contain 
such language as “Pay this first 
of exchange (second wunpaid).” with 
equivalent language in the second part. 
Today a part also commonly bears con- 
spicuous indication of its number. At 
least the first factor is necessary to notify 
the holder of his rights, and is therefore 
necessary in order to make this section 
apply. Subsection (1) so provides, thus 





stating in the statute a matter left pre- 
viously to a commercial practice long 
uniform but expensive to establish in 
court. 


2. The final sentence of subsection (3) 
is new. Payment of the part of the draft 
subsequently presented is improper and 


the drawee may not charge it to the 
account of the drawer, but someone has 
probably been unjustly enriched on the 
total transaction, at the expense of the 
drawee. So the drawee is like a bank 
which has paid a check over an effective 
stop payment order, and is subrogated as 
provided in that situation. Section 4—407. 

3. A statement in a draft drawn in a 
set of parts to the effect that the order 
is effective only if no other part has been 
honored does not render the draft non- 
negotiable as conditional. See Section 
3—112(1) (g). 

Cross references: 

Point 2: Section 4—407. 

Point 3: Section 3—112. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Check”. Section 3—104. 

“Draft”. Section 3—104. 

“Holder”. Section 1—201. 

“Holder in due course”. Section 3—302. 

“Honor”. Section 1—201. 

“Person”. Section 1—201. 

“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section simply combines and re- 
words several sections of NIL. Basically, 
the section adopts the rules of the NIL; 
however, there is one bit of new matter. 
The last sentence of subsection (3) states 
a new rule for rights and liabilities of 


parties when the drawee pays both parts 
of the draft. See Official Comment 2. 

(The whole area covered is of relatively 
minor importance because drafts in a set 
are not widely used in domestic com- 
merce.) 


§ 25-3-802. Effect of instrument on obligation for which it is given. 


—(1) Unless otherwise agreed where an instrument is taken for an underlying 
obligation 

(a) the obligation is pro tanto discharged if a bank is drawer, maker or acceptor 
of the instrument and there is no recourse on the instrument against the underlying 
obligor ; and 

(b) in any other case the obligation is suspended pro tanto until the instrument 
is due or if it is payable on demand until its presentment. If the instrument is dis- 
honored action may be maintained on either the instrument or the obligation; dis- 
charge of the underlying obligor on the instrument also discharges him on the obli- 
gation. 
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(2) The taking in good faith of a check which is not postdated does not of itself 
so extend the time on the original obligation as to discharge a surety. (1965, c. 


¥ 0048-447) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. The section is new. It is intended 
to settle conflicts as to the effect of an 
instrument as payment of the obligation 
for which it is given. 

2. Where a holder procures certifica- 
tion of a check the drawer is discharged 
under Section 3—411 on check certifica- 
tion. Thereafter the original obligation is 
regarded as paid, and the holder must 
look to the certifying bank. The circum- 
stances may indicate a similar intent in 
other transactions, and the question may 
be one of fact for the jury. Subsection 
(1) (a) states a rule discharging the ob- 
ligation pro tanto when the instrument 
taken carries the obligation of a bank as 
drawer, maker or acceptor and there is 
no recourse on the instrument against 
the underlying obligor. 

3. It is commonly said that a check or 
other negotiable instrument is ‘“condi- 
tional payment.” By this it is normally 
meant that taking the instrument is a 
surrender of the right to sue on the obli- 
gation until the instrument is due, but if 
the instrument is not paid on due pre- 
sentment the right to sue on the obli- 
gation is “revived.” Subsection (1) (b) 
states this result in terms of suspension 


of the obligation, which is intended to 
include suspension of the running of the 
statute of limitations. On dishonor of the 
instrument the holder is given his option 
to sue either on the instrument or on the 
underlying obligation. If, however, the 
original obligor has been discharged on 
the instrument (see Section 3—601) he 
is also discharged on the original obliga- 
tion. 


4. Subsection (2) is intended to remove 
any implication that a check given in 
payment of an obligation discharges a 
surety. The check is taken as a means 
of immediate payment; the thirty day 
period for presentment specified in Sec- 
tion 3—503 does not affect the surety’s 
liability. 


Cross references: 

Point 2: Sections 1—201, 3—411 and 
3—601. 

Point 4: Section 3—503. 

Definitional cross references: 

“Action”. Section 1—201. 

“Bank”. Section 1—201. 


“Check”. Section 3—104. 
“Dishonor”. Section 3—507. 
“Good faith’. Section 1—201. 
“Instrument”. Section 3—102. 
“On demand”. Section 3—108. 
“Presentment”. Section 3—504. 


NORTH CAROLINA COMMENT 


As explained in the Official Comment, 
this new section is designed to express 
several rules concerning the effect of a 
negotiable instrument on the underlying 
obligation for which it is given. This is an 
important section, and it possibly changes 
the prior North Carolina case law. 

Subsections 1 (a) and 1 (b): These two 
subsections distinguish situations where 
(a) the underlying obligor is completely 
or pro tanto discharged from any further 
liability on the underlying obligation and 
(b) where the obligation is merely sus- 
pended pro tanto. 

Subsection 1 (a): Under 1 (a) two con- 
ditions must exist before the obligor is 
discharged from the underlying obliga- 
tion: (1) A bank must be liable on the in- 
strument and (2) the obligor must not be 
liable on the instrument. A typical ex- 
ample is the cashier’s check where a bank 
is liable and the obligor is not liable. 

Where an obligee accepts a cashier’s 
check procured by the obligor, the obli- 
gor is discharged from the underlying 


1D N.C.—22 


obligation “unless otherwise agreed.” If 
the instrument is not paid by the issuing 
bank due to insolvency, then the risk of 
such loss will fall on the obligee who took 
the check, rather than on the obligor who 
procured it. 

In actual practice such situation proba- 
bly will never be presented, because of de- 
posit insurance and because of the fact 
that the courts can probably easily find 
that it was “otherwise agreed” (even in 
a case of absolute silence on the matter) 
that the obligor was to remain liable on 
the underlying contract until an actual 
payment of the cashier’s check. 

Such a finding would for practical pur- 
poses permit a continuation of prior North 
Carolina decisions that made a discharge 
of the underlying debt dependent on the 
intent of the parties: (1) Andrews-Cooper 
Lumber Co. v. Hayworth, 205 N.C. 585, 
172 S.E. 194 (1934), held, there was no 
agreement that the cashier’s check was to 
be in payment; (2) South v. Sisk, 205 N.C. 
655, 172 S.E. 193 (1934), held, that there 
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was such agreement, and therefore the 
obligor was discharged on the underlying 
obligation even though the issuing bank 
did not pay the check because of insol- 
vency. 

Subsection 1 (b): This section adopts 
the view that in cases not covered by sub- 
section 1 (a) the underlying obligation is 
merely suspended pro tanto pending a de- 
termination of whether the instrument 
given on the obligation will itself be paid 
or dishonored. North Carolina had adopted 
the “suspension” approach. Costner v. 
Fisher, 104 N.C. 392, 10 S.E. 526 (1889); 
Bank of New Hanover v. Bridgers, 98 
NiGaGiae 10... 826. 88% 2 

Actually the new “suspension” section 
is somewhat ambiguous as it is not clear 
what remedies would be available to one 
holding an instrument that was “due” but 
which had not been “dishonored.” The 
first sentence says that “the obligation is 
suspended until the instrument is due, or 
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if it is payable on demand until its pre- 
sentment.” The second sentence says that 
“If the instrument is dishonored, action 
may be maintained on either the instru- 
ment or the obligation.” Thus, it is not 
entirely clear what rights a holder of a 
“due” though not “dishonored” instru- 
ment will have on the underlying con- 
tract. However, Official Comment 38 
strongly implies (1) that the first sen- 
tence on “suspended” applies primarily 
to a suspension of the statute of limita- 
tions, and that (2) action on the underly- 
ing obligation is suspended until the in- 
strument is “dishonored.” Thus, in both 
theory and practice, the statute of limita- 
tions under the first sentence may begin to 
run again (“due” test) before the time 
that the holder may institute an action on 
the instrument or on the underlying con- 
tract (“dishonor” test). However, no modi- 
fication is suggested on this item. 


§ 25-3-803. Notice to third party.—Where a defendant is sued for 
breach of an obligation for which a third person is answerable over under this ar- 
ticle he may give the third person written notice of the litigation, and the person 
notified may then give similar notice to any other person who is answerable over 
to him under this article. If the notice states that the person notified may come in 
and defend and that if the person notified does not do so he will in any action 
against him by the person giving the notice be bound by any determination of 
fact common to the two litigations, then unless after seasonable receipt of the no- 
tice the person notified does come in and defend he is so bound. (1965, c. 700, 


sie) 


OFFICIAL COMMENT 


Prior uniform statutory provisions: None. 

Purposes: 

The section is new. It is intended to 
supplement, not to displace existing pro- 
cedures for interpleader or joinder of 
parties. 


The section conforms to the analogous 
provision in Section 2—607. It extends to 
such liabilities as those arising from 
forged indorsements even though not “on 
the instrument,” and is intended to make 
it clear that the notification is not effec- 
tive until received. In Hartford Accident 
& Indemnity Co. v. First Nat. Bank & 
Trust: Co; 281 N.Y. 162, 22° NiE.2d 324, 
123 A.L.R. 1149 (1939), the common-law 
doctrine of “vouching in” was held inap- 
plicable where the party notified had no 
direct liability to the party giving the no- 
tice. In that case the drawer of a check, 
sued by the payee whose indorsement 
had been forged, gave notice to a collect- 


ing bank. In a second action the drawee 
was held liable to the drawer; but in an 
action by the drawee for judgment over 
against the collecting bank the determi- 
nations of fact in the first action were 
held not conclusive. This section does 
not disturb this result; the section is lim- 
ited to cases where the person notified is 
“answerable over” to the person giving 
the notice. 

Cross reference: 

Section 2—607. 


Definitional cross references: 
“Action”. Section 1—201. 
“Defendant”. Section 1—201. 
“Instrument”. Section 3—102. 
“Notifies”. Section 1—201. 
“Person”. Section 1—201. 
“Right”. Section 1—201. 
“Seasonably”. Section 1—204. 
“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section is a procedural one de- 
signed to permit parties defendant to give 


notice of a pending action to any party 
who is answerable to the party defendant. 
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It does not actually permit a full scale 
“vyouching in” of parties defendant. How- 
ever, the limited “vouching in” does per- 
mit an application of “res judicata” on 
matters common to the pending action 
and a later action in a subsequent action 
by the first defendant against the person 
notified. 
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This procedure is intended to supple- 
ment and not replace existing procedures. 
See GS 1-73 (new parties by order of 
court), which permits a defendant to re- 
quest a joinder of other parties. 


§ 25-3-804. Lost, destroyed or stolen instruments.—The owner of an 
instrument which is lost, whether by destruction, theft or otherwise, may maintain 
an action in his own name and recover from any party liable thereon upon due 
proof of his ownership, the facts which prevent his production of the instrument 
and its terms. The court may require security indemnifying the defendant against 


loss by reason of further claims on the instrument. 


Cross Reference. — See note to § 25-3- 
505. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

This section is new. It is intended to 
provide a method of recovery on instru- 
ments which are lost, destroyed or stolen. 
The plaintiff who claims to be the owner 
of such an instrument is not a holder as 
that term is defined in this Act, since he 
is not in possession of the paper, and he 
does not have the holder’s prima facie 
right to recover under the section on the 
burden of establishing signatures. He 
must prove his case. He must establish 
the terms of the instrument and his own- 
ership, and must account for its absence. 

If the claimant testifies falsely, or if 
the instrument subsequently turns up in 
the hands of a holder in due course, the 
obligor may be subjected to double lia- 


bility. The court is therefore authorized 
to require security indemnifying the ob- 
ligor against loss by reason of such possi- 
bilities. There may be cases in which so 
much time has elapsed, ur there is so 
little possible doubt as to the destruc- 
tion of the instrument and its ownership 
that there is no good reason to require 
the security. The requirement is therefore 
not an absolute one, and the matter is 
left to the discretion of the court. 


Cross references: 
Sections 1—201 and 3—=307. 


Definitional cross references: 
“Action”. Section 1—201. 
“Defendant”. Section 1—201. 
“Instrument”. Section 3—102. 
“Party”. Section 1—201. 
“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section apparently makes no change 
in North Carolina law. While North Caro- 
lina had no statute dealing specifically 
with suit on a lost, destroyed, or stolen 
instrument, prior case law recognized that 
suit may be brought on such instruments 
and that the obligor is entitled to indem- 
nity protection. See old cases collected in 
North Carolina Digest, Lost Instruments, 
Key Numbers 13-18, 24. 


One of the most recent North Carolina 
cases on lost instruments is Wooten v. 
Bell, 196 N.C. 654, 146 S.E. 705 (1929), 
which held (1) that action may be brought 
on a lost note; (2) that defendant is at 
times entitled to indemnity; and (3) that 
recovery cannot be had on a note on 
which taxes are due. 


This new section is similar to GS 98-19 
(replacement of stolen, lost or destroyed 
State or municipal bonds; indemnity 
bond), which provides that the issuer of 


governmental bonds is entitled to an in- 
demnity in double the amount of any bonds 
to be issued to replace lost, stolen, or 
destroyed bonds. 

The requirement of double indemnity is 
compulsory under GS 98-19; whereas GS 
25-3-804 permits the judge to determine 
whether and in what amount any indem- 
nity should be. Permitting the judge to 
have discretion on the matter of indem- 
nity seems preferable, because in many 
cases the obligor will not need any in- 
demnity to be fully protected. New York, 
however, has amended the UCC to make 
a double indemnity compulsory as is done 
in GS 98-19 for governmental bonds. Such 
amendment appears to be unwarranted. 
Prior North Carolina cases have made in- 
demnity discretionary except where spe- 
cial statute made it mandatory as in GS 
98-19. 

Other North Carolina statutes relating 
to lost instruments are: 
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55-91—Lost or destroyed certificate of 
stock (now repealed). 

25-167 (NIL, 160)—Protest where bill is 
lost (now repealed). 

53-58—Photostatic copies of lost items; 
presentation of original by innocent 
holder. 

Apparently neither the UCC nor any 
other existing North Carolina statute or 
case law govern the rights of an owner 
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or holder to demand a new negotiable in- 
strument in place of a lost, destroyed or 
stolen one. 

Cross reference: GS 25-3-301 permits 
any holder, whether or not he also be an 
owner, to sue in his own name, but GS 
25-3-804 permits only an owner to en- 
force a lost, destroyed, or stolen instru- 
ment. 


§ 25-3-805. Instruments not payable to order or to bearer.—This ar- 
ticle applies to any instrument whose terms do not preclude transfer and which is 
otherwise negotiable within this article but which is not payable to order or to 
bearer, except that there can be no holder in due course of such an instrument. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 
Purposes: 


This section covers the “non-negotiable 
instrument.” As it has been used by most 
courts, this term has been a technical one 
of art. It does not refer to a writing, 
such as a uote containing an express con- 
dition, which is not negotiable and is en- 
tirely outside of the scope of this Article 
and to be treated as a simple contract. 
It refers to a particular type of instru- 
ment which meets all requirements as to 
form of a negotiable instrument except 
that it is not payable to order or to 
bearer. The typical example is the check 
teading merely “Pay John Doe.” 

Such a check is not a negotiable in- 
strument under this Article. At the same 
time it is still a check, a mercantile spe- 
cialty which differs in many _ respects 
from a simple contract. Commercial and 
banking practice treats it as a check. and 
a long line of decisions before and after 
the original Act have made it clear that 
it is subject to the law merchant as dis- 
tinguished from ordinary contract law. Al- 
though the Negotiable Instruments Law 
has been held by its terms not to apply 
to such “non-negotiable instruments’ it 
has been recognized as a codification and 
restatement of the law merchant. and 
has in fact been applied to them by anal- 
Ogy. 

Thus the holder of the check reading 
“Pay A” establishes his case by produc- 
tion of the instrument and proof of signa- 
tures; and the burden of proving want 


of consideration or any other defense is 
upon the obligor. Such a check passes by 
indorsement and delivery without words 
of assignment, and the indorser under- 
takes greater liabilities than those of an 
assignor. This section resolves a conflict 
in the decisions as to the extent of that 
undertaking by providing in effect that 
the indorser of such an instrument is not 
distinguished from any indorser of a 
negotiable instrument. The indorser is en- 
titled to presentment, notice of dishonor 
and protest, and the procedure and liabil- 
ities in bank collection are the same. 
The rules as to alteration, the filling of 
blanks, accommodation parties. the liabil- 
ity of signing agents, discharge, and the 
like are those applied to negotiable instru- 
ments. 


In short, the “non-negotiable instru- 
ment” is treated as a negotiable instru- 
ment, -so far as its form permits. Since 
it lacks words of negotiability there can 
be no holder in due course of such an 
instrument, and any provision of any sec- 
tion of this Article peculiar to a holder 
in due course cannot apply to it. With 
this exception, such instruments are cov- 
ered by all sections of this Article. 

Cross reference: 

Section 3—104. 

Definitiona] cross references: 

“Bearer”. Section 1—201. 

“Holder in due course”. Section 3—302. 

“Tnstrument”. Section 3—102. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


As stated in the Official Comment this 
new section is designed to permit money 
instruments that merely lack the words 
“order” or “bearer” to be treated as nego- 
tiable instruments subject to the provi- 


sions of article 3; except that there can be 
no holder in due course of such instru- 
ments. Some “checks” omitting the word 
“order” are used in North Carolina today. 
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ARTICLE 4. 


Bank Deposits and Collections. 


Lgl Sot BB 
GENERAL PROVISIONS AND DEFINITIONS. 
§ 25-4-101. Short title.—This article shall be known and may be cited as 


Uniform Commercial Code—Bank Deposits and Collections. 


(1.905067 700\6s. 12) 


OFFICIAL COMMENT 


The tremendous number of checks han- 
dled by banks and the country-wide na- 
ture of the bank collection process re- 
quire uniformity in the law of bank col- 
lections. Individual Federal Reserve banks 
process as many as 1,000,000 items a day; 
large metropolitan banks average 300,000 
a day; banks with less than $5,000,000 
on deposit handle from 1,000 to 2,000 
daily. There is needed a uniform state- 
ment of the principal rules of the bank 
collection process with ample provision 
for flexibility to meet the needs of the 
large volume handled and the changing 
needs and conditions that are bound to 
come with the years. 

The American Bankers’ Association 
Bank Collection Code, enacted in eigh- 
teen states, has stated many of the bank 
collection rules that have developed and 
more recently Deferred Posting statutes 


have developed and varied further rules. 
With items flowing in great volume not 
only in and around metropolitan and 
smaller centers but also continuously 
across state lines and back and _ forth 
across the entire country, a proper situa- 
tion exists for uniform rules that will 
state in modern concepts at least some of 
the rights of the parties and in addition 
aid this flow and not interfere with its 
progress. 

This Article adopts many of the rules 
of the American Bankers Association Code 
that are still in current operation, the 
principles and rules of the Deferred Post- 
ing and other statutes, codifies some rules 
established by court decisions and in ad- 
dition states certain patterns and proce- 
dures that exist even though not hereto- 
fore covered by statute. 


§ 25-4-102. Applicability.—(1) To the extent that items within this ar- 
ticle are also within the scope of articles 3 and 8, they are subject to the provisions 
of those articles. In the event of conflict the provisions of this article govern those 
of article 3 but the provisions of article 8 govern those of this article. 


(2) The liability of a bank for action or non-action with respect to any item han- 
dled by it for purposes of presentment, payment or collection is governed by the 
law of the place where the bank is located. In the case of action or non-action by or 
at a branch or separate office of a bank, its liability is governed by the law of the 


place where the branch or separate office is located. 


(1900.5 C700, Seal a) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. The rules governing negotiable in- 
struments, their transfer, and the con- 
tracts of the parties thereto apply to the 
items collected through banking channels 
wherever no specific provision is found 
in this Article. In the case of conflict, 
this Article governs. See Section 3— 
103(2). 

Bonds and like instruments constituting 
investment securities under Article 8 may 
also be handled by banks for collection 
purposes. Various sections of Article 8 
prescribe rules of transfer some of which 
(see Sections 8—304 and 8—306) may 
conflict with provisions of this Article 


(Sections 4—205 and 4—207). In the case 
of conflict, Article 8 governs. 

Section 4—208 deals specifically with 
overlapping problems and possible con- 
flicts between this Article and Article 9. 
However, similar reconciling provisions are 
not necessary in the case of Articles 5 
and 7. Sections 4—301 and 4—302 are 
consistent with Section 5—112. In the 
case of Article 7 documents of title fre- 
quently accompany items but they are 
not themselves items. See Section 4— 
104(g). 

2. Subsection (2) is designed to state a 
workable rule for the solution of other- 
wise vexatious problems of the conflicts 
of laws: 
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a. The routine and mechanical nature 
of bank collections makes it imperative 
that one law govern the activities of one 
office of a bank. The requirement found 
in some cases that to hold an indorser 
notice must be given in accordance with 
the law of the place of indorsement, since 
that method of notice became an implied 
term of the indorser’s contract, is more 
theoretical than practical. 

b. Adoption of what is in essence a 
tort theory of the conflict of laws is con- 
sistent with the general theory of this 
Article that the basic duty of a collect- 
ing bank is one of good faith and the 
exercise of ordinary care. Justification 
lies in the fact that, in using an ambula- 
tory instrument, the drawer, payee, and 
indorsers must know that action will be 
taken with respect to it in other jurisdic- 
tions. This is especially pertinent with 
respect to the law of the place of pay- 
ment. 

c. The phrase “action or non-action 
with respect to any item handled by it 
for purposes of presentment, payment or 
collection” is intended to make the con- 
flicts rule of subsection (2) apply from 
the inception of the collection process of 
an item through all phases of deposit, 
forwarding, presentment, payment and 
remittance or credit of proceeds. Specifi- 
cally the subsection applies to the initial 
act of a depositary bank in receiving an 
item and to the incidents of such receipt. 
The conflicts rule of Weissman v. Ban- 
que de Bruxelles, 254 N.Y. 488, 173 N.E. 
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835 (1930), is rejected. The subsection 
applies to questions of possible vicarious 
liability of a bank for action or non- 
action of sub-agents (see Section 4— 
202(3) ) and tests these questions by the 
law of the state of the location of the 
bank which uses the sub-agent. The con- 
flicts rule of St. Nicholas Bank of New 
York v. State Nat. Bank, 128 N.Y. 26, 
27 N.E. 849, 13 L.R.A. 241 (1891), is 
rejected. The subsection applies to action 
Or non-action of a payor bank in connec- 
tion with handling an item (see Sections 
4—213(1), 4301, 4-302, 4—303) as well 
as action or non-action of a collecting 
bank (Sections 4—201 through 4—214); 
to action or non-action of a bank which 
suspends payment or is affected by an- 
other bank suspending payment (Section 
4—214); to action or non-action of a bank 
with respect to an item under the rules 
of Part 4 of Article 4. 


d. Where subsection (2) makes this 
Article applicable, Section 4—103(1) leaves 
open the possibility of an agreement with 
respect to applicable law. Such freedom 
of agreement follows the general policy 
of Section 1—105. 


Cross references: 

Sections 1—105; 3—103(2) and Article 
3; all sections of Article 4; 5—112; Article 
7; 8—304 and 8—306; Article 9. 

Definitional cross references: 

~Banksaroechonm—201- 

“Branch”. Section 1—201. 

“Item”. Section 4—104. 


NORTH CAROLINA COMMENT 


Subsection (1): This recognizes that 
some items may be controlled in part by 
articles 3, 4, and 8. In the event of any 
conflict article 4 governs article 3; but 
article 8 governs article 4. 

Because negotiable instruments consti- 
tute the bulk of bank collections, there 
will be much overlap between articles 3 
and 4. However, this article is not limited 


to the collection of “negotiable instru- 
ments.” 
Subsection (2): This states a conflict 


of laws rule that the liability of a bank will 
be determined by the law of its situs. Thus, 
a bank need operate under only one law. 


See GS 25-4-103 for variation by agree- 
ment. 

See GS 25-4-104 which states: “ ‘Item’ 
means any instrument for the payment of 
money even though it is not negotiable 
but does not include money.” 

Because article 4 is not limited to nego- 
tiable instruments, it greatly expands the 
area of banking transactions that will be 
covered by more easily ascertainable rules. 
In the past nearly all statutes in North 
Carolina governing the collection process 
have applied only to negotiable instru- 
ments. 


§ 25-4-103. Variation by agreement; measure of damages; certain 
action constituting ordinary care.—(1) The effect of the provisions of this 
article may be varied by agreement except that no agreement can disclaim a bank’s 
responsibility for its own lack of good faith or failure to exercise ordinary care or 
can limit the measure of damages for such lack or failure; but the parties may by 
agreement determine the standards by which such responsibility is to be measured 
if such standards are not manifestly unreasonable. 
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(2) Federal reserve regulations and operating letters, clearing house rules, and 
the like, have the effect of agreements under subsection (1), whether or not specif- 
ically assented to by all parties interested in items handled. 

(3) Action or non-action approved by this article or pursuant to federal reserve 
regulations or operating letters constitutes the exercise of ordinary care and, in the 
absence of special instructions, action or non-action consistent with clearing house 
rules and the like or with a general banking usage not disapproved by this article, 
prima facie constitutes the exercise of ordinary care. 

(4) The specification or approval of certain procedures by this article does not 
constitute disapproval of other procedures which may be reasonable under the cir- 


cumstances. 


(5) The measure of damages for failure to exercise ordinary care in handling an 
item is the amount of the item reduced by an amount which could not have been 
realized by the use of ordinary care, and where there is bad faith it includes other 


damages, if any, suffered by the party as a proximate consequence. 


(1965, c. 700, 


OFFICIAL COMMENT 


= ahs) 
Prior uniform _ statutory provision: 
None; but see Sections 5 and 6 of the 


American Bankers Association Bank Col- 
lection Code. 


Purposes: 


1. Section 1—102 states the general prin- 
ciples and rules for variation of the effect 
of this Act by agreement and the limi- 
tations to this power. Section 4—103 
states the specific rules for variation of 
Article 4 by agreement and also certain 
standards of ordinary care. In view of 
the technical complexity of the field of 
bank collections, the enormous number of 
items handled by banks, the certainty that 
there will be variations from the normal 
in each day’s work in each bank, the cer- 
tainty of changing conditions and the pos- 
sibility of developing improved methods 
of collection to speed the process, it 
would be unwise to freeze present meth- 
ods of operation by mandatory statutory 
rules. This section. therefore, permits with- 
in wide limits variation of provisions of 
the Article by agreement. 


2. Subsection (1) confers blanket power 
to vary all provisions of the Article by 
agreements of the ordinary kind. The 
agreements may not disclaim a _ bank’s 
responsibility for its own lack of good 
faith or failure to exercise ordinary care 
and may not limit the measure of dam- 
ages for such lack or failure, but this sub- 
section like Section 1—102(3) approves 
the practice of parties determining by 
agreement the standards by which such 
responsibility is to be measured. In the 
absence of a showing that the standards 
manifestly are unreasonable, the agree- 
ment controls. Owners of items and other 
interested parties are not affected by 
agreements under this subsection unless 
they are parties to the agreement or are 


bound by adoption, ratification, estoppel 
or the like. 

As here used “agreement” has the 
meaning given to it by Section 1—201(3). 
The agreement may be direct, as between 
the owner and the depositary bank; or 
indirect, as where the owner authorizes a 
particular type of procedure and any bank 
in the collection chain acts pursuant to 
such authorization. It may be with re- 
spect to a single item; or to all items 
handled for a particular customer, e. g., 
a general agreement between the deposi- 
tary bank and the customer at the time 
a deposit account is opened. Legends on 
deposit tickets, collection letters and ac- 
knowledgments of items, coupled with ac- 
tion by the affected party constituting ac- 
ceptance, adoption, ratification, estoppel or 
the like, are agreements if they meet the 
tests of the definition of “agreement”. 
See Section 1—201(3). First Nat. Bank 
of Denver v. Federal Reserve Bank, 6 
F.2d 339 (8th Cir. 1925) (deposit slip); 
Jefferson County Bldg. Ass’n yv. Southern 
Bank & Trust Co., 225 Ala. 25, 142 So. 
66 (1932) (signature card and deposit 
slip); Semingson v. Stock Yards Nat. 
Bank, 162 Minn. 424, 203 N.W. 412 
(1925) (passbook); Farmers State Bank 
v. Union Nat. Bank, 42 N.D. 449, 454, 
173 N.W. 789, 790 (1919) (acknowledg- 
ment of receipt of item). 

3. Subsection (1) (subject to its limi- 
tations with respect to good faith and 
ordinary care) goes far to meet the re- 
quirements of flexibility. However, it 
does not by itself confer fully effective 
flexibility. When it is recognized that 
banks handle probably 25,000,000 items 
every business day and that the parties 
interested in each item include the owner 
of the item, the drawer (if it is a check), 
all non-bank indorsers, the payor bank 
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and from one to five or more collecting 
banks, it is obvious that it is impossible, 
practically, to obtain direct agreements 
from all of these parties on all items. En 
masse, the interested parties constitute 
virtually every adult person and business 
organization in the United States. On 
the other hand they may become bound 
to agreements on the principle that col- 
lecting banks acting as agents have author- 
ity to make binding agreements with re- 
spect to items being handled. This con- 
clusion was assumed but was not flatly 
decided in Federal Reserve Bank of Rich- 
mond v. Malloy, 264 U.S. 160, at 167, 44 
S Crm 206 at. 298," 68: Laid 617631 
Aneel 261 (1924): 

To meet this problem subsection (2) 
provides that official or quasi-official rules 
of collection, that is Federal Reserve reg- 
ulations and operating letters, clearing- 
house rules, and the like, have the effect 
of agreements under. subsection (1), 
whether or not specifically assented to by 
all parties interested in items handled. 
Consequently, such official or quasi-off- 
cial rules may, standing by themselves but 
subject to the good faith and ordinary 
care limitations, vary the effect of the pro- 
visions of Article 4. 

Federal Reserve regulations. Various 
sections of the Federal Reserve Act (12 
U.S.C.A. § 221 et seq.) authorize the 
Board of Governors of the Federal Re- 
serve System to direct the Federal Re- 
serve banks to exercise bank collection 
functions. For example, Section 16 (12 
U.S.C.A. § 248(0) ) authorizes the Board 
to require each Federal Reserve bank 
to exercise the functions of a clearing- 
house for its members and Section 13 (12 
U.S.C.A. § 342) authorizes each Federal 
Reserve bank to receive deposits from 
non-member banks solely for the pur- 
poses of exchange or of collection. Under 
this statutory authorization the Board has 
issued Regulation J (Check Clearing and 
Collection), which has been infrequently 
amended over the many years during 
which it has been in force. (Regulation 
G, issued under comparable statutory 
authority, covers the handling of “non- 
cash items”). Where regulations issued by 
the Board in pursuance of its statutory 
mandate may be said to have some force 
of law and constitute an effective means 
of maintaining flexibility, it is appropriate 
to provide that such regulations may 
vary this Article even though not specifi- 
cally assented to by all parties interested 
in items handled. 

Federal Reserve operating letters. The 
regulations of the Federal Reserve Board 
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authorize the Federal Reserve banks to 
promulgate rules covering operating de- 
tails. Regulation J, for example, provides 
that each bank may promulgate rules “not 
inconsistent with the terms of the law or 
of this regulation governing the sorting, 
listing, packaging and transmission of 
items and other details of its check clear- 
ing and collection operation. Such rules 

. shall be set forth ...in.. . letters 
of instructions to... member and non- 
member clearing banks.” The term “op- 
erating letters’ means these “letters of 
instructions”, sometimes called “operating 
circulars”, issued by the Federal Reserve 
banks under appropriate regulation of the 
Board. This Article recognizes such ‘‘op- 
erating letters” issued pursuant to the 
regulations and concerned with operating 
details as appropriate means, within their 
proper sphere, to vary the effect of the 
Article. 


Clearing House Rules. Local clearing 
houses have long issued rules governing 
the details of clearing; hours of clearing, 
media of remittance, time for return of 
mis-sent items and the like. The case law 
has recognized such rules, within their 
proper sphere, as binding on affected par- 
ties and as appropriate sources for the 
courts to look to in filling out details of 
bank collection law. Subsection (2) in 
recognizing clearing house rules as a 
means of preserving flexibility continues 
the sensible approach indicated in the 
cases. Included in the term “clearing 
houses” are county and regional] clearing 
houses as well as those within a single 
city or town. There is, of course, no in- 
tention of authorizing a local clearing 
house or a group of clearing houses to 
rewrite the basic law generally. The term 
“clearing house rules” should be under- 
stood in the light of functions the clear- 
ing houses have exercised in the past. 


And the like. This phrase is to be 
construed in the light of the foregoing. 
“Federal Reserve regulations and operating 
letters” cover rules and regulations issued 
by public or quasi-public agencies under 
statutory authority. “Clearing house rules” 
cover rules issued by a group of banks 
which have associated themselves to per- 
form through a clearing house some of 
their collection, payment and clearing 
functions. Other such agencies or asso- 
ciations may be established in the future 
whose rules and regulations could be ap- 
propriately looked on as_ constituting 
means of avoiding absolute statutory 
rigidity. The phrase “and the like” leaves 
open such possibilities of future develop- 
ment. An agreement between a number 
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of banks or even all the banks in an area 
simply because they are banks, would not 
of itself, by virtue of the phrase “and 
the like,” meet the purposes and objec- 
tives of subsection (2). 

4. Under this Article banks come under 
the general obligations of the use of good 
faith and the exercise of ordinary care. 
“Good faith” is defined in this Act (Sec- 
tion 1—201(19) ) as “honesty in fact in 
the conduct or transaction concerned.” 
The term “ordinary care” is not defined 
and is here used with its normal tort 
meaning and not in any special sense re- 
lating to bank collections. No attempt is 
made in the Article to define in toto. 
what constitutes ordinary care or lack of 
it. Section 4—202 states respects in which 
collecting banks must use ordinary care. 
Subsection (3) of 4—103 provides that 
action or non-action approved by the 
Article or pursuant to Federal Reserve 
regulations or operating letters constitutes 
the exercise of ordinary care. Where 
Federal Reserve regulations and operat- 
ing letters are issued pursuant to statu- 
tory mandate as indicated above, they 
constitute an affirmative standard of ordi- 
nary care equal with the provisions of 
Article 4 itself. 


Subsection (3) further provides that. 
absent special instructions, action or non- 
action consistent with clearing house rules 
and the like or with a general banking 
usage not disapproved by the Article, 
prima facie constitutes the exercise of 
ordinary care. Clearing house rules and 
the phrase “and the like” have the sig- 
nificance set forth above in these Com- 
ments. The term “general banking usage” 
is not defined but should be taken to 
mean a genera] usage common to banks 
in the area concerned. See Section 1— 
205(2). Where the adjective “general” is 
used the intention is to require a usage 
broader than a mere practice between 
two or three banks but it is not intended 
to require anything as broad as a coun- 
try-wide usage. A usage followed gener- 
ally throughout a state, a substantial por- 
tion of a state, a metropolitan area or 
the like would certainly be sufficient. Con- 
sistent with the principle of Section 1— 
205(3), action or mon-action consistent 
with clearing house rules or the like or 
with such banking usages prima facie 
constitutes the exercise of ordinary care. 
However, the phrase “in the absence of 
special instructions” affords owners of 
items an opportunity to prescribe other 
standards and where there may be no 
direct supervision or control of clearing 
houses or banking usages by official super- 
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visory authorities, the confirmation of or- 
dinary care by compliance with these 
standards is prima facie only, thus con- 
ferring on the courts the ultimate power 
to determine ordinary care in any case 
where it should appear desirable to do 
so. The prima facie rule does, however, 
impose on the party contesting the stand- 
ards to establish that they are unreason- 
able, arbitrary or unfair. 

5. Subsection (4), in line with the flex- 
ible approach required for the bank col- 
lection process is designed to make clear 
that a novel procedure adopted by a 
bank is not to be considered unreason- 
able merely because that procedure is not 
specifically contemplated by this Article 
or by agreement, or because it has not yet 
been generally accepted as a bank usage. 
Changing conditions constantly call for 
new procedures and someone has to use 
the new procedure first. If such a proce- 
dure when called in question is found to 
be reasonable under the circumstances, 
provided, of course, that it is not incon- 
sistent with any provision of the Article 
or other law or agreement, the bank 
which has followed the new _ procedure 
should not be found to have failed in the 
exercise of ordinary care. 

6. Subsection (5) sets forth a rule for 
determining the measure of damages which, 
under subsection (1), cannot be limited 
by agreement. In the absence of bad faith 
the maximum recovery is the amount of 
the item concerned. When it is estab- 
lished that some part or all of the item 
could not have been collected even by 
the use of ordinary care the recovery is 
reduced by the amount which would have 
been in any event uncollectible. This lim- 
itation on recovery follows the case law. 
Finally, when bad faith is established 
the rule opens to allow the recovery of 
other damages, whose “proximateness” is 
to be tested by the ordinary rules applied 
in comparable cases. Of course, it con- 
tinues to be as necessary under subsec- 
tion (5) as it has been under ordinary 
common law principles that, before the 
damage rule of the subsection becomes 
operative, liability of the bank and some 
loss to the customer or owner must be 
established. 


Cross references: 


Sections 1—102(3), 
4—202. 


Definitional cross references: 
“Bank”. Section 1—201. 
“Good faith’. Section 1—201. 
“Item”. Section 4—104. 
“Usage”. Section 1—205. 


1—203, 1—205 and 
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NORTH CAROLINA COMMENT 


A bank may not disclaim its responsi- 
bility for its own lack of good faith or 
failure to exercise ordinary care; but gen- 
erally other express or implied agreements 
will be recognized. 

Flexibility is permitted by subsection (4) 


cifically approved by article 4 may never- 
theless be reasonable. 

Subsection (5) states the usual rule on 
the measure of damages for (1) mere 
negligence and (2) for bad faith action or 
inaction. 


which recognizes that procedures not spe- 


§ 25-4-104. Definitions and index of definitions.—(1) In this article 
unless the context otherwise requires 

(a) “Account” means any account with a bank and includes a checking, time, 
interest or savings account ; 

(b) “Afternoon” means the period of a day between noon and midnight ; 

(c) “Banking day” means that part of any day on which a bank is open to the 
public for carrying on substantially all of its banking functions ; 

(d) “Clearing house” means any association of banks or other payors regularly 
clearing items ; 

(e) “Customer” means any person having an account with a bank or for whom 
a bank has agreed to collect items and includes a bank carrying an account with 
another bank ; 

(f) “Documentary draft’? means any negotiable or nonnegotiable draft with ac- 
companying documents, securities or other papers to be delivered against honor of 
the draft ; 

(g) “Item” means any instrument for the payment of money even though it is 
not negotiable but does not include money ; 

(h) “Midnight deadline” with respect to a bank is midnight on its next banking 
day following the banking day on which it receives the relevant item or notice or 
from which the time for taking action commences to run, whichever is later ; 

(1) “Properly payable” includes the availability of funds for payment at the time 
of decision to pay or dishonor ; 

(j) “Settle” means to pay in cash, by clearing house settlement, in a charge or 
credit or by remittance, or otherwise as instructed. A settlement may be either 
provisional or final ; 

(k) “Suspends payments” with respect to a bank means that it has been closed 
by order of the supervisory authorities, that a public officer has been appointed to 
take it over or that it ceases or refuses to make payments in the ordinary course 
of business. 

(2) Other definitions applying to this article and the sections in which they 
appear are: 


“Collecting bank” § 25-4-105. 
“Depositary bank” § 25-4-105. 
“Tntermediary bank” § 25-4-105. 
“Payor bank” § 25-4-105. 
“Presenting bank” § 25-4-105. 
“Remitting bank” § 25-4-105 
(3) The following definitions in other articles apply to this article: 
“Acceptance” § 25-3-410. 
“Certificate of deposit” § 25-3-104. 
“Certification” § 25-3-411. 
“Check” § 25-3-104. 
“Dratt, § 25-3-104. 
“Holder in due course” § 25-3-302. 
“Notice of dishonor” § 25-3-508. 
“Presentment” § 25-3-504. 
‘“*Protest” § 25-3-509. 
“Secondary party” § 25-3-102. 
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(4) In addition article 1 contains general definitions and principles of construc- 


tion and interpretation applicable throughout this article. 


(19093 Cx/00,'s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. Subsection (1) (c): “Banking day”. 
Under this definition that part of a busi- 
ness day when a bank is open only for 
limited functions, e. g., on Saturday even- 
ings to receive deposits and cash checks, 
but with loan, bookkeeping and other de- 
partments closed, is not part of a bank- 
ing day. 

2. Subsection (1) (d): “Clearing house”. 
Occasionally express companies, govern- 
mental agencies and other non-banks deal 
directly with a clearing house; hence the 
definition does not limit the term to an 
association of banks. 

3. Subsection (1) (e): “Customer”. It 
is to be noted that this term includes a 
bank carrying an account with another 
bank as well as the more typical non- 
bank customer or depositor. 

4. Subsection (1) (g): The word “item” 
is chosen because it is “banking language” 
and includes non-negotiable as well as 
negotiable paper calling for money and 
also similar paper governed by the Article 
on Investment Securities (Article 8) as 
well as that governed by the Article on 
Commercial Paper (Article 3). 

5. Subsection (1) (h): “Midnight dead- 
line’. The use of this phrase is an ex- 
ample of the more mechanical approach 
used in this Article. Midnight is selected 
as a termination point or time limit to 
obtain greater uniformity and definiteness 
than would be possible from other pos- 
sible termination points, such as the close 
of the banking day or business day. 


6. Subsection (1) (j): The term “set- 
tle’ is a new term in bank collection 
language that has substantial importance 
throughout Article 4. In the American 
Bankers Association Bank Collection Code, 
in deferred posting statutes. in Federal 
Reserve regulations and operating letters, 
in clearing house rules, in agreements be- 
tween banks and customers and in leg- 
ends on deposit tickets and collection 
letters, there is repeated reference to “con- 
ditional” or “provisional” credits or pay- 
ments. Tied in with this concept of cred- 
its or payments being in some way tenta- 
tive, has been a related but somewhat 
different problem as to when an item is 
“paid” or “finally paid” either to deter- 
mine the relative priority of the item as 
against attachments, stop payment orders 
and the like or in insolvency situations. 
There has been extensive litigation in the 


various states on these problems. To a 
substantial extent the confusion, the liti- 
gation and even the resulting court deci- 
sions fail to take into account that in the 
collection process some debits or credits 
are provisional or tentative and others are 
final and that very many debits or credits 
are provisional or tentative for awhile 
but later become final. Similarly, some 
cases fail to recognize that within a sin- 
gle bank, particularly a payor bank, each 
item goes through a series of processes 
and that in a payor bank most of these 
processes are preliminary to the basic act 
of payment or “final payment”. 


The term “settle” is used as a conven- 
ient term to characterize a broad variety 
of conditional, provisional, tentative and 
also final payments of items. Such a com- 
prehensive term is needed because it is 
frequently difficult or unnecessary to de- 
termine whether a particular action is 
tentative or final or when a particular 
credit shifts from the tentative class to 
the final class. Therefore, its use through- 
out the Article indicates that in that par- 
ticular context it is unnecessary or un- 
wise to determine whether the debit or 
the credit or the payment is tentative or 
final. However, when qualified by the 
adjective “provisional” its tentative nature 
is intended, and when qualified by the 
adjective “final” its permanent nature is 
intended. 

Examples of the various types of set- 
tlement contemplated by the term include 
payments in cash; the efficient but some- 
what complicated process of payment 
through the adjustment and offsetting of 
balances through clearing houses; debit or 
credit entries in accounts between banks; 
the forwarding of various types of re- 
mittance instruments, sometimes to cover 
a particular item but more frequently to 
cover an entire group of items received 
on a particular day. 

7. Subsection (1) (k): “Suspends pay- 
ments”. This term is designed to afford 
an objective test to determine when a 
bank is no longer operating as a part of 
the banking system. 

Definitional cross references: 

“Bank”. Section 1—201. 

“Documents”. Section 1—201. 

“Money”. Section 1—201. 

“Negotiable”. Section 3—104. 

“Notice”. Section 1—201. 

“Person”. Section 1—201. 

“Securities”. Section 8—102. 
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NORTH CAROLINA COMMENT 


The definitions given make no major 
changes in North Carolina law; however, 
a familiarity with the definitions is nec- 


§ 25-4-105. ‘‘Depositary bank’’; “intermediary bank’’; 


essary to a reasonable comprehension of 


theswicG: 


‘collecting 


bank’’; ‘“‘payor bank’’; ‘‘presenting bank’’; ‘“‘remitting bank.’’—In this ar- 


ticle unless the context otherwise requires: 


(a) “Depositary bank” means the first bank to which an item is transferred for 
collection even though it is also the payor bank ; 
(b) ‘Payor bank” means a bank by which an item is payable as drawn or ac- 


cepted ; 


(c) ‘Intermediary bank” means any bank to which an item is transferred in 
course of collection except the depositary or payor bank ; 
(d) “Collecting bank” means any bank handling the item for collection except 


the payor bank ; 


(e) “Presenting bank”? means any bank presenting an item except a payor bank ; 
(f{) ‘‘Remitting bank” means any payor or intermediary bank remitting for an 


(1965, c. 700, s. 1.) 


item. 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. The definitions in general exclude a 
bank to which an item is issued, as such 
bank does not take by transfer except in 
the particular case covered where the 
item is issued to a payee for collection, 
as where a corporation is_ transferring 
balances from one account to another. 
Thus, the definition of “depositary bank” 
does not include the bank to which a 
check is made payable where a check is 
given in payment of a mortgage. Such a 
bank has the status of a payee under 
Article 3 on Commercial Paper and not 
that of a collecting bank. 

2. The term payor bank includes a 
drawee bank and also a bank at which 
an item is payable if the item constitutes 
an order on the bank to pay, for it is 
then “payable by” the bank. If the “at” 
item is not an order in the particular 


state, (See Section 3—121) then the bank 
is not a payor, but will be a presenting 
or collecting bank. 

3. Items are sometimes drawn or ac- 
cepted “payable through” a particular bank. 
Under this Section and Section 3—120 
the “payable through” bank (if it in fact 
handles the item) will be a collecting 
(and often a presenting) bank; it is not 
a “payor bank.” 

4. The term intermediary bank includes 
the last bank in the collection process 
where the payor is not a bank. Usually 


.the last bank is also a presenting bank. 


Cross references: 

Article 3, especially Sections 3—120 and 
3—121. 

Definitional cross references: 

“Bank”. Section 1—201. 

“Customer”. Section 4—104. 

“Ttem”. Section 4—104. 


NORTH CAROLINA COMMENT 


The definitions in general exclude a 
bank to which an item is issued. 

The term “payor bank” includes a 
drawee bank. Whether “payor bank’’ in- 
cludes a bank “at” which an instrument 
is merely payable will depend on which 
alternative is adopted under GS 25-3-121 
(instruments payable at bank). Since Al- 
ternative B of GS 25-3-121 is adopted in 
North Carolina, a bank “at” which an in- 
strument is payable will not be a “payor 
bank” because the instrument will not be 
an “order” on it. Such bank will be a 


“presenting bank” or a “collecting bank.” 
See Official Comment 2. 

Suggested possible amendment: Further 
study and consultation with the Perma- 
nent Editorial Board may reveal that GS 
25-3-120, 25-3-121, 25-4-105 (b), 25-4-204 
(2) (a) and other sections of articles 3 
and 4 should be amended to more clearly 
describe: (1) The exact nature of an in- 
strument payable “through” or “at” a 
bank; and (2) the technical rights and 
duties of the bank in question. 


§ 25-4-106. Separate office of a bank.—A branch or separate office of a 


bank maintaining its own deposit ledgers is a separate bank for the purpose of com- 
puting the time within which and determining the place at or to which action may 
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be taken or notices or orders shall be given under this article and under article 3. 


(1965, c. 700, s. 1.) 


Editor’s Note.—The optional language 
referred to in the last paragraph of the 


Official Comment has been included in this 
section. 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see Section 1, American Bankers As- 
sociation Bank Collection Code. 

Purposes: 

1. A rule with respect to the status of 
a branch or separate office of a bank as 
a part of any statute on bank collections 
is highly desirable if not absolutely nec- 
essary. However, practices in the opera- 
tions of branches and separate offices 
vary substantially in the different states 
and it has not been possible to find any 
single rule that is logically correct, fair 
in all situations and workable under all 
different types of practices. 

2. In many states and for many pur- 
poses a branch or separate office of the 
bank needs to be treated as a separate 
bank. Many branches function as sepa- 
rate banks in the handling and payment 
of items and require time for doing so 
similar to that of a separate bank. This 
is particularly true where branch bank- 
ing is permitted throughout a state or in 
different towns and cities. Similarly, where 
there is this separate functioning a par- 
ticular branch or separate office is the 
only proper place for various types of 
action to be taken or orders or notices 
to be given. Examples include the draw- 
ing of a check on a particular branch by 
a customer whose account is carried at 
that branch; the presentment of that same 
check at that branch; the issuance of an 
order to the branch to stop payment on 
the check. 

3. Section 1 of the American Bankers 
Association Bank Collection Code _ pro- 
vides simply: “A branch or office of any 
such bank shall be deemed a bank.” Al- 
though this rule appears to be brief and 
simple, as applied to particular sections 
of the ABA Code it produces illogical 
and, in some cases, unreasonable results. 
For example, under Section 11 of the 
ABA Code it seems anomalous for one 
branch of a bank to have charged an 
item to the account of the drawer and 
another branch to have the power to 
elect to treat the item as dishonored. 
Similar logical problems would flow from 
applying the same rule to Article 4. War- 
ranties by one branch to another branch 
under Section 4—207 (each considered a 
separate bank) do not make sense. 

4. Assuming that it is not desirable to 
make each branch a separate bank for 


all purposes, this Section provides that 
a branch or separate office is a separate 
bank for certain purposes. In so doing 
the single legal entity of the bank as a 
whole is preserved, thereby carrying with 
it the liability of the institution as a 
whole on such obligations as it may be 
under. On the other hand, where the 
Article provides a number of time limits 
for different types of action by banks, if 
a branch functions as a separate bank, it 
should have the time limits available to 
a separate bank. Similarly if in its rela- 
tions to customers a branch functions as 
a separate bank, notices and orders with 
respect to accounts of customers of the 
branch should be given at the branch. 
For example, whether a branch has no- 
tice sufficient to affect its status as a 
holder in due course of an item taken by 
it should depend upon what notice that 
branch has received with respect to the 
item. Similarly the receipt of a stop pay- 
ment order at one branch should not be 
notice to another branch so as to impair 
the right of the second branch to be a 
holder in due course of the item, although 
in circumstances in which ordinary care 
requires the communication of a notice or 
order to the proper branch of a bank, 
such notice or order would be effective 
at such proper branch from the time it 
was or should have been received. See 
Section 1—201(27). 

5. Whether a branch functions as a 
separate bank may vary depending upon 
the type of activity taking place and up- 
on practices in the different states. If 
the activity is that of a payor bank pay- 
ing items, a branch will usually function 
as a separate bank if it maintains its own 
deposit ledgers. Similarly whether a branch 
functions as a separate bank in the col- 
lection of items usually depends also on 
whether it maintains its own deposit led- 
gers. Conversely, if a particular bank hav- 
ing branches does all of its bookkeeping 
at its head office, the branches of that 
bank do not usually function as separate 
banks either in the payment or collection 
of items. 

On the other hand, in its relations to 
customers a branch may function as a 
separate bank regardless of whether it 
maintains its own deposit ledgers. Checks 
may be drawn on a particular branch 
and notices and stop orders delivered to 
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that branch even though all the book- 
keeping is done at the head office or an- 
other branch. 

Where the words “maintaining its own 
deposit ledgers” are bracketed, the option 
is given to each state enacting the Code 
to include these words as a test of sepa- 
rateness. In those states where the main- 
tenance by a branch of its own deposit 
ledgers will serve as a satisfactory stan- 
dard, the bracketed words should. be re- 
tained. In those states where these words 
will cause more problems than benefits, 
they may be deleted. Insofar as this latter 


Cu. 25. UNIFORM COMMERCIAL CODE 


§ 25-4-107 


rule allows extra time to banks maintain- 
ing branches where such extra time is 
not needed, it is not ideal. However, it 
has not been found possible to find a 
rule that will meet this problem and will 
work in all cases. Further, it is highly 
unlikely that large banks maintaining 
branches will needlessly take advantage 
of extra time under this rule. 

Cross references: 

Sections 3—504, 4—102(2). 

Definitional cross references: 

“Bank”. Section 1—201. 

“Branch”. Section 1—201. 


§ 25-4-107. Time of receipt of items.—(1) For the purpose of allowing 
time to process items, prove balances and make the necessary entries on its books 
to determine its position for the day, a bank may fix an afternoon hour of 2:00 
o’clock P.M. or later as a cut-off hour for the handling of money and items and the 


making of entries on its books. 


(2) Any item or deposit of money received on any day after a cut-off hour so 
fixed or after the close of the banking day may be treated as being received at the 


opening of the next banking day. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. After an item has been received by 
a bank it goes through a series of pro- 
cesses varying with the type of item that 
it is. It moves from the teller’s window, 
branch office, or mail desk at which it is 
received through settlement and proving 
departments until it is forwarded or pre- 
sented to a clearing house or another 
bank, if it is a transit item, or until it 
reaches the bookkeeping department, if 
the bank receiving it is the payor bank. 
In addition, in order that the books of 
the bank always remain in balance while 
items are moving through it, the amount 
of each item is included in lists or proofs 
of debits or credits several times as it 
progresses through the bank. The running 
of proofs, the making of debit and credit 
entries in subsidiary and general ledg- 
ers and the striking of a general balance 
for each day requires a_ considerable 
amount of time. If these processes are to 
be completed on any particular day dur- 
ing normal working hours without the 
employment of night forces, a number of 
banks have found it necessary to estab- 
lish a “cut-off hour” to allow time to 
obtain fina] figures to be incorporated 
into the bank’s position for the day. Sub- 
section (1) approves a cut-off hour of 
this type provided it is not earlier than 


2 P. M. Subsection (2) provides that if 
such a cut-off hour is fixed, items re- 
ceived after the cut-off hour may be 
treated as being received at the opening 
of the next banking day. Where the num- 
ber of items received either through the 
mail or over the counter tends to taper 
off radically as the afternoon hours pro- 
gress, a 2 P. M. cut-off hour does not 
involve a large portion of the items re- 
ceived but at the same time permits a 
bank using such a cut-off hour to leave 
its doors open later in the afternoon with- 
out forcing into the evening the comple- 
tion of its settling and proving process. 


2. The alternative provision in Subsec- 
tion (2) that items or deposits received 
after the close of the banking day may 
be treated as received at the opening of 
the next banking day is important in 
cases where a bank closes at twelve or 
one o'clock, e. g., on a Saturday, but con- 
tinues to receive some items by mail or 
over the counter if, for example, it opens 
Saturday evening for the limited purpose 
of receiving deposits and cashing checks. 


Definitional cross references: 


“Afternoon”. Section 4—104. 
“Bank”. Section 1—201. 
“Banking day”. Section 4—104. 
“Ttem”. Section 4—104. 
“Money”. Section 1—201. 


NORTH CAROLINA COMMENT 


This permits items received after the 
earlier of (a) the 2:00 P.M. “cut-off” or 
(b) the close of the banking day to be 


treated as received at the opening of the 
next banking day. Example: Banks that 
remain open on Friday until 6:00 P.M. 
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and are closed on Saturday, may treat 
items received after 2:00 P.M. Friday as 


being received on the next Monday morn- 
ing. 


This provision is not mandatory on the 
banks. 


§ 25-4-108. Delays.—(1) Unless otherwise instructed, a collecting bank in 
a good faith effort to secure payment may, in the case of specific items and with or 
without the approval of any person involved, waive, modify or extend time limits 
imposed or permitted by this chapter for a period not in excess of an additional 
banking day without discharge of secondary parties and without liability to its trans- 
feror or any prior party. 


(2) Delay by a collecting bank or payor bank beyond time limits prescribed or 
permitted by this chapter or by instructions is excused if caused by interruption of 
communication facilities, suspension of payments by another bank, war, emergency 
conditions or other circumstances beyond the control of the bank provided it exer- 
cises such diligence as the circumstances require. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: None. 4. Subsection (2) is another escape 


Purposes: 

1. Sections 4—202(2), 4-212, 4—301 
and 4—302 prescribe various time limits 
for the handling of items. These are the 
limits of time within which a bank, in 
fulfilment of its obligation to exercise 
ordinary care, must handle items entrusted 
to it for collection or payment. Under 
Section 4—103 they may be varied by 
agreement or by Federal Reserve regu- 
lations or operating letters, clearing house 
rules, or the like. 

2. Subsection (1) of this section per- 
mits a limited extension of these time 
limits in special cases. It permits collect- 
ing banks to grant, within a rather nar- 
row field, an additional banking day and 
to do so with or without the approval of 
any interested party. Such one-day exten- 
sion can only be granted in a good faith 
effort to secure payment and only with 
respect to specific items. It cannot be 
exercised if the customer instructs other- 
wise. Thus limited the escape provision 
should afford a limited degree of flexi- 
bility in special cases but should not in- 
terfere with the overall requirement and 
objective of speedy collections. 

3. Notice that an extension granted 
under Subsection (1) is “without dis- 
charge of secondary parties”. It there- 
fore extends also the times for present- 
ment or payment, as the case may be, 
specified in Article 3. See Sections 3— 
503 and 3—506. Where this Article and 
Article 3 conflict, this Article controls. 
See Sections 3—103(2) and 4—102(1). 


clause from time limits. This clause op- 
erates not only with respect to time lim- 
its imposed by the Article itself but also 


time limits imposed by special instruc- 
tions, by agreement or by Federal Re- 
serve regulations or operating letters, 


clearing house rules or the like. The lat- 
ter time limits are “permitted” by the 
Code. This clause operates, however, only 
in the types of situation specified. Exam- 
ples of these situations include blizzards, 
floods, or hurricanes, and other “Act of 
God” events or conditions, and wrecks 
or disasters, interfering with mails; sus- 
pension of payments by another bank; 
abnormal operating conditions such as 
substantial increased volume or _ sub- 
stantial shortage of personnel during 
War or emergency situations. When de- 
lay is sought to be excused under this 
subsection the bank must “exercise such 
diligence as the circumstances require” 
and it has the burden of proof. See Sec- 
tion 4—202(2). 

Cross references: 

Sections 3—103(2), 3—503, 3—506. 4— 
102(1). 4—103, 4—104, 4—202(2), 4—212, 
4—-213, 4301, 4—302. 

Definitional cross references: 

“Bank”. Section 1—201. 

“Banking day”. Section 4—104. 

“Collecting bank”. Section 4—105. 

“Good faith’. Section 1—201. 

“Item”. Section 4—104. 

“Party”. Section 1—201. 


NORTH CAROLINA COMMENT 


The section permits two delays to be 
harmless: 

Subsection (1): This subsection gives 
an extra day for timely action in secur- 


ing payment. The extra day is permitted 
only when bank acts in good faith. Thus, 
it cannot be exercised when a customer 
instructs otherwise. 
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‘ 


Since time may be extended “without 
discharge of secondary parties,” this sec- 
tion will extend the time for presentment 
or payment under GS 25-3-503 and 25-3- 
506, because article 4 controls article 3. 

Subsection (2): This subsection permits 
even further delay to be harmless when 
certain emergencies cause the delay. 
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Though this subsection does not in- 
clude a specific “without discharge of sec- 
ondary parties provision” as in subsection 
(1), such excused delay will not cause a 
discharge of secondary parties under GS 
25-3-501 and 25-3-511. 


§ 25-4-109. Process of posting.—The “process of posting’ means the 
usual procedure followed by a payor bank in determining to pay an item and in 
recording the payment including one or more of the following or other steps as 


determined by the bank: 
(a) verification of any signature ; 


(b) 


(c) affixing a “paid” or other stamp; 


(d) 


ascertaining that sufficient funds are available; 


entering a charge or entry to a customer’s account ; 


(e) correcting or reversing an entry or erroneous action with respect to the 


item. 


(1965. cAZ00s S813) 


OFFICIAL COMMENT 


Prior uniform statutory provisions: None. 

Purposes: 

Completion of the “process of posting” 
is one of the measuring points for deter- 
mining when an item is finally paid (sub- 
section (1) (c) of Section 4—213) and 
when knowledge. notice, stop order, legal 
process and set-off come too late to af- 
fect a payor bank’s right or duty to pay 
an item (subsection (1) (d) of Section 
4—303). This Section defines what is 
meant by the “process of posting”. It is 
the “usual procedure followed by a payor 
bank in determining to pay an item and 
in recording the payment...”. It in- 
volves the two basic elements of some 
decision to pay and some recording of 
the payment with a listing of some of 
the typical steps that might be involved. 
Procedures followed by banks in deter- 
mining to pay an item and in recording 
the payment vary. Examples of some of 
these procedures will illustrate what is 
meant by completion of the “process of 
posting”. 

Example 1. A payor bank receives an 
item through the clearing on Monday 
morning. It is sorted under the name of 
the customer on Monday and under de- 
ferred posting routines (Section 4—301) 
reaches the bookkeeper for that customer 
on Tuesday morning. The bookkeeper ex- 
amines the signature, verifies there are 
sufficient funds and decides at 11 a. m. 
on Tuesday to pay the item. A _ debit 
entry for or including the amount of the 
item is entered in the customer’s account 
at 12 noon on Tuesday. The process of 
posting is completed at 12 noon on 
Tuesday. 

Example 2. A payor bank with branches 
receives an item through the clearing on 


Monday morning. One branch does all 
the bookkeeping for itself and nine other 
branches. The item is sent to that branch 
and a provisional debit is entered to the 
customer’s account for the amount of 
the item on Monday. After this entry is 


made the item is sent to the branch 
where the customer transacts business 
and at this branch a clerk verifies the 


signature on Tuesday, e. g. at 12 noon. 
If the clerk determines the signature is 
valid and makes a decision to pay, the 
process of posting is completed at 12 
noon on Tuesday because there has been 
both a charge to the customer’s account 
and a determination to pay. If, however, 
the clerk determines the signature is not 
valid or that the item should not be paid 
for some other reason, the item is then 
returned to the presenting bank through 
the clearing house and an offsetting cred- 
it entry is made in the customer’s ac- 
count by the bookkeeping branch. In 
this case there has been no determina- 
tion to pay the item, no completion of 
the process of posting and no payment of 
the item. 

Example 3. A payor bank receives in 
the mail on Monday an item drawn up- 
on it. The item is sorted and otherwise 
processed on Monday and during Mon- 
day night is provisionally recorded on 
tape by an electronic computer as charged 
to the customer’s account. On Tuesday 
a clerk examines the signature on the 
item and makes other checks to determine 
finally whether the item should be paid. 
If the clerk determines the signature is 
valid and makes a decision to pay and 
all processing of this item is complete, 
e. g., at 12 noon on Tuesday, the “proc- 
ess of posting” is completed at that time. 


Bog 


§ 25-4-201 


If, however, the clerk determines the sig- 
nature is not valid or that the item 
should not be paid for some other rea- 
son, the item is returned to the present- 
ing bank and in the regular Tuesday 
night run of the computer the debit to 
the customer’s account for the item is re- 
versed or an offsetting credit entry is 
made. In this case, as in Example 2, 
there has been no determination to pay 
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the item, no completion of the process of 
posting and no payment of the item. 


Cross references: 
Sections 4—213(1) (c), 4—303 (1) (d). 


Definitiona] cross references: 
“Account”. Section 4—104(1) (a). 
“Customer”. Section 4—104 (1) (e). 
“Item”. Section 4—104(1) (g). 
“Payor bank’. Section 4—105 (b). 


NORTH CAROLINA COMMENT 


This section simply defines “process of 
posting’ to mean a bank’s “usual proce- 
dure” of performing routine bookkeeping 
functions. 

Completion of the “process of posting” 
is one of the measuring points for deter- 
mining: (a) “Final payment of item by 
payor bank” under GS 25-4-213 (1) (c) 
and (b) when knowledge, notice, stop or- 
der, legal process and setoff come too 
late to affect a payor bank’s right or duty 
to pay an item under GS 25-4-303 (1) (d). 


Note: A “usual procedure” test for de- 
termining a fixed time will naturally be 
productive of future litigation; and yet it 
seems impossible to legislate a more con- 
crete test for certain cut-off times. Thus, 
a court must construe this section loosely 
to achieve substantive justice between the 
parties when this section and the other 
sections it affects are in issue. 


BART 2: 
CoLLECTION oF ITEMS: DEPOSITARY AND COLLECTING BANKS. 


§ 25-4-201. Presumption and duration of agency status of collecting 
banks and provisional status of credits; applicability of article; item in- 
dorsed ‘‘pay any bank.’’—(1) Unless a contrary intent clearly appears and 
prior to the time that a settlement given by a collecting bank for an item is or be- 
comes final (subsection (3) of § 25-4-211 and §§ 25-4-212 and 25-4-213) the bank 
is an agent or subagent of the owner of the item and any settlement given for the 
item is provisional. This provision applies regardless of the form of indorsement 
or lack of indorsement and even though credit given for the item is subject to im- 
mediate withdrawal as of right or is in fact withdrawn; but the continuance of 
ownership of an item by its owner and any rights of the owner to proceeds of the 
item are subject to rights of a collecting bank such as those resulting from out- 
standing advances on the item and valid rights of setoff. When an item is handled 
by banks for purposes of presentment, payment and collection, the relevant pro- 
visions of this article apply even though action of parties clearly establishes that 
a particular bank has purchased the item and is the owner of it. 

(2) After an item has been indorsed with the words “pay any bank” or the like, 
only a bank may acquire the rights of a holder 

(a) until the item has been returned to the customer initiating collection ; or 


(b) until the item has been specially indorsed by a bank to a person who is not a 
bank. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see Sections 2 and 4 of the Amer- 
ican Bankers Association Bank Collection 
Code. 

Purposes: 

1. This section states certain basic 
rules and presumptions of the bank col- 
lection process. One basic rule, appearing 
in the last sentence of subsection (1) is 
that, to the extent applicable, the provi- 


1D: N.C.—23 


sions of the Article govern without re- 
gard to whether a bank handling an item 
owns the item or is an agent for collec- 
tion. Historically, much time has been 
spent and effort expended in determining 
or attempting to determine whether a 
bank was a purchaser of an item or 
merely an agent for collection. See dis- 
cussion of this subject and cases cited 
ints ASL. Re )1043,yet6 A. L..Rey 1084; 42 
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A.L.R. 492, 68 A.L.R. 725, 99 A.L.R. 486. 
See also Section 4 of the American Bank- 
ers Association Bank Collection Code. 
The general approach of Article 4, sim- 
ilar to that of other Articles, is to pro- 
vide, within reasonable limits, rules or 
answers to major problems known to 
exist in the bank collection process with- 
out regard to questions of status and 
ownership but to keep general principles 
such as status and ownership available to 
cover residual] areas not covered by specific 
rules. In line with this approach, the 
last sentence of subsection (1) says in 
effect that Article 4 applies to practically 
every item moving through banks for the 
purpose of presentment, payment or col- 
lection. 

2. Within this general rule of broad 
coverage, the first two sentences of sub- 
section (1) state a rule of status in terms 
of a strong presumption. “Unless a con- 
trary intent clearly appears” the status 
of a collecting bank is that of an agent 
or sub-agent for the owner of the item. 
Although as indicated in Comment 1 it 
is much less important under Article 4 
to determine status than has been the 
case heretofore, such status may have im- 
portance in some residual] areas not cov- 
ered by specific rules. Further, where 
status has been considered so important 
in the past, to omit all reference to it 
might cause confusion. The presumption 
of agency “applies regardless of the form 
of indorsement or lack of indorsement 
and even though credit given for the item 
is subject to immediate withdrawal as of 
right or is in fact withdrawn”. Thus ques- 
tions heretofore litigated as to whether 
ordinary indorsements “for deposit”, “for 
collection” or in blank have the effect of 
creating an agency status or a purchase, 
no longer have significance in varying the 
prima facie rule of agency. Similarly, the 
nature of the credit given for an item 
or whether it is subject to immediate 
withdrawal as of right or is in fact with- 
drawn, does not rebut the general presump- 
tion. See A.L.R. references supra in Com- 
ment 1. 

A contrary intent can rebut the pre- 
sumption but this must be clear. An 
example of a clear contrary intent would 
be if collateral papers established or the 
item bore a legend stating that the item 
was sold absolutely to the depositary 
bank. 


3. The prima facie agency status of 
collecting banks is consistent with pre- 
vailing law and practice today. Section 
2 of the American Bankers Association 
Bank Collection Code so provides. Leg- 
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ends on deposit tickets, collection letters 
and acknowledgments of items and Fed- 
eral Reserve operating letters consistently 
so provide. The status is consistent with 
rights of chargeback (Section 4—212 and 
Section 11 of the ABA Code) and risk 
of loss in the event of insolvency (Sec- 
tion 4—214 and Section 13 of the ABA 
Code). 

4. Affirmative statement of a prima 
facie agency status for collecting banks 
requires certain limitations and qualifica- 
tions. Under current practices substan- 
tially all bank collections sooner or later 
merge into bank credits, at least if col- 
lection is effected. Usually, this takes 
place within a few days of the initiation 
of collection. An intermediary bank receives 
final collection and evidences the result 
of its collection by a “credit” on its 
books to the depositary bank. The depos- 
itary bank evidences the results of its col- 
lection by a “credit” in the account of 
its customer. As used in these instances 
the term “credit” clearly indicates a debt- 
or-creditor relationship. At some stage in 
the bank collection process the agency 
status of a collecting bank changes to 
that of debtor, a debtor of its customer. 
Usually at about the same time it also 
becomes a creditor for the amount of 
the item, a creditor of some intermediary, 
payor or other bank. Thus the collection 
is completed, all agency aspects are ter- 
minated and the identity of the item has 
become completely merged in bank ac- 
counts, that of the customer with the de- 
positary bank and that of one bank with 
another. 


Although Section 4—213(1) provides 
that an item is finally paid when the 
payor bank takes certain action with re- 
spect to the item such final payment of 
the item may or may not result in the 
simultaneous final settlement for the item 
in the case of all prior parties. If a 
series of provisional debits and credits 
for the item have been entered in ac- 
counts between banks, the final payment 
of the item by the payor bank may re- 
sult in the automatic firming up of all 
these provisional debits and credits under 
Section 4—213 (2), and the consequent 
receipt of final settlement for the item 
by each collecting bank and the customer 
of the depositary bank simultaneously 
with such action of the payor bank. How- 
ever, if the payor bank or some interme- 
diary bank accounts for the item with a 
remittance draft, the next prior bank usu- 
ally does not receive final settlement for 
the item until such remittance draft finally 
clears. See Section 4—211(3) (a). The 
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first sentence of subsection (1) provides 
that the agency status of a collecting bank 


(whether intermediary or depositary) 
continues until the settlement given by 
it for the item is or becomes final refer- 


ring to Sections 4—211(3), 4-212, and 4— 
213. In the case of the series of provi- 
sional credits covered by Section 4— 
213(2), this could be simultaneously with 
the final payment of the item by the pay- 
or bank. In cases where remittance drafts 
are used or in straight non-cash collec- 
tions, this would not be until the times 
specified in Sections 4—211(3) and 4— 
213(3): 

A number of practical results flow from 
this rule continuing the agency status of 
a collecting bank until its settlement for 
the item is or becomes final, some of 
which are specifically set forth in this 
Article. One is that risk of loss continues 
in the owner of the item rather than the 
agent bank. See Section 4—212. Offsetting 
rights favorable to the owner are that 
pending such final settlement, the owner 
has the preference rights of Section 4— 
214 and the direct rights of Section 4— 
302 against the payor bank. It also fol- 
lows from this rule that the dollar limi- 
tations of Federal Deposit Insurance are 
measured by the claim of the owner of 
the item rather than that of the collecting 
bank. 

5. In those cases where some period of 
time elapses between the final payment 
of the item by the payor bank and the 
time that the settlement of the collecting 
bank is or becomes final, e. g., where the 
payor bank or an intermediary bank ac- 
counts for the item with a remittance 
draft or in straight non-cash collections, 
the continuance of the agency status of 
the collecting bank necessarily carries with 
it the continuance of the owner’s status 
as principal. The second sentence of 
subsection (1) provides that whatever 
rights the owner has to proceeds of the 
item are subject to the rights of collect- 
ing bank for outstanding advances on the 
item and other valid rights, if any. The 
rule provides a sound rule to govern cases 
of attempted attachment of proceeds of 
a non-cash item in the hands of the pay- 
or bank as property of the absent owner. 
If a collecting bank has made an advance 
on an item which is still outstanding, its 
right to obtain reimbursement for this 
advance should be superior to the rights 
of the owner to the proceeds or to the 
rights of a creditor of the owner The 
phrase “other valid rights, if any” is 
broad enough to cover legitimate rights 
of set-off of accounts between banks with- 
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out attempting to provide that all set-offs 
may be valid. An intentional crediting of 
proceeds of an item to the account of a 
prior bank known to be insolvent, for the 
purpose of acquiring a right of set-off, 
would not produce a valid set-off. See 
8 Zollman, Banks and Banking (1936) 
Sec. 5443. 

6. This section and Article 4 as a whole 
represent an intentional abandonment of 
the approach to bank collection problems 
appearing in Section 4 of the American 
Bankers Association Bank Collection Code. 
Where the tremendous volume of items 
handled makes impossible the examination 
by all banks of all indorsements on all 
items and where in fact this examination 
is not made, except perhaps by depositary 
banks, it is unrealistic to base the rights 
and duties of all banks in the collection 
chain on variations in the form of in- 
dorsements. It is anomalous to provide 
throughout the ABA Code that the prima 
facie status of collecting banks is that of 
agent or sub-agent but in Section 4 to 
provide that subsequent holders (sub- 
agents) shall have the right to rely on 
the presumption that the bank of deposit 
(the primary agent) is the owner of the 
item. It is unrealistic, particularly in this 
background, to base rights and duties on 
status of agent or owner. This Section 
4—201 makes the pertinent provisions of 
Article 4 applicable to substantially all 
items handled by banks for presentment, 
payment or collection, recognizes the 
prima facie status of most banks as 
agents, and then seeks to state appropri- 
ate limits and some attributes to the gen- 
eral rules and presumptions so expressed. 


7. Subsection (2) protects the ownership 
rights with respect to an item indorsed 
“pay any bank or banker” or in similar 
terms of a customer initiating collection 
or of any bank acquiring a security inter- 
est under Section 4—208, in the event 
the item is subsequently acquired under 
improper circumstances by a person who 
is not a bank and transferred by that per- 
son to another person, whether or not a 
bank. Upon return to the customer initi- 
ating collection of an item so indorsed, 
the indorsement may be cancelled (Sec- 
tion 3—208) A bank holding an item so 
indorsed may transfer the item out of 
banking channels by special indorsement; 
however, under Section 4—103(5), such 
bank would be liable to the owner of the 
item for any loss resulting therefrom if 
the transfer had been made in bad faith 
or with lack of ordinary care. If briefer 
and more simple forms of bank indorse- 
ments are developed under Section 4—206 
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(e. g., the use of bank transit numbers 
in lieu of present lengthy forms of bank 
indorsements), a depositary bank having 
the transit number “X100” could make 
subsection (2) operative by indorsements 
such as “Pay any bank—X100”. 

Cross references: 

Sections 3—206, 3—208, 4103, 4—206, 
4—208, 4212, 4—213, 4214, 4—302. 


Definitional cross references: 
“Bank”. Section 1—201. 
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“Collecting bank”. Section 4—105. 

“Customer”. Section 4—104. 

“Depositary bank”. Section 4—105. 

“Holder”. Section 1—201. 

“Item”. Section 4—104. 

“Indorsements”. Sections 3—202, 3—204, 
3—205 and 3—206. 

“Person”. Section 1—201. 

“Settle”. Section 4—104. 


NORTH CAROLINA COMMENT 


The major emphasis of this section is 
in the last sentence of subsection (1), 
which states that the rules of article 4 
apply regardless of whether a bank in the 
collection chain is an agent or an owner. 

For residual areas not covered by spe- 
cific rules, questions of agency or owner- 
ship status may still be important. A par- 
tial solution to these vital agency-ownership 
questions is found in sentences one and 
two of subsection (1) which in effect state: 

(1) A bank is to be treated as an agent 
or subagent of the owner unless a con- 
trary intent clearly appears. 

(2) This agency relationship continues 
until settlements become final. 

(3) Settlements are only provisional un- 
less a contrary intent clearly appears. 

(4) The form of indorsement or lack of 


indorsement does not affect agency or 
ownership status. 

(5) Even though bank is a mere agent, 
it will have certain rights in the instru- 
ment (see GS 25-4-208 on security in- 
terest and GS 25-4-209 on bank as HDC). 

Generally, this section is consistent with 
prevailing law and practice in the United 
States today; and it helps to clarify some 
uncertain areas of North Carolina law. 
See several North Carolina cases on 
agency problem digested in North Caro- 
lina Digest, Banks and Banking, Key 
Numbers 156 and 159. 

Subsection (2) states the rule govern- 
ing the rights of parties to an instrument 
containing words “pay any bank” or the 
like. 


25-4-202. Responsibility for collection; when action seasonable.— 
(1) A collecting bank must use ordinary care in 
(a) presenting an item or sending it for presentment ; and 
(b) sending notice of dishonor or nonpayment or returning an item other than 
a documentary draft to the bank’s transferor or directly to the depositary bank 
under subsection (2) of § 25-4-212 after learning that the item has not been paid 


or accepted, as the case may be; and 


(c) settling for an item when the bank receives final settlement ; and 
(d) making or providing for any necessary protest ; and 
(e) notifying its transferor of any loss or delay in transit within a reasonable 


time after discovery thereof. 


(2) A collecting bank taking proper action before its midnight deadline follow- 
ing receipt of an item, notice or payment acts seasonably; taking proper action 
within a reasonably longer time may be seasonable but the bank has the burden of 


so establishing. 


(3) Subject to subsection (1) (a), a bank is not liable for the insolvency, neg- 
lect, misconduct, mistake or default of another bank or person or for loss or de- 


struction of an item in transit or in the possession of others. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see Sections 5 and 6, American Bank- 
ers Association Bank Collection Code. 

Purposes: 

1. Subsection (1) states the basic re- 
sponsibilities of a collecting bank. Of 
course, under Section 1—203 a collecting 
bank is subject to the standard require- 


ment of good faith. By subsection (1) it 
must also use ordinary care in the exer- 
cise of its basic collection tasks. By Sec- 
tion 4—103(1) neither requirement may be 
disclaimed. 

2. If the bank makes presentment itself, 
subsection 1(a) requires ordinary care 
with respect both to the time and manner 
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of presentment. (Sections 3—503, 3—504, 
4—201.) If it forwards the item to be pre- 
sented the subsection requires ordinary 
care with respect to routing (Section 4— 
204), and also in the selection of interme- 
diary banks or other agents. 

3. Subsection (1) describes types of 
basic action with respect to which a col- 
lecting bank must use ordinary care. Sub- 
section (2) deals with the time for taking 


action. It first prescribes the general 
standard for seasonable action, namely, 
for items received on Monday, proper 


action (such as forwarding or presenting) 
on Monday or Tuesday is seasonable. 
Although under current “production line” 
operations banks customarily move items 
along on regular schedules substantially 
briefer than two days, the subsection 
states an outside time within which a 
bank may know it has acted seasonably, 
To provide flexibility from this standard 
norm, the subsection further states that 
action within a reasonably longer time 
may be seasonable but the bank has the 
burden of proof. In the case of time 
items, action after the midnight deadline, 
but sufficiently in advance of maturity for 
proper presentation, is a clear example of 
a “reasonably longer time” that is season- 
able. The standard of requiring action not 
later than Tuesday in the case of Monday 
items is also subject to possibilities of 
variation under the general provisions of 
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Section 4—103, or under the special pro- 
visions regarding time of receipt of items 
(Section 4—107), and regarding delays 
(Section 4—108). This subsection (2) 
deals only with collecting banks. The time 
limits applicable to payor banks appear in 
Sections 4—301 and 4—302. 

4. At common law the so-called New 
York collection rule subjected the initial 
collecting bank to liability for the actions 
of subsequent banks in the collection 
chain; the so-called Massachusetts rule 
was that each bank, subject to the duty of 
selecting proper intermediaries, was liable 
only for its own negligence. Subsection 
(3) adopts the Massachusetts rule. But 
since this is stated to be subject to sub- 
section (1) (a) a collecting bank remains 
responsible for using ordinary care in 
selecting properly qualified intermediary 
banks and agents and in giving proper 
instructions to them. 

Cross references: 

Sections 1—203, 4—103, 4-107, 4—108, 
4—301 and 4—302. 


Definitional cross references: 
“Collecting bank”. Section 4—105. 
“Depositary bank”. Section 4—105. 
“Documentary draft”. Section 4—104. 
“Item”. Section 4—104. 

“Midnight deadline”. Section 4—104. 
“Presentment”. Article 3, Part 5. 
“Protest”. Section 3—509. 


NORTH CAROLINA COMMENT 


Subsection (1): This simply states a 
bank’s general duty to use ordinary care. 

Since direct return procedures are used 
in North Carolina, the phrase relating 
thereto has been included in subsection (1) 
(b). 

Subsection (2): This prescribes the gen- 
eral time for seasonable action. ‘Midnight 
deadline” is defined in GS 25-4-104 (1) 
(h). 


This subsection applies only to “collect- 
ing banks.” Time limits for “payor banks” 
appear in GS 25-4-301 and 25-4-302. 

Subsection (3): This adopts the so-called 
“Massachusetts” rule of agency under 
which a collecting agent bank is responsi- 
ble only for its own negligence and not 
that of subagents. This was the North 
Carolina rule of agency for bank collec- 
tions. 


§ 25-4-203. Effect of instructions.—Subject to the provisions of article 3 
concerning conversion of instruments (§ 25-3-419) and the provisions of both ar- 
ticle 3 and this article concerning restrictive indorsements only a collecting bank’s 
transferor can give instructions which affect the bank or constitute notice to it and 
a collecting bank is not liable to prior parties for any action taken pursuant to such 


instructions or in accordance with any agreement with its transferor. 


700, s. 1.) 


(1965, c. 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see Section 2 of the American Bank- 
ers Association Bank Collection Code. 

Purposes: 

This section adopts a “chain of com- 
mand” theory which renders it unneces- 
sary for an intermediary or collecting 


bank to determine whether its transferor 
is “authorized” to give the instructions. 
Equally the bank is not put on notice of 
any “revocation of authority” or “lack of 
authority” by notice received from any 
other person. The desirability of speed in 
the collection process and the fact that, 


357 


§ 25-4-204 


by reason of advances made, the transferor 
may have the paramount interest in the 
item requires the rule. 

The section is made subject to the pro- 
visions of Article 3 concerning conver- 
sion of instruments (Section 3—419) and 
other provisions of Article 3 and this 
Article concerning restrictive indorsements 
(Sections 3—205, 3—206, 3—419, 3—603, 
4—205). Of course instructions from or 
an agreement with its transferor does not 
relieve a collecting bank of its general 
obligation to exercise good faith and ordi- 
nary care. See Section 4—103(1) If in 
any particular case a bank has exercised 
good faith and ordinary care and is re- 
lieved of responsibility by reason of in- 
structions of or an agreement with its 
transferor, the owner of the item may 
still have a remedy from loss against the 
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transferor (another bank) if such trans- 
feror has given wrongful instructions. 

The rules of the section are applied 
only to collecting banks. Payor banks 
always have the problem of making proper 
payment of an item; whether such pay- 
ment is proper should be based upon all 
of the rules of Articles 3 and 4 and all 
of the facts of any particular case, and 
should not be dependent exclusively upon 
instructions from or an agreement with a 
person presenting the item. 

Cross references: 

Sections 3—205, 3—206, 3—419, 3—603, 
4—103(1) and 4—205. 

Definitional cross references: 

“Collecting bank”. Section 4—105. 

“Restrictive indorsement”. Section 3— 
205. 


NORTH CAROLINA COMMENT 


This section adopts a “chain of com- 
mand” theory which makes it unnecessary 
for an intermediary or collecting bank to 
determine whether its immediate trans- 
feror is authorized to give particular in- 
structions. 

Basically, the section requires such bank 
to follow only the instructions of its im- 
mediate transferor; and the bank is pro- 
tected when it does so. There are two ex- 


ceptions when a bank is not necessarily 
safe in following only the orders of its 
immediate transferor: (a) Conversion sit- 
uations under GS 25-3-419; and (b) re- 
strictive indorsement problems under ar- 
ticles 3 and 4. (See GS 25-3-205, 25-3-206, 
25-3-419, 25-3-603, 25-4-205.) 

The section does not apply to “payor 
banks” which have greater duties under 
other provisions of articles 3 and 4. 


§ 25-4-204. Methods of sending and presenting; sending direct to 


payor bank. — (1) A collecting bank must send items by reasonably prompt 
method taking into consideration any relevant instructions, the nature of the item, 
the number of such items on hand, and the cost of collection involved and the 


method generally used by it or others to present such items. 


(2) A collecting bank may send 


(a) any item direct to the payor bank ; 


(b) any item to any non-bank payor if authorized by its transferor; and 
(c) any item other than documentary drafts to any non-bank payor, if authorized 
by federal reserve regulation or operating letter, clearing house rule or the like. 


(3) Presentment may be made by a presenting bank at a place where the payor 


bank has requested that presentment be made. 


1949, c. 818; 1965, c. 700, s. 1.) 


Dealings Presumed to Contemplate Stat- 
ute. — Banks must be presumed to have 
dealt with each other with respect to a 
statute of the state in which a check was 
deposited for collection, defining the rights 
and liabilities of banks to which checks 
are forwarded for collection. Federal Land 
Bank v. Barrow, 189 N.C. 303, 127 S.E. 
3 (1925), citing Malloy v. Federal Reserve 
Bank, 281 Fed. 997 (E.D.N.C. 1922). 

Sending Check to Drawee Bank Is 
Proper.—Under the former statute, § 53- 
58, the sending of a cashier’s check by the 
forwarding bank to the drawee bank for 
collection was held “due diligence.” Fed- 
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eral Land Bank v. Barrow, 189 N.C. 303, 
127 S.E. 3 (1925). 

A collecting bank makes a good present- 
ment of a check for payment by forward- 
ing it to the drawee bank in another city 
by mail. Braswell v. Citizens Nat’l Bank, 
Tove Gs 229, 148 S.E. 236 (1929). 

Risk of Accepting Anything but Money 
Not Affected.—The former statute, § 53- 
58, was applicable only when the liability 
of a bank which had received for collec- 
tion or deposit a check drawn on a bank 
located in another city or town to the 
holder or depositor of the check was in- 
volved. The statute could not be held to 
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affect the right of the drawer of the check 
to have the payee or his agent for collec- 
tion demand money in payment of his 
check or take the risk of accepting any- 


Cu. 25. UNIFoRM COMMERCIAL CODE 


§ 25-4-205 


thing but money. Dewey Bros. v. 
Polis 1s NG. 3076142. -5.6. 22 (1928). 
See § 25-4-211. 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see Section 6, American Bankers As- 
sociation Bank Collection Code. 

Purposes: 

1. Subsection (1) prescribes the general 
standards applicable to proper sending 
or forwarding of items. Because of the 
many types of methods available and the 
desirability of preserving flexibility any 
attempt to prescribe limited or precise 
methods is avoided. 

2. Subsection (2) (a) codifies the prac- 
tice of direct mail, express, messenger or 
like presentment to payor banks. The 
practice is now country-wide and is justi- 
fied by the need for speed, the general 
responsibility of banks, Federal Deposit 
Insurance protection and other reasons. 

3. Full approval of the practice of direct 
sending is limited to cases where a bank 
is a payor. Where non-bank drawees or 
payors may be of unknown responsibility, 
substantial risks may be attached to plac- 
ing in their hands the instruments calling 
for payments from them. This is obviously 
so in the case of documentary drafts. 
However, in some cities practices have 
long existed under clearing house proce- 
dures to forward certain types of items 
to certain non-bank payors. Examples in- 
clude insurance loss drafts drawn by field 
agents on home offices. For the purpose 
of leaving the door open to legitimate 
practices of this kind, subsection (2) (c) 
affirmatively approves direct sending of 
any item other than documentary drafts 
to any non-bank payor, if authorized by 
Federal Reserve regulation or operating 
letter, clearing house rule or the like. 


On the other hand subsection (2) (b) 
approves sending any item direct to a 
non-bank payor if authorized by a collect- 
ing bank’s transferor. This permits special 
instructions or agreements out of the 
norm and is consistent with the “chain 
of command” theory of Section 4—203. 
However, if a transferor other than the 
owner of the item, e. g., a prior collect- 
ing bank, authorizes a direct sending to 
a non-bank payor, such transferor assumes 
responsibility for the propriety or impro- 
priety of such authorization. 

4. Section 3—504 states how present- 
ment is made and subsection (2) of that 
section affirmatively approves three spe- 
cific methods by which presentment may 
be made. The methods so specified are 
permissive and do not foreclose other pos- 
sible methods. However, in view of the 
substantial increase in recent years of 
presentment at centralized bookkeeping 
centers and electronic processing centers 
maintained or used by payor banks, many 
of which are at locations other than the 
banks themselves, subsection (3) specifi- 
cally approves presentment by a present- 
ing bank at any place requested by the 
payor bank. 


Cross references: 

Sections 3—504, 4—501 and 4—502. 
Definitional cross references: 
“Collecting bank”. Section 4—105. 
“Documentary draft”. Section 4—104. 
“Ttem”. Section 4—104. 

“Payor bank”. Section 4—105. 
“Presenting bank”. Section 4—105. 


NORTH CAROLINA COMMENT 


Subsection (1): This simply states a 
general rule demanding reasonably prompt 
forwarding of items, taking into account 
all relevant factors. 

Subsection (2): (a) Continues the rule 
GS 53-58 permitting direct presentment to 
a payor bank. 

Subsequent study may reveal that this 


subsection needs to be expanded to ex- 
pressly approve other direct presentments 
for instruments payable “at” or “through” 
a bank. 

(b) and (c) Permit direct presentment 
to nonbank payors only when such direct 
presentment is authorized. 


§ 25-4-205. Supplying missing indorsement; no notice from prior in- 
dorsement.—(1) A depositary bank which has taken an item for collection may 
supply any indorsement of the customer which is necessary to title unless the item 
contains the words “payee’s indorsement required” or the like. In the absence of 
such a requirement a statement placed on the item by the depositary bank to the 
effect that the item was deposited by a customer or credited to his account is effec- 


tive as the customer’s indorsement. 


aos 
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(2) An intermediary bank, or payor bank which is not a depositary bank, is 
neither given notice nor otherwise affected by a restrictive indorsement of any per- 


son except the bank’s immediate transferor. 


(TOG co acs L) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Subsection (1) is designed to speed 
up collections by eliminating any neces- 
sity to return to a non-bank depositor 
any items he may have failed to indorse. 

2. For the purpose of permitting items 
to move rapidly through banking chan- 
nels, intermediary banks and payor banks 
which are not also depositary banks are 
permitted to ignore restrictive indorse- 
ments of any person except the bank’s 
immediate transferor. However, depositary 
banks may not so ignore restrictive in- 
dorsements. If an owner of an item in- 
dorses it “for deposit” or “for collection” 
he usually does so in the belief such in- 
dorsement will guard against further 


negotiation of the item to a holder in 
due course by a finder or a thief. This be- 
lief is reasonably justified if at least one 
bank in any chain of banks collecting the 
item has a responsibility to act consist- 
ently with the indorsement. 


Cross references: 

Sections 3—205, 3—206, 3—419, 3—603, 
4—203. 

Definitional cross references: 

“Collecting bank.” Section 4—105. 

“Customer.” Section 4—104. 

“Depositary bank.” Section 4—105. 

“Intermediary bank.” Section 4—105. 

“Ttem.” Section 4—104. 

“Payor bank.” Section 4—105. 

“Restrictive indorsement.” Section 3— 
205. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection permits 
a missing indorsement to be supplied by 
a depositary bank (ie., “the first bank to 
which an item in transferred for collec- 
tion,” GS 25-4-105 (a)). 

Presumably, subsequent banks that take 
“negotiable instruments” containing either 
of the two authorized types of substitute 
indorsements will be “holders” and may 
be HDC’s under GS 25-4-208 and 25-4- 
209. Also see GS 25-4-206 on a “transfer” 
that is not a “negotiation.” 

Note that a depositary bank may only 
supply an “indorsement of the customer 
which is necessary for title.’ Thus: 

(1) On bearer paper (for which no in- 
dorsement is necessary to transfer title) 
the contract of a customer may not be 
enlarged to those of an indorser (GS 25-3- 
414) by the indorsement of the bank. How- 
ever, he still makes the warranties of GS 
25-3-417 (2) and 25-4-207, and 


(2) Also the bank is not authorized to 
supply the indorsement of any party prior 
to the customer who presents the item 
for collection. 

(3) Futhermore, it appears that this 
section does not apply to indorsement of 
one who “cashes” a check. 

Possible amendment note: There is 
some doubt whether a signature is ever 
really necessary to pass title (GS 25-3- 
201); and further study may reveal that 
subsection (1) (a) needs to be amended.) 

Subsection (2): This in effect restates 
the rule of GS 25-3-206 on the limited ef- 
fect of restrictive indorsements. The two 
sections differ as follows: 

(1) GS 25-3-206 applies only to negotia- 
ble instruments, while GS 25-4-205 applies 
to any “item.” 

(2) GS 25-3-206 (2) adds the words “or 
the person presenting for payment.” 


§ 25-4-206. Transfer between banks.—Any agreed method which identi- 
fies the transferor bank is sufficient for the item’s further transfer to another bank. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: 


This section is designed to permit the 
simplest possible form of transfer from 
one bank to another, once an item gets 
in the bank collection chain, provided 
only identity of the transferor bank is 
preserved. This is important for tracing 
purposes and if recourse is mecessary. 


However, since the responsibilities of the 
various banks appear in the Article it be- 
comes unnecessary to have liability or 
responsibility depend on more formal in- 
dorsements. Simplicity in the form of 
transfer is conducive to speed. Where the 
transfer is between banks this section 
takes the place of the more formal 
requirements of Section 3—202. 
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Cross references: Definitiona] cross references: 
Sections 3—201, 3—202. “Bank”, Section 1—201. 
“Item”. Section 4—104. 


NORTH CAROLINA COMMENT 
This permits a transfer without the tion of a negotiable instrument. Thus, a 
indorsement of the transferor. However, bank taking under this informal procedure 
it does not mean that a mere identifica- cannot be a holder unless the instrument 
tion of the transferor is the equivalent of is bearer paper. 
an indorsement so as to have a negotia- 


§ 25-4-207. Warranties of customer and collecting bank on transfer 
or presentment of items; time for claims.—(1) Each customer or collecting 
bank who obtains payment or acceptance of an item and each prior customer and 
collecting bank warrants to the payor bank or other payor who in good faith pays 
or accepts the item that 

(a) he has a good title to the item or is authorized to obtain payment or accep- 
tance on behalf of one who has a good title; and 

(b) he has no knowledge that the signature of the maker or drawer is unautho- 
rized, except that this warranty is not given by any customer or collecting bank that 
is a holder in due course and acts in good faith 

(1) toa maker with respect to the maker’s own signature ; or 

(11) to a drawer with respect to the drawer’s own signature, whether or not the 
drawer is also the drawee; or 

(iii) to an acceptor of an item if the holder in due course took the item after the 
acceptance or obtained the acceptance without knowledge that the drawer’s signa- 
ture was unauthorized ; and 

(c) the item has not been materially altered, except that this warranty is not 
given by any customer or collecting bank that is a holder in due course and acts in 
good faith 

(1) to the maker of a note; or 

(ii) to the drawer of a draft whether or not the drawer is also the drawee; or 

(iii) to the acceptor of an item with respect to an alteration made prior to the 
acceptance if the holder in due course took the item after the acceptance, even 
though the acceptance provided “payable as originally drawn” or equivalent terms ; 
or 

(iv) to the acceptor of an item with respect to an alteration made after the ac- 
ceptance. : 

(2) Each customer and collecting bank who transfers an item and receives a 
settlement or other consideration for it warrants to his transferee and to any subse- 
quent collecting bank who takes the item in good faith that 

(a) he has a good title to the item or is authorized to obtain payment or accep- 
tance on behalf of one who has a good title and the transfer is otherwise rightful ; 
and 

(b) all signatures are genuine or authorized ; and 

(c) the item has not been materially altered ; and 

(d) no defense of any party is good against him ; and 

(e) he has no knowledge of any insolvency proceeding instituted with respect to 
the maker or acceptor or the drawer of an unaccepted item. 

In addition each customer and collecting bank so transferring an item and receiv- 
ing a settlement or other consideration engages that upon dishonor and any neces- 
sary notice of dishonor and protest he will take up the item. 

(3) The warranties and the engagement to honor set forth in the two preceding 
subsections arise notwithstanding the absence of indorsement or words of guaranty 
or warranty in the transfer or presentment and a collecting bank remains liable for 
their breach despite remittance to its transferor. Damages for breach of such war- 
ranties or engagement to honor shall not exceed the consideration received by the 
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customer or collecting bank responsible plus finance charges and expenses related 


to the item, if any. 


(4) Unless a claim for breach of warranty under this section is made within a 
reasonable time after the person claiming learns of the breach, the person liable is 


discharged to the extent of any loss caused by the delay in making claim. 


CaLU0s6 21%) 


(1965, 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see American Bankers Association 
Bank Collection Code, Section 4. 


Purposes: 


1. Subject to certain exceptions peculiar 
to the bank collection process and except 
that they apply only to customers and 
collecting banks, the warranties and 
engagements to honor in this section are 
identical in substance with those provided 
in the Article on Commercial Paper 
(Article 3). See Sections 3—414, 3—417. 
For a more complete explanation of the 
purposes of these warranties and engage- 
ments see the Comments to Sections 3— 
414 and 3—417. 

2. In addition to imposing upon custom- 
ers and collecting banks the warranties 
and engagements imposed by the original 
Sections 65 and 66 of the Uniform Nego- 
tiable Instruments Law and those of 
Sections 3—414 and 3—417 of Article 3, 
with some variations, this Section 4—207 
is intended to give the effect presently 
obtained in bank collections by the words 
“prior indorsements guaranteed” in collec- 
tion transfers and presentments between 
banks. The wairanties and engagements 
arise automatically as a part of the bank 
collection process. Receipt of a settlement 
or other consideration by a customer or 
collecting bank is a requirement but any 
settlement is sufficient regardless of 
whether the settlement is concurrent with 
the transfer, as in the case of a cash 
item, or delayed, as in the case of a non- 
cash straight collection item. Further, 
the warranties and engagements run with 
the item with the result that a collecting 
bank may sue a remote prior collecting 
bank or a remote customer and thus 
avoid multiplicity of suits. This section is 
also intended to make it clear that the 
so-called equitable defense of “payment 
over” does not apply to a collecting bank 
and that no statute of frauds provision 
will defeat recovery. Subsections (2) and 
(3) indicate that these results are in- 
tended notwithstanding the absence of in- 
dorsement or words of guarantee or war- 
ranty in a transfer or presentment. Con- 
sequently, if for purposes of simplifica- 
tion or the speeding up of the bank col- 
lection process, banks desire to cut down 
the length or size of indorsements (Sec- 


36 


tion 4—206), they may do so and the 
standard warranties and engagements to 
honor still apply. 

3. With respect to the exceptions to 
the warranties in favor of a holder in 
due course specified in sub-paragraphs 
(b) and (c) of subsection (1), collecting 
banks usually have holder in due course 
status (Sections 4—208, 4—209). How- 
ever, if in any case there is a holder in 
due course but a subsequent collecting 
bank does not have holder in due course 
status (e. g., in a straight non-cash col- 
lection where no settlement of any kind 
is made until the bank itself receives 
final settlement) the bank still has the 
benefit of the exceptions (if it acts in 
good faith) under the shelter provisions 
of Section 3—201. It is to be noted that 
these shelter provisions, by virtue of suc- 
cessive transfers, benefit not only the 
immediate transferee from a holder in 
due course but also subsequent transfer- 
ees. 

4. In this section as in Section 3—417, 
the (a), (b) and (c) warranties to trans- 
ferees and collecting banks under sub- 
section (2) are in general similar to 
the (a), (b) and (c) warranties to payors 
under subsection (1); but the warranties 
to payors are less inclusive because of 
exceptions reflecting the rule of Price v. 
Neal, 3 Burr. 1354 (1762), and related 
principles. See Comment to Section 3— 
417. Thus collecting banks are given not 
only all the warranties given to payors 
by subsection (1), without those excep- 
tions, but also the (d) and (e) warran- 
ties of subsection (2). 

5. The last sentence of subsection (3) 
provides that damages for breach of war- 
ranties or the engagement to honor shall 
not exceed the consideration received by 
the customer or collecting bank respon- 
sible “plus finance charges and expenses 
related to the item, if any”. The “ex- 
penses” referred to in this phrase may be 
ordinary collecting expenses and in appro- 
priate cases could also include such ex- 
penses as attorneys’ fees. “Finance 
charges” are also referred to because in 
some cases interest or a finance charge is 
charged by the collecting bank for the 
time that the bank’s advance on the item 
is outstanding prior to receipt of proceeds 
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of collection. An example of this type 
of case would be where a bank under- 
takes a foreign collection in South 
America or Europe and makes an advance 
on the item at the time of receipt but 
may not receive proceeds of the foreign 
collection for three months or more. 


Cross references: 

Sections 3—201, 3—414, 3—417, 3— 
418, 4—206, 4—208, 4—209 and 4406. 

Definitional cross references: 

“Collecting bank”. Section 4—105. 

“Customer”. Section 4—104. 

“Draft”. Section 3—104. 
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“Genuine”. Section 1—201. 
“Good faith’. Section 1—201. 
“Holder”. Section 1—201. 


“Holder in due course”. Section 3—302. 


“Insolvency proceedings”. Section 1— 
201. 

“Item”. Section 4—104. 

“Party” Section 1—201. 


“Payor bank’. Section 4—105. 
“Person”. Section 1—201. 


“Presentment”. Section 3—504. 

“Protest”. Section 3—509. 

“Unauthorized signature”. 
201. 


Section 1— 


NORTH CAROLINA COMMENT 


Subsections (1), (2) and (3): The war- 
ranty provisions of these subsections are 
extensive; and they apply to both negotia- 
ble and nonnegotiable instruments. By 
comparison the substantially similar war- 
ranties of GS 25-3-417 apply only to ne- 
gotiable instruments. 

Note that the warranties of this section 
apply regardless of the type of indorse- 
ment or whether there was an indorse- 
ment. This differs from GS 25-3-417, 
which varies the quantity of warranties 
according to the type of indorsement. 

A detailed analysis of the elaborate 
warranty provisions of subsections (1), 
(2) and (3) is beyond the scope of this 
preliminary commentary. However, for 
those who wish to more fully explore this 
section, and related GS 25-3-417, reference 
is made to the comprehensive New Jersey 


Study 308-314, 391-393; and to Clarke, 
Bailey, and Young, Bank Deposits and 
Collections—UCC 130-143 (1963). 

In addition to providing for various 
warranties, the last sentence of subsec- 
tion (2) creates a contract for each cus- 
tomer and collecting bank that transfers 
an item and receives consideration. Each 
such party “engages that upon dishonor 
and any necessary notice of dishonor and 
protest he will take up the item.” 

The “take up” requirement of subsec- 


tion (2) should be compared with the 
limited damages provision of subsection 
(3). 


Subsection (4): This subsection grants 
a limited discharge to a warrantor who is 
damaged by unreasonable delay of a war- 
rantee in making claim for breach of war- 
ranty. 


§ 25-4-208. Security interest of collecting bank in items, accom- 


panying documents and proceeds.—(1) A bank has a security interest in an 
item and any accompanying documents or the proceeds of either 

(a) in case of an item deposited in an account to the extent to which credit 
given for the item has been withdrawn or applied ; 

(b) in case of an item for which it has given credit available for withdrawal as 
of right, to the extent of the credit given whether or not the credit is drawn upon 
and whether or not there is a right of charge-back ; or 

(c) if it makes an advance on or against the item. 

(2) When credit which has been given for several items received at one time or 
pursuant to a single agreement is withdrawn or applied in part the security interest 
remains upon all the items, any accompanying documents or the proceeds of either. 
For the purpose of this section, credits first given are first withdrawn. 

(3) Receipt by a collecting bank of a final settlement for an item is a realization 
on its security interest in the item, accompanying documents and proceeds. To the 
extent and so long as the bank does not receive final settlement for the item or give 
up possession of the item or accompanying documents for purposes other than col- 
lection, the security interest continues and is subject to the provisions of article 9 
except that 

(a) no security agreement is necessary to make the security interest enforceable 
(subsection (1) (b) of § 25-9-203) ; and 

(b) no filing is required to perfect the security interest ; and 

(c) the security interest has priority over conflicting perfected security interests 
in the item, accompanying documents or proceeds. (1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: None; 


but see American Bankers Association 
Bank Collection Code, Section 2. 
Purposes: 


1. Subsection (1) states a rational rule 
for the interest of a bank in an item. 
The customer of the depositary bank is 
normally the owner of the item and the 
several collecting banks are his agents 
(Section 4—201). A collecting agent may 
properly make advances on the security 
of paper held by him for collection, and 
when he does acquires at common law 
a possessory lien for his advances. Sub- 
section (1) applies an analogous principle 
to a bank in the collection chain which 
extends credit on items in the course of 
collection. The bank has a security in- 
terest to the extent stated in this sec- 
tion. To the extent of its security in- 
terest it is a holder for value (Sections 
3—303, 4—209) and a holder in due course 
if it satisfies the other requirments for 
that status (Section 3—302). Subsection 
(1) does not derogate from the banker’s 
general common-law lien or right of set- 
off against indebtedness owing in deposit 
accounts. See Section 1—103. Rather sub- 
section (1) specifically implements and 


extends the principle as a part of the 
bank collection process. 

2. Subsection (2) spreads the security 
interest of the bank over all items in a 
single deposit or received under a single 
agreement and a single giving of credit. 
It also adopts the “first-in, first-out” rule. 

3. Collection statistics establish that in 
excess of ninety-nine per cent of items 
handled for collection are in fact collected. 
The first sentence of subsection (3) 
reflects the fact that in such normal 
case the bank’s security interest is self- 
liquidating. The remainder of the subsec- 
tion correlates the security interest with 
the provisions of Article 9, particularly 
for use in the cases of non-collection 
where the security interest may be impor- 
tant. 

Cross references: 

Sections 3—302, 3—303, 4—201, 4209, 
9—203(1) (b) and 9—302. 

Definitional cross references: 

“Account”. Section 4—104. 

“Agreement”. Section 1—201. 

“Bank”. Section 1—201. 

“Item”. Section 4—104. 

“Security interest”. Section 1—201. 

“Settlement”. Section 4—104. 


NORTH CAROLINA COMMENT 


Subsection (1): This important section 
gives a bank a security interest in various 
items; thus enabling a bank to be pro- 
tected against other claims against items 
and proceeds; also, the security interest 
will permit a bank to be a holder for value 
and perhaps an HDC under GS 25-4-209. 

Because the HDC problem is one of the 
most important covered by GS 25-4-208 
and 25-4-209, the two sections are considered 
together here. By reading these two sections 
together, it is clear that even a collecting 
bank may possibly be an HDC; and often 
the most important facit of the HDC issue 
is whether the bank is a holder for value. 

Past North Carolina decisions have been 
rather vague in determining whether a 
collecting bank can be an HDC: 

(a) A bank taking for collection is not 
an HDC. Manufacturers Fin. Co. v. Amazon 
Cotton Mills Co., 187 N.C.. 233, 121. S.E. 
439 (1924); First Nat’l Bank v. Rocha- 
mora, 193 N.C. 1, 136 S.E. 259 (1927). 

(b) A bank may be HDC of draft even 
though custom permits a charge back 
against depositor. Elm City Lumber Co. 
v. Childerhouse, 167 N.C. 34, 83 S.E. 22 
(1914). 

(c) Bank may be HDC of check even 
when it charges back against depositor’s 
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account if amounts against which charge 
back is made are later removed when 
items representing amounts are returned 
unpaid. Standard Trust Co. v. Commercial 
Nat’l Bank, 240 Fed. 303 (4th Cir. 1917). 

(d) A bank which reserves a right to 
charge back, by express agreement or one 
implied from a course of dealing, and not 
by reason of liability on the indorsement, 
is an agent for collection and not a pur- 
chaser. Manufacturers Fin. Co. v. Amazon 
Cotton Mills Co., 187 N.C. 233, 121 S.E. 
439 (1924). 

(e) Regardless of formal statements on 
a deposit slip that deposits are accepted 
for collection only, “if the facts and cir- 
cumstances surrounding the making of the 
deposit indicate at the time it was made it 
was the actual agreement and intention of 
the parties that the depositor might with- 
draw completely the deposit, or otherwise 
completely employ it, and he does so, the 
title to the item deposited thereupon passes 
to the bank’; and it may be an HDC. 
(Emphasis added.) State Planters Bank 
v. Courtesy Motors, Inc., 250 N.C. 466, 
109 S.F.2d 189 (1959). 

(f) Where bank permits an uncollected 
draft received for deposit and collection to 
be drawn against, the bank has rights su- 
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perior to an attaching creditor of the de- 
positor. Ledwell v. Shenandoah Milling 
Co.,-215 N.C, 371, 1 S.E.2d 841_(1939). 

Despite certain inconsistencies in deci- 
sions and many unsettled areas, it seems 
fair to say that North Carolina has in the 
past usually permitted banks to be HDC’s 
when they could not make themselves 
harmless by charge back against the de- 
positor’s account. GS 25-4-208 and 25-4- 
209 will continue and expand this princi- 
ple. 

In short, the new rules are: 

(1) A bank in the collecting chain bas- 
ically occupies a technical position of an 
agent only (GS 25-4-201); but 

(2) it obtains certain security interests 
in the item under GS 25-4-208; and 
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(3) under GS 25-4-209 it becomes a 
holder for value and may be an HDC. 

See also North Carolina Comment to 
GS 25-4-209. 

Subsection (2): This subsection adopts 
the first-in, first-out (FIFO) rule for de- 
termining when credits have been drawn 
against. This rule applies to all of GS 25- 
4-208. To the same effect is Standing Stone 
Nat'l Bank v. Walser, 162 N.C. 53, 77 S.E. 
1006 (1913). 

Subsection (3): In this subsection (a) 
and (b) state that no security agreement 
or filing under article 9 is necessary to 
perfect a bank’s security interest. (3) (c) 
gives a bank a priority over other compet- 
ing security interests. 


§ 25-4-209. When bank gives value for purposes of holder in due 
course.—For purposes of determining its status as a holder in due course, the bank 
has given value to the extent that it has a security interest in an item provided that 
the bank otherwise complies with the requirements of § 25-3-302 on what consti- 


tutes a holder in due course. 
1965; cF 7/00*SEI*) 


Deposit of Draft for Collection. — If 
drafts, deposited by a customer for his 
credit, returned unpaid, are charged back 
to the customer’s account, and returned to 
him, this constitutes only an agency for 
collection. Latham v. Spragins, 162 N.C. 
404, 78 S.E. 282 (1913). 

Application of Proceeds of Draft to An- 
tecedent Debt. — If the drawer of a draft 
was in debt to the bank, and the draft was 
discounted by it and the proceeds applied 
in discharge of such balance, the bank be- 
came the owner of the draft, and a pur- 
chaser for value to the extent of the goods 
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described in the bills of lading. Latham v. 
Spragins, 162 N.C. 404, 78 S.E. 282 (1913). 

Assignment of Draft to Bank for Val- 
uable Consideration.—Where a bank for a 
valuable consideration takes an assignment 
of a bill of lading with draft attached, the 
consignee of the goods takes them subject 
to the rights of the holder of the bill of 
lading for the amount of the draft, and he 
cannot retain the price of the goods on ac- 
count of a debt due him from the consign- 
or. Willard Mfg. Co. v. Tierney, 133 N.C. 
630, 45 S.E. 1026 (1903). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Nego- 
tiable Instruments Law, Section 27. 

Purpose: 

The section completes the thought of 
the previous section and makes clear that 
a security interest in an item is “value” 
for the purpose of determining the hold- 
er’s status as a holder in due course. The 
provision is in accord with the prior law 
(N.I.L. Section 27) and with Article 
3 (Section 3—303). The section does 
not prescribe a security interest under 


Section 4—208 as a test of “value” gen- 
erally because the meaning of “value” 
under other Articles is adequately defined 
in Section 1—201. 
Cross references: 
Sections 1—201, 
4—208. 
Definitional cross references: 
“Bank”. Section 1—201. 
“Holder in due course”. Section 3—302. 
“Item”. Section 4—104. 
“Security interest”. Section 1—201. 


3—302, 3—303 and 


NORTH CAROLINA COMMENT 


As noted in the North Carolina Com- 
ment to GS 25-4-208, this awkwardly 
worded section permits a bank to be a 
holder for value to the extent that it has 
a security interest as defined in GS 25-4- 
208. 

In order to be an HDC, however, the 


bank must also meet the other tests of GS 
25-3-302 for HDC status. 

Even though a bank does not qualify 
as an HDC in its own right, it may be a 
derivative HDC under the so-called “shel- 
ter” provisions of GS 25-3-201. 
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§ 25-4-210. Presentment by notice of item not payable by, through 
or at a bank; liability of secondary parties. — (1) Unless otherwise in- 
structed, a collecting bank may present an item not payable by, through or at a bank 
by sending to the party to accept or pay a written notice that the bank holds the 
item for acceptance or payment. The notice must be sent in time to be received 
on or before the day when presentment is due and the bank must meet any re- 
quirement of the party to accept or pay under § 25-3-505 by the close of the bank’s 
next banking day after it knows of the requirement. 

(2) Where presentment is made by notice and neither honor nor request for 
compliance with a requirement under § 25-3-505 is received by the close of business 
on the day after maturity or in the case of demand items by the close of business on 
the third banking day after notice was sent, the presenting bank may treat the item 
as dishonored and charge any secondary party by sending him notice of the facts. 
(1965; ci 700 asp) 

OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. This section codifies a practice exten- 
sively followed in presentation of trade ac- 
ceptances and documentary and other 
drafts drawn on non-bank payors. It 
imposes a duty on the payor to respond 
to the notice of the item if the item is 
not to be considered dishonored. Notice of 
such a dishonor charges parties second- 
arily liable. Presentment under this sec- 
tion is good presentment under Article 3. 
See Section 3—504(5). 

2. A drawee not receiving notice is 
not, of course, liable to the drawer for 
wrongful dishonor. 

3. A bank so presenting an instrument 


must be sufficiently close to the drawee 
to be able to exhibit the instrument on 
the day it is requested to do so or the 
next business day at the latest. 


Cross references: 

Sections 3—501 through 3—508, 4—501 
and 4—502. 

Definitional cross references: 

“Acceptance”. Section 3—410. 

“Banking day”. Section 4—104. 

“Collecting bank”. Section 4—105. 

“Item”. Section 4—104. 

“Party”. Section 1—201. 

“Presentment”. Section 3—504. 

“Secondary party”. Section 3—102. 

“Send”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection permits 
a collecting bank to make a proper pre- 
sentment to the party who is to pay or 
acccept by merely sending a written notice 
that the bank holds the item for payment 
or acceptance. Thus, the bank need not ac- 
tually present the item itself. 

As implied in GS 25-4-204 (2) (b) and 
(c), it is often wrong for a bank to send 
collection items directly to a nonbank pay- 
or; and this section will allow a written 
notice presentment without the bank’s 
either personally presenting or mailing the 
items. 

However, since (1) notice must be sent 
in time to be received by the day when 
presentment is due, and (2) since the bank 
must permit the presentee to see the in- 
strument, etc., as provided by GS 25-3-505 
(rights of party to whom presentment is 
made), the presenting bank should be in a 
position to satisfy the demands of the pre- 
sentee given under GS 25-3-505 by not 


later than the close of the next day after 
the bank learns of the presentee’s demands 
(“requirements”). 

Further study may reveal that this sub- 
section needs to be revised to correlate 
more closely with GS 25-3-505. 

(Note: This is but one of several areas 
where articles 3 and 4 apply somewhat 
different rules to a particular situation. 
While it is not suggested that North Caro- 
lina amend the UCC without prior con- 
sultation with the Permanent Editorial 
Board, we may wish to take the initiative 
in proposing some minor changes for ac- 
tion by all adopting states.) 

Subsection (2): This subsection states 
the rules for treating an instrument as 
dishonored after “notice presentment.” It 
further says that a bank may charge sec- 
ondary parties by sending notice of the 
facts. It does not specifically state the 
duty of a bank to notify of the facts. This 
duty is partially covered by GS 25-4-202. 


§ 25-4-211. Media of remittance; provisional and final settlement in 
remittance cases.—(1) A collecting bank may take in settlement of an item 
(a) a check of the remitting bank or of another bank on any bank except the 


remitting bank ; or 
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(b) acashier’s check or similar primary obligation of a remitting bank which is a 
member of or clears through a member of the same clearing house or group as the 
collecting bank ; or 

(c) appropriate authority to charge an account of the remitting bank or of an- 
other bank with the collecting bank ; or 

(d) if the item is drawn upon or payable by a person other than a bank, a 
cashier’s check, certified check or other bank check or obligation. 

(2) If before its midnight deadline the collecting bank properly dishonors a 
remittance check or authorization to charge on itself or presents or forwards for 
collection a remittance instrument of or on another bank which is of a kind ap- 
proved by subsection (1) or has not been authorized by it, the collecting bank is 
not liable to prior parties in the event of the dishonor of such check, instrument or 
authorization. 

(3) A settlement for an item by means of a remittance instrument or authoriza- 
tion to charge is or becomes a final settlement as to both the person making and the 
person receiving the settlement 

(a) if the remittance instrument or authorization to charge is of a kind approved 
by subsection (1) or has not been authorized by the person receiving the settle- 
ment and in either case the person receiving the settlement acts seasonably before 
its midnight deadline in presenting, forwarding for collection or paying the instru- 
ment or authorization,—at the time the remittance instrument or authorization is 
finally paid by the payor by which it is payable ; 

(b) if the person receiving the settlement has authorized remittance by a non- 
bank check or obligation or by a chashier’s check or similar primary obligation of 
or a check upon the payor or other remitting bank which is not of a kind approved 
by subsection (1) (b),—at the time of the receipt of such remittance check or obli- 
gation ; or 

(c) if in a case not covered by subparagraphs (a) or (b) the person receiving 
the settlement fails to seasonably present, forward for collection, pay or return a 
remittance instrument or authorization to it to charge before its midnight deadline, 
—at such midnight deadline. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see Sections 9 and 10 American Bank- 
ers Association Bank Collection Code. 

Purposes: 

1. Subsection (1) states various types 
of remittance instruments and authorities 
to charge which may be received by a 
collecting bank in a settlement for an 
item, without the collecting bank being 
responsible if such form of remittance is 
not itself paid. The action of the collect- 
ing bank in receiving these provisional 
forms of remittance is approved and the 
tisk that they are not paid is placed on 
the owner of the item, and not on the 
collecting bank. Justification for these 
results lies in the fact that with the tre- 
mendous volume of items collected it is 
simply not mechanically feasible to remit 
or pay in money or other forms of tech- 
nical “legal tender”. Since it is not feas- 
ible for banks to perform their collection 
functions except with the use of these 
provisional remittances, they should not 
be penalized for acting in the only way 
they can act. 

2. The first approved form of provi- 


sional remittance having these results is 
a check of the remitting bank or of an- 
other bank on any bank except the remit- 
ting bank (subsection (1) (a) ). A check 
on the remitting bank itself is not 
approved because this would merely be 
substituting for the original item another 
item on the same payor. 

3. A cashier’s check or similar pri- 
mary obligation of the remitting bank 
which is a member of or clears through 
a member of the same clearing house or 
group as the collecting bank is approved 
by subsection (1) (b) because this is 
just as speedy and effective a means of 
settlement through a clearing house as 
any other type of instrument or a check 
on another bank. On the other hand such 
cashier’s checks or primary obligations 
are not approved for use, at the owner’s 
risk, outside a single clearing house or 
clearing area because when so used they 
do not constitute a means of final settle- 
ment but merely substitute one item on 
the remitting bank for another one on 
the same bank. To the remitting bank 
they may have benefit in maintaining 
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“float” or having the use of money even 
though drawn against, but this is not 
looked upon as sound practice. 

4. Subsection (1) (d) recognizes and 
approves the general and consistent prac- 
tice of collecting banks to accept cash- 
ier’s checks, certified checks or other 
bank checks or obligations as a proper 
means of remittance from non-bank pay- 
ors, with the owner of the original item 
carrying the risk of non-payment of these 
bank instruments rather than the collect- 
ing bank, to the extent there is any risk. 
Here again this rule and practice is justi- 
fied by the fact that payment in money 
for all practical purposes is no longer 
feasible and consequently is not used 
except in rare instances. Subsection (1) 
(d) recognizes the standard medium that 
is used. 

5. This section does not purport to deal 
with all kinds of settlements for items. 
It does not purport to deal with settle- 
ments for “cash items” (described in 
Comments to Section 4—212), settlements 
merely by debits and credits in accounts 
between banks (Section 4—213) or set- 
tlements through clearing houses. The 
section is limited to those situations 
where a collecting or payor bank or a 
non-bank payor receives an item and ac- 
counts for it by “remitting” or “sending 
back” something for the item, usually 
some form of a remittance instrument, 
order or authorization. Some specific rules 
are needed for remittance cases because 
of time required to process the remittance 
instrument. 

Failure to mention 
entries in accounts between banks and 
clearing house settlements carries no 
implication of impropriety of these types 
of provisional or final settlement. 
Approval of these means of settlement 
is evidenced by the definition of “settle” 
in Section 4—104(j), provision for charge- 
back and refund in Section 4—212, and 
provisions regarding settlements becoming 
final (Section 4—-213). Further, the spe- 
cific listing in subsection (1) of certain 
usual types of remittances does not imply 
that all other types of remittances are 
improper (Section 4—103(4) ). 

6. Subsection (2) provides that if a 
remittance is one of the kinds approved 
by subsection (1) and the collecting bank 
receiving the item acts seasonably in han- 
dling it before the bank’s midnight dead- 
line, the bank is not liable to prior parties 
in the event of dishonor. The subsection 
also provides for an additional situation. 
If without any authorization whatsoever 
the payor or remitting bank or person 


in subsection (1) 
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remits with an improper remittance in- 
strument, the collecting bank should not 
be penalized where it is without fault. 
Nevertheless, the owner of the item may 
not be served if the collecting bank re- 
jects the improper instrument. In many 
cases the best course would be to collect 
the instrument as rapidly as possible. Sub- 
section (2) provides that if this is done 
the collecting bank is not responsible in 
the event of dishonor. 

7. Subsection (3) complements subsec- 
tions (1) and (2) by providing when a 
settlement by means of a remittance in- 
strument or authorization to charge be- 
comes final. Subparagraph (a) provides 
that in situations specified in subsection 
(2) the settlement becomes final at the 
time the remittance instrument or authori- 
zation is finally paid by the payor by 
which it is payable. The standards deter- 
mining this final payment are those pre- 
scribed in Section 4—213. Conversely, 
under subparagraph (b) if the person re- 
ceiving the settlement has authorized re- 
mittance by certain specified media not 
approved by subsection (1) the settlement 
becomes final at the time of receipt of 
such check or obligation. In this event 
the person receiving the settlement as- 
sumes the risk that the remittance instru- 
ment is not itself paid. A prior course 
of dealing of receiving unapproved forms 
of remittances from the payor or remit- 
ting person in question would be the 
equivalent of an authorization and effec- 
tive as such. Subparagraph (c) provides 
for most, if not all, remaining remittance 
situations. Here settlement becomes final 
at the midnight deadline of the person 
receiving the remittance. 

Subsection (3) provides that the times 
of final settlement prescribed apply both 
to the person making and the person re- 
ceiving the settlement. Further, by use 
of the term “person”, these rules also 
apply to non-bank payors of items and 
non-bank customers for whom items are 
being collected, as well as to collecting 
and payor banks. 

8. When settlement is by credit in an 
account with another bank Section 4—213 
controls. 


Cross reference: 

Section 4—213. 

Definitional cross references: 
“Account”. Section 4—104. 

“Bank”. Section 1—201. 

“Clearing house”. Section 4—104. 
“Collecting bank”. Section 4—105. 
“Ttem”. Section 4—104. 

“Midnight deadline”. Section 4—104. 
“Money”. Section 1—201. 
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“Payor bank”. Section 4—105. 
“Person”. Section 1—201. 
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“Remitting bank”. Section 4—105. 
“Settle”. Section 4—104. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection states 
the several appropriate settlements that 
can safely be taken by a collecting bank. 
The risk that such noncash settlements 
may not be realizable in cash is shifted 
from the collecting bank to the owner of 
the item. 

A somewhat similar rule is found in 
GS 53-71; however, GS 25-4-211 (1) gives 
much broader protection to the collecting 
bank. 

Under GS 53-71 the emphasis is on the 
propriety of noncash payments by the 
payor bank; and only indirectly answered 
are the questions of: (1) When the drawer 
is discharged and (2) whether the collect- 
ing bank has accepted a proper payment. 
(See cases annotated under GS 53-71). 

Under GS 25-4-211, the emphasis is 
on the propriety of the acceptance of a 
particular medium of payment by the col- 


Subsection (1) does not cover all types 
of settlement, and the specific listing of 
certain usual types of remittances does not 
imply that other types of remittances are 
improper (GS 25-4-103 (4)). See Official 
Comment 5. 

Subsection (2): This subsection relieves 
a collecting bank from liability if an au- 
thorized noncash receipt is later dishon- 
ored. 

Subsection (3): This subsection comple- 
ments subsections (1) and (2) by stating 
when a settlement by means of a remit- 
tance instrument or an authorization to 
charge becomes final as to both the 
person making and the person receiving 
the settlement. By using the term ‘“per- 
son” these rules apply to nonbank payors 
and nonbank customers for whom items 
are being collected, as well as to bank pay- 
ors and collecting banks. 


lecting bank. The further question of final 
payment by the drawer is covered in GS 
25-4-213. (See North Carolina Comment). 


§ 25-4-212. Right of charge-back or refund.—(1) If a collecting bank 
has made provisional settlement with its customer for an item and itself fails by rea- 
son of dishonor, suspension of payments by a bank or otherwise to receive a settle- 
ment for the item which is or becomes final, the bank may revoke the settlement 
given by it, charge-back the amount of any credit given for the item to its cus- 
tomer’s account or obtain refund from its customer whether or not it is able to re- 
turn the item if by its midnight deadline or within a longer reasonable time after 
it learns the facts it returns the item or sends notification of the facts. ‘These rights 
to revoke, charge-back and obtain refund terminate if and when a settlement for 
the item received by the bank is or becomes final (subsection (3) of § 25-4-211 and 
subsections (2) and (3) of § 25-4-213). 

(2) Within the time and manner prescribed by this section and § 25-4-301, an 
intermediary or payor bank, as the case may be, may return an unpaid item directly 
to the depositary bank and may send for collection a draft on the depositary bank 
and obtain reimbursement. In such case, if the depositary bank has received provi- 
sional settlement for the item, it must reimburse the bank drawing the draft and 
any provisional credits for the item between banks shall become and remain final. 

(3) A depositary bank which is also the payor may charge-back the amount of 
an item to its customer’s account or obtain refund in accordance with the section 
governing return of an item received by a payor bank for credit on its books (§ 25- 
4-301). 

(4) The right to charge-back is not affected by 

(a) prior use of the credit given for the item; or 

(b) failure by any bank to exercise ordinary care with respect to the item but 
any bank so failing remains liable. 


(5) A failure to charge-back or claim refund does not affect other rights of the 
bank against the customer or any other party. 

(6) If credit is given in dollars as the equivalent of the value of an item payable 
in a foreign currency the dollar amount of any charge-back or refund shall be cal- 
culated on the basis of the buying sight rate for the foreign currency prevailing on 
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the day when the person entitled to the charge-back or refund learns that it will not 


receive payment in ordinary course. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see Sections 2 and 11, American 
Bankers Association Bank Collection Code. 

Purposes: 

1. Under current bank practice, in a 
Major portion of cases banks make pro- 
visional settlement for items when they 
are first received and then await subse- 
quent determination of whether the item 
will be finally paid. This is the principal 
characteristic of what are referred to in 
banking parlance as “cash items”. Statis- 
tically, this practice of settling provi- 
sionally first and then awaiting fina) pay- 
ment is justified because more than nine- 
ty-nine per cent of such cash items are 
finally paid, with the result that in this 
great preponderance of cases it becomes 
unnecessary for the banks making the 
provisional settlements to make any fur- 
ther entries. In due course the provi- 
sional settlements become final simply 
with the lapse of time. However, in those 
cases where the item being collected is 
not finally paid or where for various rea- 
sons the bank making the provisional set- 
tlement does not itself receive final pay- 
ment, under the American Bankers Asso- 
ciation Bank Collection Code, under Fed- 
eral Reserve Regulations and operating 
letters and under various types of agree- 
ments between banks and between custo- 
mers and banks, provision is made for 
the reversal of the provisional settlements, 
charge-back of provisional credits and the 
right to obtain refund. Subsection (1) 
codifies and simplifies the statement of 
these rights. 

2. Various causes of a bank not receiv- 
ing final payment, with the resulting 
right of charge-back or refund, are stated 
or suggested in subsection (1). These in- 
clude dishonor of the original item; dis- 
honor of a remittance instrument given 
for it; reversal of a provisional credit for 
the item; suspension of payments by an- 
other bank. The causes stated are illus- 
trative; the right of charge-back or re- 
fund is stated to exist whether the fail- 
ure to receive final payment in ordinary 
course arises through one of them “or 
otherwise”. 

3. The right of charge-back or refund 
exists if a collecting bank has made a 
provisiona! settlement for an item with 
its customer but terminates if and when 
a settlement received by the bank for 
the item is or becomes final. If the bank 
fails to receive such a final settlement 


the right of charge-back or refund must 
be exercised promptly after the bank 
learns the facts. The right exists (if so 
promptly exercised) whether or not the 
bank is able to return the item. 

4. Subsection (2) is an affirmative pro- 
vision for so-called “direct returns”. This 
is a new practice that is currently in the 
process of developing in a few sections 
of the country. Its purpose is to speed up 
the return of unpaid items by avoiding 
handling by one or more intermediate 
banks. The subsection is bracketed be- 
cause the practice is not yet well estab- 
lished and some bankers and bank law- 
yers would prefer to let the practice 
develop by agreement. The contention is 
made that substantive rights between 
banks may be affected, e. g., available set- 
offs, but proponents contend advantages 
of direct returns outweigh possible detri- 
ments. However, if the subsection were 
omitted, the election to use direct returns 
would be on the depositary bank and it 
would probably be necessary for that 
bank to specifically authorize direct re- 
turns with each outgoing letter. This is 
a cumbersome way of meeting the prob- 
lem. If the subsection is retained the pay- 
or bank, unless it has been specifically 
directed otherwise, will have the right to 
make the decision whether it will return 
an unpaid item directly. Since the subsec- 
tion is permissive and its inclusion tends 
toward greater flexibility, its retention is 
recommended. 


5. The rule of subsection (4) relating 
to charge-back (as distinguished from 
claim for refund) applies irrespective of 
the cause of the nonpayment, and of the 
person ultimately liable for nonpayment. 
Thus charge-back is permitted even where 
nonpayment results from the depositary 
bank’s own negligence. Any other rule 
would result in litigation based upon a 
claim for wrongful dishonor of other 
checks of the customer, with potential 
damages far in excess of the amount of 
the item. Any other rule would require a 
bank to determine difficult questions of 
fact. The customer’s protection is found 
in the general obligation of good faith 
(Sections 1—203 and 4—103). If bad 
faith is established the customer’s recovery 
“includes other damages, if any, suffered 
by the party as a proximate consequence” 
(Section 4—103(5); see also Section 4— 
402). 

6. It is clear that the charge-back does 
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not relieve the bank from any liability 
for failure to exercise ordinary care in 
handling the item. The measure of dam- 
ages for such failure is stated in Section 
4—103(5). 

7. Subsection (6) states a rule fixing 
the time for determining the rate of ex- 
change if there is a charge-back or refund 
of a credit given in dollars for an item 
payable in a foreign currency. Compare 
Section 3—107(2). Fixing such a rule is 
desirable to avoid disputes. If in any case 
the parties wish to fix a different time 
for determining the rate of exchange, 
they may do so by agreement. 
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Cross references: 

Sections 1—203, 3—107, 4—103, 4— 
211(3), 4—213(2) and (3), 4—402. 

Definitional cross references: 

“Account”. Section 4—104. 

“Collecting bank”. Section 4—105. 

“Customer”. Section 4—104. 

“Depositary bank’. Section 4—105. 

“Intermediary bank”. Section 4—105. 

“Ttem”. Section 4—104. 

“Midnight deadline”. Section 4—104. 

“Payor bank”. Section 4—105. 

“Send”. Section 1—201. 

“Settlement”. Section 4—104. 

“Suspension of payment”. Section 4— 
104. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection permits 
a collecting bank under stated circum- 
stances to charge back against its custo- 
mer’s account when the collecting bank is 
unable to receive a final settlement. 

Subsection (2): This subsection is op- 
tional; and it would permit the use of di- 
rect return procedures. As direct return 
procedures are now used by many banks 
in North Carolina, it appears that this 
subsection should be adopted in North 
Carolina. 


the right of charge-back by a depositary- 
payor bank. Basically such right is gov- 
erned by GS 25-4-301 to which incorporat- 
ing reference is made. 

Subsection (4): This subsection merely 
preserves other remedies of a bank against 
its customer or other party. 

Subsection (5): This subsection states 
a technical rule on foreign currency. 

There was little or no statutory law in 
North Carolina on the matters in this en- 
tire section. 


Subsection (3): This subsection covers 


§ 25-4-213. Final payment of item by payor bank; when provisional 
debits and credits become final; when certain credits become available 
for withdrawal.—(1) An item is finally paid by a payor bank when the bank 
has done any of the following, whichever happens first : 

(a) paid the item in cash; or 

(b) settled for the item without reserving a right to revoke the settlement and 
without having such right under statute, clearing house rule or agreement ; or 

(c) completed the process of posting the item to the indicated account of the 
drawer, maker or other person to be charged therewith; or 

(d) made a provisional settlement for the item and failed to revoke the settle- 
ment in the time and manner permitted by statute, clearing house rule or agree- 
ment. 

Upon a final payment under subparagraphs (b), (c) or (d) the payor bank shall 
be accountable for the amount of the item. 

(2) If provisional settlement for an item between the presenting and payor 
banks is made through a clearing house or by debits or credits in an account be- 
tween them, then to the extent that provisional debits or credits for the item are 
entered in accounts between the presenting and payor banks or between the pre- 
senting and successive prior collecting banks seriatim, they become final upon final 
payment of the item by the payor bank. 

(3) If a collecting bank receives a settlement for an item which is or becomes 
final (subsection (3) of § 25-4-211, subsection (2) of § 25-4-213) the bank is ac- 
countable to its customer for the amount of the item and any provisional credit 
given for the item in an account with its customer becomes final. 

(4) Subject to any right of the bank to apply the credit to an obligation of the 
customer, credit given by a bank for an item in an account with its customer be- 
comes available for withdrawal as of right 

(a) in any case where the bank has received a provisional settlement for the 
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item,—when such settlement becomes final and the bank has had a reasonable time 


to learn that the settlement is final ; 


(b) in any case where the bank is both a depositary bank and a payor bank and 
the item is finally paid,—at the opening of the bank’s second banking day following 


receipt of the item. 


(5) A deposit of money in a bank is final when made but, subject to any right of 
the bank to apply the deposit to an obligation of the customer, the deposit becomes 
available for withdrawal as of right at the opening of the bank’s next banking day 


following receipt of the deposit. 
1949, c. 954; 1965, c. 700, s. 1.) 


Crediting Customer Is Final Payment.— 
When a bank credits a depositor with the 
amount of a check drawn upon it by an- 
other customer, and there is no want of 
good faith on the part of the depositor, 
the act of crediting is equivalent to a pay- 
ment in money, and the bank cannot recall 
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or repudiate the payment because later it 
is ascertained that the drawer was with- 
out funds to meet the check, though when 
the payment was made the officials labored 
under the mistake that there were funds 
sufficient. Woodward v. Savings & Trust 
Co., 178 N.C. 184, 100 S.E. 304 (1919). 


OFFICIAL COMMENT 


Prior uniform statutory provisions: 
None; but see Section 11, American Bank- 
ers Association Bank Collection Code. 

Purposes: 

1. By the definition and use of the term 
“settle’ (Section 4—104 (j)) this Article 
recognizes that various debits or credits, 
remittances, settlements or payments given 
for an item may be either provisional or 
final, that settlements sometimes are pro- 
visional and sometimes are final and 
sometimes are provisional for awhile but 
later become final. Subsection (1) of Sec- 
tion 4—213 defines when settlement for 
an item or other action with respect to 
it constitutes final payment. 


Fina] payment of an item is important 
for a number of reasons. It is one of 
several factors determining the relative 
priorities between items and notices, stop- 
orders, legal process and set-offs (Sec- 
tion 4—303). It is the “end of the line” 
in the collection process and the “turn 
around” point commencing the return flow 
of proceeds. It is the point at which many 
provisional settlements become final. See 
Section 4—213(2). Final payment of an 
item by the payor bank fixes preferential 
rights under Section 4—214(1) and (2). 


2. If an item being collected moves 
through several states, e. g., is deposited 
for collection in California, moves through 
two or three California banks to the Fed- 
eral Reserve Bank of San Francisco, to 
the Federal Reserve Bank of Boston, to 
a payor bank in Maine, the collection 
process involves the eastward journey of 
the item from California to Maine and 
the westward journey of the proceeds from 
Maine to California. Subsection (1) adopts 
the basic policy that final payment occurs 
at some point in the processing of the 


item by the payor bank. This policy rec- 
ognizes that final payment does not take 
place, in such hypothetical case, on the 
journey of the item eastward. It also 
adopts the view that neither does final 
payment occur on the journey westward 
because what in fact is journeying west- 
ward are proceeds of the item. Because 
the true tests of final payment are the 
same in all cases and to avoid the con- 
fusion resulting from variable standards, 
the rule basing final payment exclusively 
on action of the payor bank is not 
affected by whether payment is made by 
a remittance draft or whether such draft 
is itself paid. Consequently, subsection 
(1) rejects those cases which base time 
of payment of the item in remittance 
cases on whether the remittance draft was 
accepted by the presenting bank; Page 
v. Holmes-Darst Coal Co., 269 Mich. 159, 
256 N W. 840 (1934); Tobiason v. First 
State Bank of Ashby, 173 Minn. 533, 217 
N.W. 934 (1928); Bohlig v. First Nat. 
Bank in Wadena, 233 Minn. 523, 48 
N.W.2d 445 (1951); Dewey v. Margolis 
&. Brooks, 195 N.C. 307, 142. 5-es 
(1928); Texas Electric Service Co. v. 
Clark, 47 S.W.2d 483 (Tex.Civ.App. 1932); 
cf. Ellis Way Drug Co. v. McLean, 176 
Miss. 830, 170 So. 288 (1936); 2 Paton’s 
Digest 1332; or whether the remittance 
draft was itself paid; Cleve v. Craven 
Chemical. Co.,.418 «BF. 2duzil. (4th Cir; 
1927); Holdingford Milling Co. v. Hill- 
man Farmers’ Cooperative Creamery, 181 
Minn. 212, 231 N.W. 928 (1930); or upon 
an election of a collecting bank under 
Section 11 of the American Bankers As- 
sociation Bank Collection Code; United 
States Pipe & Foundry Co. v. City of 
Hornell, 146 Misc. 812, 263 N.Y.S. 89 
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(1933); Jones v. Board of Education, 242 
App.Div. 17, 272 N.Y.S. 5 (1934); Matter 
of State Bank of Binghamton, 156 Misc. 
353, 281 N.Y.S. 706 (1935); cf. Malcolm, 
Inc. v. Burlington City Loan & Trust 
Co., 115 N.J. Eq. 227, 170 A. 32 (1934). 
Of course, the time of payment of the 
remittance draft will be governed by sub- 
section (1) but payment or nonpayment 
of the remittance draft will not change 
the time of payment of the original item. 


3. In fixing the point of time within the 
payor bank when an item is finally paid, 
subsection (1) recognizes and is framed 
on the basis that in a payor bank an item 
goes through a series of processes before 
its handling is completed. The item is 
received first from the clearing house or 
over the counter or through the mail. 
When received over the counter, the bank 
may receipt for it in some way by 
making a notation in the custom- 
er’s passbook or by receipting a dupli- 
cate deposit slip. After the initial receipt 
the item moves to the sorting and proving 
departments. When sorted and proved it 
may be photographed. Still later it moves 
to the bookkeeping department where it 
is examined for form and signature and 
compared against the ledger account of 
the customer to whom it is to be charged. 
If it is in good form and there are funds 
to cover it, it is posted to the drawer’s 
account, either immediately or at a later 
time. If paid, it is so marked and filed 
with other items of the same customer. 
This process may take either a few hours 
or substantially all of the day of receipt 
and of the next banking day. 

Within this period of processing by the 


payor bank subsection (1) first recog- 
nizes two types of overt external acts 
constituting final payment. Traditionally 


and under various decisions payment in 
cash of an item by a payor bank has 
been considered final payment. Chambers 
vy.) Miller, 18" C-B:N.S3 125m(Engs 1862); 
Fidelity & Casualty Co., of New York v. 
Planenscheck, 200 Wis. 304, 309, 227 
N.W. 387, 389, 71 A.L.R. 331 (1929); 
see Bellevue Bank of Allen Kimberly & 
Co. v. Security Nat. Bank of Sioux City, 
168 Iowa 707, 712, 150 N.W. 1076, 1077 
(1915); 1 Paton’s Digest 1066. Subsec- 
tion (1) (a) first recognizes and provides 
that payment of an item in cash by a 
payor bank is final payment. 

4. Section 4—104(j) defines “settle” as 
meaning “to pay in cash, by clearing 
house settlement, in a charge or credit or 
by remittance, or otherwise as instructed. 
A settlement may be either provisional 
or final;” subsection (1) (b) of Section 
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4—213 provides that an item is finally 
paid by a payor bank when the bank has 
“settled for the item without reserving a 
right to revoke the settlement and with- 
out having such right under statute, 
clearing house rule or agreement”. Sub- 
section (1) (b) provides in effect that if 
the payor bank finally settles for an item 
this constitutes final payment of the item. 
The subsection operates if nothing has 
occurred and no situation exists making 
the settlement provisional. If at the time 
of settlement the payor bank reserves a 
right to revoke the settlement, the set- 
tlement is provisional. In the alternative, 
if under statute, clearing house rule or 
agreement, a right of revocation of the 
settlement exists the settlement is pro- 
visional. Conversely, if there is an absence 
of a reservation of the right to revoke 
and also an absence of a right to revoke 
under statute, clearing house rule or 
agreement, the settlement is final and 
such final settlement constitutes final pay- 
ment of the item. 

A primary example of a statutory right 
on the part of the payor bank to revoke 
a settlement is the right to revoke con- 
ferred by Section 4—301. The underlying 
theory and reason for deferred posting 
statutes (Section 4—301) is to require a 
settlement on the date of receipt of an 
item but to keep that settlement provi- 
sional with the right to revoke prior to 
the midnight deadline. In any case where 
Section 4—301 is applicable, any settle- 
ment by the payor bank is provisional 
solely by virtue of the statute, subsec- 
tion (1) (b) of Section 4—213 does 
not operate and such provisional settle- 
ment does not constitute final payment of 
the item. 

A second important example of a right 
to revoke a settlement is that arising 
under clearing house rules. It is very 
common for clearing house rules to pro- 
vide that items exchanged and settled 
for in a clearing, (e. g., before 10:00 a.m. 
on Monday) may be returned and the 
settlements revoked up to but not later 
than 2:00 p.m. on the same day (Mon- 
day) or under deferred posting at some 
hour on the next business day (e. g., 
2:00 p.m. Tuesday). Under this type of 
rule the Monday morning settlement is 
provisional and being provisional does not 
constitute a final payment of the item. 

An example of a reservation of a right 
to revoke a_ settlement is where the 
payor bank is also the depositary bank 
and has signed a receipt or duplicate 
deposit ticket or has made an entry in a 
passbook acknowledging receipt for credit 
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to the account of A, of a check drawn on 
it by B. If the receipt, deposit ticket, 
passbook or other agreement with A 1s 
to the effect that any credit so entered 
is provisional and may be revoked pend- 
ing the time required by the payor bank 
to process the item to determine if it is 
in good form and there are funds to 
cover it, such reservation or agreement 
keeps the receipt or credit provisional 
and avoids it being either final settlement 
or final payment. 

In other ways the payor bank may 
keep settlements provisional: by general 
or special agreement with the presenting 
party or bank; by simple reservation at 
the time the settlement is made; or 
otherwise. Thus a payor bank (except in 
the case of statutory provisions) has con- 
trol whether a settlement made by it is 
provisional or final, by participating in 
general agreements or clearing house 
rules or by special agreement or reserva- 
tion. If it fails to keep a settlement pro- 
visional and if no applicable statute keeps 
the settlement provisional, its settlement is 
final and, unless the item had previously 
been paid by one of the other methods pre- 
scribed in subsection (1), such final settle- 
ment constitutes final payment. In _ this 
manner payor banks may without difficulty 
avoid the effect of such cases as: Cohen 
v. First Nat. Bank of Nogales, 22 Ariz. 
$94; 400, 198 P. 122;)124, 15 VALL.R2 701 
(1921); Briviesca v. Coronado, 19 Cal.2d 
244, 120 P.2d 649 (1941); White Bro- 
kerage Co. v. Cooperman, 207 Minn. 239, 
290 N.W. 790 (1940); Scotts Bluff 
County v. First Nat. Bank of Gering, 
115 Neb 273pe212si NWS, G1TjeC192%) 
Provident Savings Bank & Trust Co. v. 
Hildebrand, 49 Ohio App. 207, 196 N.E. 
790, 791 (1934); Schaer v. First Nat. 
Bank of Brenham, 132 Tex. 499, 124 
S.W.2d 108 (1939) (bill of exchange); 
Union State Bank of Lancaster v. Peo- 
ples State Bank of Lancaster, 192 Wis. 
28, 33, 211 N.W. 931, 933 (1927); 1 
Paton’s Digest 1067. 


5. If a payor bank has not previously 
paid an item in cash or finally settled 
for it, certain internal acts or procedures 
will produce final payment of the item. 
Exclusive of the external acts of payment 
in cash or final settlement, the key point 
at which the decision of the bank to pay 
or dishonor is made is when the book- 
keeper for the drawer’s account deter- 
mines or verifies that the check is in 
good form and that there are sufficient 
funds in the drawer’s account to cover 
it. Previous steps in the processing of 
an item are preliminary to this vital step 
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indicate a decision to 
pay. However, a more tangible meas- 
uring point is desirable than a mere 
examination of the account of the person 
to be charged. The mechanical step that 
usually indicates that the examination 
has been completed and the decision to 
pay has been made is the posting of the 
item to the account to be charged. There- 
fore, subsection (1) (c) adopts as the 
third measuring point the completion of 
the process of posting. The phrase “com- 
pleted the process of posting” is used 
rather than simple “posting” because 
under current machine operations posting 
is a process and something more than 
simply making entries on the customer’s 
ledger. Subsection (1) follows fairly 
closely the New York statute, 37 McKin- 
ney’s Consolidated Laws of New York, 
Negotiable Instruments, Art. 19-A, Sec. 
350-b as amended by L.1950, C. 153, Sec. 
1. However, subsections (1) (a) and (b) 
furnish more precise rules for deter- 
mining “final settlement” by the payor 
bank than does the New York statute 
in using the term “irrevocable credit”, 
the definition of which is not helpful. 

6. Subsection (1) (d) covers the situa- 
tion where the payor bank makes a pro- 
visional settlement for an item, which set- 
tlement becomes final at a later time by 
reason of the failure of the payor bank 
to revoke it in the time and manner per- 
mitted by statute, clearing house rule or 
agreement. An example of this type of 
situation is the clearing house settlement 
referred to in Comment 4. In the illus- 
tration there given if the time limit for 
the return of items received in the Mon- 
day morning clearing is 2:00 p.m. on 
Tuesday and the provisional settlement 
has not been revoked at that time in a 
manner permitted by the clearing house 
rules, the provisional settlement made on 
Monday morning becomes final at 2:00 
p.m. on Tuesday. Subsection (1) (d) 
provides specifically that in this situation 
the item is finally paid at 2:00 p.m. Tues- 
day. If on the other hand a payor bank 
receives an item in the mail on Monday 
and makes some provisional settlement 
for the item on Monday, it has until 
midnight on Tuesday to return the item 
or give notice and revoke any settlement 
under Section 4—301. In this situation 
subsection (1) (d) of Section 4—213 pro- 
vides that if the provisional settlement 
made on Monday is not revoked before 
midnight on Tuesday as permitted by 
Section 4—301, the item is finally paid 
at midnight on Tuesday even if the proc- 
ess of posting the item to the account 


and in no way 


374 


§ 25-4-213 


of the drawer has not been completed 
at that time. 

7. Subsection (1) provides that an item 
is finally paid by the payor bank when 
any one of the four events set forth in 
subparagraphs (a), (b), (c) and (d) have 
occurred, whichever happens first, and 
then provides that upon a final payment 
under subparagraphs (b), (c) or (d) the 
payor bank shall be accountable for the 
amount of the item. It is not made 
accountable if it has paid the item in 
cash because such payment is itself a 
sufficient accounting. The term “account- 
able” is used as imposing a duty to 
account, which duty is met if and when 
a settlement for the item satisfactorily 
clears. The fact that determination of 
the time of final payment is based exclu- 
sively upon action of the payor bank is 
not detrimental to the interests of owners 
of items or collecting banks because of 
the general obligations of payors to honor 
or dishonor and the time limits for ac- 
tion imposed by Sections 4—301 and 4— 
302. 

8. Subsection (2) states the country- 
wide usage that when the item is finally 
paid by the payor bank under subsection 
(1) this final payment automatically with- 
out further action “firms up” other pro- 
visional settlements made for it. How- 
ever, this subsection makes clear that 
this “firming up” occurs only where the 
settlement between the presenting and 
payor banks was made either through a 
clearing house or by debits and credits 
in accounts between them. It does not 
take place where the payor bank remits 
for the item with some form of remit- 
tance instrument. Further, the “firming 
up” continues only to the extent that 
provisional debits and credits are entered 
seriatim in accounts between banks which 
are successive to the presenting bank. 
The automatic “firming up” is broken at 
any time that any collecting bank remits 
for the item with a remittance draft, be- 
cause final payment to the remittee then 
usually depends upon final payment of 
the remittance draft. 

9. Subsection (3) states the general 
rule that if a collecting bank receives 
settlement for an item which is or be- 
comes final. the bank is accountable to 
its customer for the amount of the item. 
One means of accounting is to remit to 
its customer the amount it has received 
on the item. If previously it gave to its 
customer a provisional credit for the item 
in an account its receipt of final settle- 
ment for the item “firms up” this pro- 
visional credit and makes it final. When 
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this credit given by it so becomes final, 
in the usual case its agency status termi- 
nates and it becomes a debtor to its cus- 
tomer for the amount of the item. See 
Section 4—201(1). If the accounting 1s 
by a remittance instrument or authoriza- 
tion to charge further time will usually 
be required to complete its accounting 
(Section 4—211). 


10. Subsection (4) states when certain 
credits given by a bank to its customer 
become available for withdrawal as of 
right. Subsection (4) (a) deals with the 
situation where a bank has given a cred- 
it (usually provisional) for an item to 
its customer and in turn has received a 
provisional settlement for the item from 
an intermediary or payor bank to which 
it has forwarded the item. In this situa- 
tion before the provisional credit entered 
by the collecting bank in the account 
of its customer becomes available for 
withdrawal as of right, it is not only 
necessary that the provisional settlement 
received by the bank for the item be- 
comes final but also that the collecting 
bank has a reasonable time to learn that 
this is so. Hence, subsection (4) (a) 
imposes both of these conditions. If 
the provisional settlement received is a 
provisional debit or credit in an account 
with the intermediary or payor bank or 
a remittance instrument on some _ bank 
other than the collecting bank  it- 
self, the collecting bank will  usu- 
ally learn that this debit or credit is 
final or that the remittance instrument 
has been paid merely by not learning the 
opposite within a reasonable time. How 
much time is “reasonable” for these pur- 
poses will of course depend on the dis- 
tance the item has to travel and the 
number of banks through which it must 
pass (having in mind not only travel 
time by regular lines of transmission but 
also the successive midnight deadlines of 
the several banks) and other pertinent 
facts. Also, if the provisional settlement 
received is some form of a _ remittance 
instrument or authorization to charge, 
the “reasonable” time depends on _ the 
identity and location of the payor of the 
remittance instrument, the means _ for 
clearing such instrument and other perti- 
nent facts. 

11. Subsection (4) (b) deals with the 
Situation of a bank which is both a de- 
positary bank and a payor bank. The 
subsection recognizes that where A and 
B are both customers of a depositary- 
payor bank and A deposits B’s check on 
the depositary-payor in A’s account on 
Monday, time must be allowed to per- 
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mit the check under the deferred posting 
rules of Section 4—301 to reach the 
bookkeeper for B’s account at some time 
on Tuesday, and if there are insufficient 
funds in B’s account to reverse or 
charge back the provisional credit in 
A’s account. Consequently this pro- 
visional credit in A’s account does not 
become available for withdrawal as ot 
right until the opening of business on 
Wednesday. If it is determined on Tues- 
day that there are insufhcient funds in 
B’s account to pay the check the credit 
to A’s account can be reversed on Tues- 
day. On the other hand if the item 
1S | wine eatactwpalG@ae) Onl mm nticSdayammthic 
rule:’ ofviesiiib.s'eic tion (4) eb) ievis 
desirable to avoid uncertainty and possi- 
ble disputes between the bank and its 
customer as to exactly what hour within 
the day the credit is available. 


12. Subsection (5) recognizes that even 
when A makes a deposit of cash in his 
account on Monday it takes some period 
of time to record that cash deposit and 
communicate it to A’s bookkeeper (the 
bookkeeper handling A’s account) so that 
A’s bookkeeper has a record of it when 
she considers whether there are available 
funds to pay A’s check. Where as indi- 
cated in Comment 5 A’s bookkeeper is 
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the particular employee in the bank to 
determine, in most cases and subject to 
supervisory control, whether the item may 
be paid, the effectiveness of a deposit of 
cash as a basis for paying a check must 
of necessity rest upon when the record 
of that deposit reaches such bookkeeper 
rather than when it passes through the 
teller’s window. Consequently, although 
the bank is charged with responsibility 
for cash deposited from the moment it 
is received on Monday the cash is not 
effective as a basis for paying checks 
until the opening of business on Tuesday. 


Cross references: 

Sections 3—418, 4—107, 4—201, 4211, 
4—212, 4214, 4—301, 4—302, 4~--303. 

Definitional cross references: 

“Account”. Section 4—104. 

“Agreement”. Section 1—201. 

“Banking day”. Section 4—104. 

“Clearing house”. Section 4—104. 

“Collecting bank”. Section 4—105. 

“Customer”. Section 4—104. 

“Depositary bank”. Section 4—105. 

“Ttem”. Section 4—104. 

“Money”. Section 1—201. 

“Notice”. Section 1—201. 

“Payor bank’. Section 4—105. 

“Presenting bank’. Section 4—105. 

“Settlement”. Section 4—104. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection states 
the several times at which a payment by 
a payor bank becomes final. This affects 
the discharge of the drawer and indorsers, 
as well as the rights of other parties in 
the collection chain. 

The time of final payment is important 
for several reasons: 

(1) It is a factor relative to priorities 
between items and notices, stop-orders, le- 
gal process and set-offs (GS 25-4-303). 

(2) It is the “end of the line” in the 
collecting process and the turn around 
point commencing the return flow of pro- 
ceeds. 

(3) It is the point at which many provi- 
sional settlements become final (see GS 
25-4-213 (2)). 

(4) Final payment of an item by the 
payor fixes preferences under GS 25-4-214 
(1) and (2). 


Aside from GS 25-144, which contained 
a provision on “midnight deadline,” there 
was little or no statutory law in North 
Carolina on this matter. 

A long Official Comment explains this 
section, and a nutshell summary is not 
suitable ~here. However, Official Comment 
2 notes that subsection (1) adopts the pol- 
icy that final payment occurs at some 
point in the processing of the item by the 
payor bank. Thus, it rejects cases holding 
final payment is influenced by: (1) 
Whether a remittance draft was accepted 
by the presenting bank: Dewey Bros. v. 
Margolis & Brooks, 195 N.C. 307, 142 
S.E. 22 (1928); or (2) whether the remit- 
tance draft itself was paid: Cleve v. 
Craven Chem. Co., 18 F.2d 711 (4th Cir. 
1927). 


§ 25-4-214. Insolvency and preference.—(1) Any item in or coming in- 
to the possession of a payor or collecting bank which suspends payment and which 
item is not finally paid shall be returned by the receiver, trustee or agent in charge 
of the closed bank to the presenting bank or the closed bank’s customer. 

(2) Ifa payor bank finally pays an item and suspends payments without making 
a settlement for the item with its customer or the presenting bank which settlement 
is or becomes final, the owner of the item has a preferred claim against the payor 


bank. 
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(3) If a payor bank gives or a collecting bank gives or receives a provisional 
settlement for an item and thereafter suspends payments, the suspension does not 
prevent or interfere with the settlement becoming final if such finality occurs auto- 
matically upon the lapse of certain time or the happening of certain events (subsec- 
tion (3) of § 25-4-211, subsections (1) (d), (2) and (3) of § 25-4-213). 

(4) Ifa collecting bank receives from subsequent parties settlement for an item 
which settlement is or becomes final and suspends payments without making a set- 
tlement for the item with its customer which is or becomes final, the owner of the 


item has a preferred claim against such collecting bank. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see Section 13, American Bankers As- 
sociation Bank Collection Code. 

Purposes: 

1. The underlying purpose of the pro- 
visions of this section is not to confer 
upon banks, holders of items or anyone 
else preferential positions in the event of 
bank failures over general depositors or 
any other creditors of the failed banks. 
The purpose is to fix as definitely as pos- 
sible the cut-off point of time for the 
completion or cessation of the collection 
process in the case of items that happen 
to be in such process at the time a par- 
ticular bank suspends payments. It must 
be remembered that in bank collections 
as a whole and in the handling of items 
by an individual bank, items go through 
a whole series of processes. It must also be 
remembered that at any particular point 
of time a particular bank (at least one 
of any size) is functioning as a deposi- 
tary bank for some items, as an _ inter- 
mediary bank for others, as a presenting 
bank for still others and as a payor 
bank for still others, and that when it 
suspends payments it will have close to 
its normal load of items working through 
its various processes. For the convenience 
of receivers, owners of items, banks, and 
in fact substantially everyone concerned, 
it is recognized that at the particular mo- 
ment of time that a bank suspends pay- 
ment, a certain portion of the items be- 
ing handled by it have progressed far 
enough in the bank collection process 
that it is preferable to permit them to 
continue the remaining distance, rather 
than to send them back and reverse the 
many entries that have been made or 


the steps that have been taken with re- 
spect to them. Therefore, having this back- 
ground and these purposes in mind, the sec- 
tion states what items must be turned 
backward at the moment suspension inter- 
venes and what items have progressed far 
enough that the collection process with re- 
spect to them continues, with the resulting 
necessary statement of rights of various 
parties flowing from this prescription of 
the cut-off time. 

2. The rules stated are similar to those 
stated in the American Bankers Associa- 
tion Bank Collection Code, but with the 
abandonment of any theory of trust. 
Although for practical purposes Federal 
Deposit Insurance affects materially the 
result of bank failures on holders of 
items and banks, no attempt is made to 
vary the rules of the section by reason 
of such insurance. 

3. It is recognized that in view of Jen- 
nings v. United States Fidelity & Guar- 
anty Co., 294 U.S. 216, 55 S.Ct. 394, 79 
L.Ed. 869, 99 A.L.R. 1248 (1935), amend- 
ment of the National Bank Act would 
be necessary to have this section apply 
to national banks. But there is no reason 
why it should not apply to others. See 
Section 1—108. 

Cross references: 

Sections 1—108, 4—211(3) and 4—213. 

Definitional cross references: 

“Collecting bank”. Section 4—105. 

“Customer”. Section 4—104. 

“Ttem”. Section 4—104. 

“Payor bank”. Section 4—105. 

“Presenting bank’. Section 4—105. 

“Settlement”. Section 4—104. 

“Suspends payment”. Section 4—104. 


NORTH CAROLINA COMMENT 


A careful study should be made of this 
section and GS 53-20 (m) to determine 
whether GS 53-20 (m) should be modified 
to conform to this section. 


This section does not apply to national 
hanks. 
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PART#3; 
COLLECTION OF ITEMS: Payor BANKS. 


§ 25-4-301. Deferred posting; recovery of payment by return of 
items; time of dishonor.—(1) Where an authorized settlement for a demand 
item (other than a documentary draft) received by a payor bank otherwise than 
for immediate payment over the counter has been made before midnight of the 
banking day of receipt the payor bank may revoke the settlement and recover any 
payment if before it has made final payment (subsection (1) of § 25-4-213) and 
before its midnight deadline it 

(a) returns the item; or 

(b) sends written notice of dishonor or nonpayment if the item is held for pro- 
test or is otherwise unavailable for return. 

(2) If a demand item is received by a payor bank for credit on its books it may 
return such item or send notice of dishonor and may revoke any credit given or 
recover the amount thereof withdrawn by its customer, if it acts within the time 
limit and in the manner specified in the preceding subsection. 

(3) Unless previous notice of dishonor has been sent an item is dishonored at 
the time when for purposes of dishonor it is returned or notice sent in accordance 
with this section. 

(4) An item is returned: 

(a) as to an item received through a clearing house, when it is delivered to the 
presenting or last collecting bank or to the clearing house or is sent or delivered in 
accordance with its rules; or 

(b) in all other cases, when it is sent or delivered to the bank’s customer or 
transferor or pursuant to his instructions. (1899, c. 733, s. 137; Rev., s. 2287; 
C..§.; s. 3119 3.1949, .c..954;,1965;.c..700,:s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see American Bankers Association 
Model Deferred Posting Statute. 


Purposes: 

1. Deferred posting and delayed returns 
is that practice whereby a payor bank 
sorts and proves items received by it 
on the day they are received, e. g. Mon- 
day, but does not post the items to the 
customer’s account or return “not good” 
items until the next day, e. g. Tuesday. 
The practice typifies “production line” 
methods currently used in bank collec- 
tion and is based upon the necessity of 
an even flow of items through payor 
banks on a day by day basis in a man- 
ner which can be handled evenly by 
employee personnel without abnormal 
peak load periods, night work, and other 
practices objectionable to personnel. Since 
World War II statutes authorizing de- 
ferred posting and delayed returns have 
been passed in almost all of the forty- 
eight states. This section codifies the 
content of these statutes and approves 
the practice. 


2. The time limits for action imposed 
by subsection (1) are adopted by sub- 
section (2) for cases where the payor 
bank is also the depositary bank, but in 


this case the requirement of a settlement 
on the day of receipt is omitted. 

3. Subsection (3) fixes a base point 
from which to measure the time within 
which notice of dishonor must be given. 
See Section 3—508. 

4. Subsection (4) leaves banks free to 
agree upon the manner or _ returning 
items but establishes a precise time when 
an item is “returned”. For definition of 
“sent” as used in subsections (a) and (b) 
see Section 1—201(38). 

5. Obviously the section assumes that 
the item has not been “finally paid” 
under Section 4—213(1). If it has been, 
this section has no operation. 


Cross references: 
Sections 3—508, 4—213, 4—302. 


Definitional cross references: 
“Banking day”. Section 4—104. 
“Clearing house”. Section 4—104. 
“Collecting bank”. Section 4—105. 
“Customer”. Section 4—104. 
“Documentary draft”. Section 4—104. 
“Item”. Section 4—104. 

“Midnight deadline”. Section 4—104. 
“Notice of dishonor”. Section 3—508. 
“Payor bank”. Section 4—105. 
“Presenting bank”. Section 4—105. 
“Sent”. Section 1—201(38). 
“Settlement”. Section 4—104. 
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NORTH CAROLINA COMMENT 


The only known statute in North Caro- 
lina relating to the several subjects of this 
section was GS 25-144, which had some 
bearing on deferred posting. 

“Midnight deadline’ is defined in GS 
25-4-104. 

Subsection (1): This subsection states 
the general rule that lets a payor bank 
which makes a settlement of a demand 
item on the day the item was received to 


revoke the 
deadline. 

Subsection (2): This subsection applies 
the same rule to a payor-depositary bank, 
except it omits the requirement of a settle- 
ment on the day of receipt. 

This section must be read in conjunction 
with GS 25-4-302, which states the conse- 
quences of a late return. 


settlement by its midnight 


§ 25-4-302. Payor bank’s responsibility for late return of item.—In 
the absence of a valid defense such as breach of a presentment warranty (subsection 
(1) of § 25-4-207), settlement effected or the like, if an item is presented on and 
received by a payor bank the bank is accountable for the amount of 


(a) a demand item other than a documentary draft whether properly payable or 
not if the bank, in any case where it is not also the depositary bank, retains the 
item beyond midnight of the banking day of receipt without settling for it or, re- 
gardless of whether it is also the depositary bank, does not pay or return the item or 
send notice of dishonor until after its midnight deadline ; or 


(b) any other properly payable item unless within the time allowed for accep- 
tance or payment of that item the bank either accepts or pays the item or returns it 


and accompanying documents. 
1949, .c..954;1965,'c/ 700; s: 1.) 


(Leu, /o0, base? Rev. sacar two. 4 Sel 19); 


OFFICIAL COMMENT 


Prior uniform statutory provision: None; 
but see American Bankers Association 


Model Deferred Posting Statute. 

Purposes: 

Under Section 4—301, time limits are 
prescribed within which a payor bank 
must take action if it receives an item 
payable by it. Section 4—302_ states 


the rights of the customer if the payor 
bank fails to take the action required 
within the time limits prescribed. 

Cross reference: 

Section 4—301. 


Definitional cross references: 
“Acceptance”. Section 3—410. 


“Banking day”. Section 4—104. 
“Customer”. Section 4—104. 
“Depositary bank”. Section 4—105. 
“Documentary draft”. Section 4—104. 
“Item”. Section 4—104. 

“Midnight deadline”. Section 4—104. 
“Notice of dishonor’. Section 3—508. 
“Payor bank’. Section 4—105. 
“Properly payable’. Section 4—104. 
“Settle”. Section 4—104. 


NORTH CAROLINA COMMENT 


Subsection (a): This subsection pre- 
scribes the time in which a payor bank 
must act on a demand item other than 
a documentary draft. 


Subsection (b): This covers all other 
items. 


In either case, if the payor bank does 
not act promptly it is accountable for the 
amount of the item. Compare Branch Bank 
& Trust Co. v. Bank of Washington, 255 
N.C. 205, 120 S.E.2d 830 (1961), dealing 
with duty of a collecting bank that is not 
a payor bank. Held—The payor’s bank is 
not liable as a constructive acceptor when 
it delays returning a draft; but court im- 
plies on p. 222 that bank might be liable 
for negligence. The two dissenting justices 
would adhere to the “time honored maxim 


among bankers ... ‘Never let the sun set 
on a Cash Item.’ ” 

For demand items other than docu- 
mentary drafts, a comparison of this sec- 
tion with GS 25-4-301 shows that: 

(1) GS 25-4-301 (1) and (2) emphasize 
the time for revocation of prompt settle- 
ment made by midnight of the day of re- 
ceipt. 

(2) GS 25-4-302 (b) emphasizes prompt- 
ness in making an original settlement on 
the day of receipt even though the prompt 
settlement may be later revoked by the 
“midnight deadline.” 

Thus, it appears that under both GS 
25-4-301 (1) and 25-4-302 (b), a bank is 
liable for failure to “settle’ for an item 
by midnight of the day it is received. This 
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relief of GS 25-4-301 steps in to give until 
the “midnight deadline’ to revoke a_ pre- 


vious conditional settlement. 


provision helps to minimize the “float 
period” by demanding ‘day received set- 
tlement,”’ but then the deferred posting 


§ 25-4-303. When items subject to notice, stop-order, legal process 
or setoff; order in which items may be charged or certified.—(1) Any 
knowledge, notice or stop-order received by, legal process served upon or setoff ex- 
ercised by a payor bank, whether or not effective under other rules of law to termi- 
nate, suspend or modify the bank’s right or duty to pay an item or to charge its cus- 
tomer’s account for the item, comes too late to so terminate, suspend or modify 
such right or duty if the knowledge, notice, stop-order or legal process is received 
or served and a reasonable time for the bank to act thereon expires or the setoff is 
exercised after the bank has done any of the following : 

(a) accepted or certified the item ; 

(b) paid the item in cash ; 

(c) settled for the item without reserving a right to revoke the settlement and 
without having such right under statute, clearing house rule or agreement ; 

(d) completed the process of posting the item to the indicated account of the 
drawer, maker or other person to be charged therewith or otherwise has evidenced 
by examination of such indicated account and by action its decision to pay the 
item ; or 

(e) become accountable for the amount of the item under subsection (1) (d) of 
8§ 25-4-213 and 25-4-302 dealing with the payor bank’s responsibility for late 
return of items. 

(2) Subject to the provisions of subsection (1) items may be accepted, paid, 
certified or charged to the indicated account of its customer in any order conve- 
nient to the bank. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 

Prior uniform statutory provision: None. knowledge, notice, stop-order, legal proc- 

Purposes: ess or setoft comes too late, the itein has 

1. The comments to Section 4—213 Priority and a charge to the customer’s 
describe the process through which an account may be made and is effective. 
item passes in the payor bank. Prior to Certain of the tests determining the pri- 
this process or at any time while it is ority status of the item are the same as 
going on, the payor bank may receive for final payment under Section 4—213(1), 
knowledge or a legal notice affecting the but additional tests apply in the context 
item, such as knowledge or a notice that Of the present section. The first event 
the drawer has filed a petition in bank- mentioned, namely, acceptance, means 
ruptcy or made an assignment for the formal acceptance as that term is used 
benefit of creditors; may receive an order and defined in Section 3—410. Certifica- 
of the drawer stopping payment on the tion is the type of certification defined in 
item; may have served on it an attach- “¢Ction 3—411. Payment of the item in 
ment of the account of the drawer; or C@Sh under Section 4—213(1) (a), final 


the bank itself may exercise a right of settlement for the item under Section 
setoff against the drawer’s account. Each 4—212(1)  (b) and completion of the 
process of posting under Section 4— 


of these events affects the account of 
the drawer and may eliminate or freeze 
all or part of whatever balance is avail- 
able to pay the item. Subsection (1) 
states the rule for determining the rela- 
tive priorities between these various legal 
events and the item. 

2. The rule is that if any one of sev- 
eral things has been done to the item or 
if it has reached any one of several 
stages in its processing at the time the 
knowledge, notice, stop-order or legal 
process is received or served and a rea- 
sonable time for the bank to act thereon 
expires or the setoff is exercised, the 


213(1) (c) all constitute final payment 
of the item and confer priority. After a 
cash payment, final settlement or the 
completion of the process of posting, any 
knowledge, notice, stop-order, legal pro- 
cess or setoff comes too late and cannot 
interfere with either the payment of the 
item or a charge to the customer’s 
account based ‘upon such payment. 


3. The sixth event conferring priority 
is stated by the language “or otherwise 
has evidenced by examination of such in- 
dicated account and by action its deci- 
sion to pay the item.” This general 
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“omnibus” language is necessary to pick 
up other possible types of action impos- 
sible to specify particularly but where 
the bank has examined the account to see 
if there are sufficient funds and _ has 
taken some action indicating an inten- 
tion to pay. An example is what has 
sometimes been called “sight posting” 
where the bookkeeper examines the ac- 
count and makes a decision to pay but 
postpones posting. The clause should be 
interpreted in the light of Nineteenth 
Ward Bank vy. First Nat. Bank of South 
Weymouth, 184 Mass. 49, 67 N.E. 670 
(1903). It is not intended to refer to var- 
ious preliminary acts in no way close to 
a true decision of the bank to pay the 
item, such as receipt of the item over the 
counter for deposit, entry of a _ provi- 
sional credit in a passbook, or the making 
of a provisional settlement for the item 
through the clearing house, by entries in 
accounts, remittance or otherwise. All ac- 
tions of this type are provisional and none 
of them evidences the bank’s decision to 
pay the item. In this section as in Section 


4—213 reasoning such as appears in 
Cohen vy. First Nat. Bank of Nogales, 
22 Ariz. 394, 400, 198 P. 122, 124, 15 


A.L.R. 701 (1921); Briviesca v. Coronado, 
19m Galo dme 244. 120m eb 20 649881941) 
White Brokerage Co. v. Cooperman, 207 
Minn. 239, 290 N.W. 790 (1940); Scotts 
Bluff County v. First Nat. Bank of 
Gering, 115 Neb. 273, 212 N.W. 617, 618 
(1927); Provident Savings Bank & Trust 
Co. v. Hildebrand, 49 Ohio App. 207, 
196 N.E. 790, 791 (1934); Schaer v. First 
Nat. Bank of Brenham, 132 Tex. 499, 
124 S.W.2d 108 (1939) (bill of exchange); 
Union State Bank of Lancaster v. Peo- 
ple’s State Bank of Lancaster, 192 Wis. 
28, 33, 211 N.W. 931, 933 (1927); 1 
Paton’s Digest 1067, is rejected. 

4. The seventh and last event confer- 
ring priority for an item and a charge to 
the customer’s account based upon the 
item is stated by the language “become 
accountable for the amount of the item 
under subsection (1) (d) of Section 4— 
213 and Section 4—302 dealing with the 
payor bank’s responsibility for late return 
of items’. Under Section 4—213(i) (d) 
if a payor bank makes a provisional set- 
tlement for an item and fails to revoke 
the settlement in the time and manner 
permitted by statute, clearing house rule 
or agreement, such combination of events 
constitutes final payment of the item. 
Under Section 4—302 a payor bank may 
also become accountable for the amount 
of an item in certain other situations 
even though there has been no provi- 
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sional settlement for the item or such 
action as constitutes final payment under 
Section 4—213(1). Expiration of the dead- 
lines under Section 4—213(1) (d) or 4— 
302 with resulting accountability by the 
payor bank for the amount of the item, 
establishes priority of the item over no- 
tices, stop-orders, legal process or setoff. 


5. In the case of knowledge, notice, 
stop-orders and legal process the effec- 
tive time for determining whether they 
were received too late to affect the pay- 
ment of an item and a charge to the cus- 
tomer’s account by reason of such pay- 
ment, is receipt plus a reasonable time 
for the bank to act on any of these 
communications. Usually a relatively short 
time is required to communicate to the 
bookkeeping department advice of one of 
these events but certainly some time is 
necessary. Compare Sections 1—201(27) 
and 4403. In the case of setoff the 
effective time is when the setoff is ac- 
tually made. 

6. As between one item and another 
no priority rule is stated, other than the 
convenience of the bank. This rule is 
justified because of the impossibility of 
stating a rule that would be fair in all 
cases, having in mind the almost infinite 
number of combinations of large and 
small checks in relation to the available 
balance on hand in the drawer’s account; 
the possible methods of receipt; and 
other difficulties. Further, where the 
drawer has drawn all the checks, he 
should have funds available to meet all 
of them and has no basis for urging 
one should be paid before another; and 
the holders have no direct right against 
the payor bank in any event, unless of 
course, the bank has accepted, certified 
or finally paid a particular item, or has 
become liable for it under Section 4— 
302. Under subsection (2) the bank obvi- 
ously has the right to pay items for 
which it is itself liable ahead of those 
for which it is not. 

Cross references: 

Sections 3—410, 3—411, 4—213(1), 4— 
301, 4—302. 

Definitional cross references: 

“Accepted”. Section 3—410. 

“Account”. Section 4—104. 

“Agreement”. Section 1—201. 

“Certified”. Section 3—411. 

“Clearing house”. Section 4—104. 

“Customer”. Section 4—104. 

“Item”. Section 4—104. 

“Notice”. Section 1—201. 

“Payor bank”. Section 4—105. 

“Settle”. Section 4—104. 
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NORTH CAROLINA COMMENT 


Subsection (1): This subsection in- 
directly gives a payor bank a reasonable 
time to act on any notice it receives. How- 
ever, the main emphasis is on establishing 
a cut-off time for determining the bank’s 


right or duty to pay an item or to charge 
the customer’s account for the item. 

See also GS 25-4-403 (customer’s right 
to stop payment; burden of proof of loss). 


PART 4. 


RELATIONSHIP BETWEEN Payor BANK AND ITs CUSTOMER. 


§ 25-4-401. When bank may charge customer’s account.—(1) As 
against its customer, a bank may charge against his account any item which is oth- 
erwise properly payable from that account even though the charge creates an over- 


draft. 


(2) A bank which in good faith makes payment to a holder may charge the indi- 


cated account of its customer according to 


(a) the original tenor of his altered item ; or 


(b) the tenor of his completed item, even though the bank knows the item has 
been completed unless the bank has notice that the completion was improper. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. It is fundamental that upon proper 
payment of a draft the drawee may charge 
the account of the drawer. This is true 
even though the draft is an overdraft since 
the draft itself authorizes the payment for 
the drawer’s account and carries an implied 
promise to reimburse the drawee. 

2. Subsection (2) parallels the provision 
which protects a holder in due course 
against discharge by reason of alteration 
and permits him to enforce the instrument 
according to its original tenor. Section 
3—407(3). It adopts the rule of cases ex- 
tending the same protection to a drawee 


who pays in good faith. The subsection 
also follows the policy of Sections 3—115 
and 3—407(3) by protecting the drawee 
who pays a completed instrument in good 
faith according to the instrument as com- 
pleted. 


Cross references: 
Sections 3—115 and 3—407. 


Definitional cross references: 
“Account”. Section 4—104. 
“Bank”. Section 1—201. 
“Customer”. Section 4—104. 
“Good faith’. Section 1—201. 
“Holder”. Section 1—-201. 

“Ttem”. Section 4—104. 

“Properly payable”. Section 4—104. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection ex- 
pressly permits overdrafts; but a bank is 
not required to pay overdraft items. 

Subsection (2): This covers the amounts 
that may be properly charged against a 
customer’s account. The two provisions 
follow the same theories found in: (a) GS 
25-3-407 (3), which permits an HDC to 
collect the original tenor of an altered 


negotiable instrument; (b) GS 25-3-115 
and 25-3-407 (3), which permit full re- 
covery on incomplete instruments com- 
pleted in excess of authority. 

This section is broader in scope than the 
article 3 sections, because article 3 applies 
only to ‘negotiable instruments,’ while 
this section applies to any “item.” 


§ 25-4-402. Bank’s liability to customer for wrongful dishonor.—A 


payor bank is liable to its customer for damages proximately caused by the wrong- 
ful dishonor of an item. When the dishonor occurs through mistake liability is lim- 
ited to actual damages proved. If so proximately caused and proved damages may 
include damages for an arrest or prosecution of the customer or other consequential 
damages. Whether any consequential damages are proximately caused by the 
wrongful dishonor is a question of fact to be determined in each case. (1921, c. 4, 
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OFFICIAL COMMENT 

Prior uniform statutory provision: None. may be awarded on the basis of defama- 

Purposes: tion “per se” without proof that damage 


1. This section is new to the Uniform 


Laws, although similar statutory provi- 
sions are in existence in twenty-three 
jurisdictions. 


2. The liability of the drawee for dis- 
honor has sometimes been stated as one 
for breach of contract, sometimes as for 
negligence or other breach of a tort duty, 
and sometimes as for defamation. This 
section does not attempt to specify a 
theory. “Wrongful dishonor” excludes 
any permitted or justified dishonor, as 
where the drawer has no credit extended 
by the drawee, or where the draft lacks 
a necessary indorsement or is not properly 
presented. 

3. This section rejects decisions which 
have held that where the dishonored item 
has been drawn by a merchant, trader or 
fiduciary he is defamed in his business, 
trade or profession by a reflection on his 
credit and hence that substantial damages 


has occurred. The merchant, trader and 
fiduciary are placed on the same footing 
as any other drawer and in all cases of 
dishonor by mistake damages recoverable 
are limited to those actually proved. 

4. Wrongful dishonor is different from 
“failure to exercise ordinary care in han- 
dling an item”, and the measure of dam- 
ages is that stated in this section, not that 
stated in Section 4—103(5). 

5. The fourth sentence of the section 
rejects decisions holding that as a matter 
of law the dishonor of a check is not the 
“proximate cause” of the arrest and pros- 
ecution of the customer, and leaves to 
determination in each case as a question 
of fact whether the dishonor is or may be 
the “proximate cause’. 


Definitional cross references: 
“Bank”. Section 1—201. 
“Customer”. Section 4—104. 
“Item”. Section 4—104. 


NORTH CAROLINA COMMENT 


This section states the measure of dam- 
ages for wrongful dishonor of an item. 
It appears that it does not change the sub- 
stance of GS 53-57. There were only two 
North Carolina decisions on GS 53-57: 

Thomas v. American Trust Co., 208 N.C. 
653, 182 S.E. 136 (1935), held, when no 
malice in dishonor, the customer is en- 
titled at least to nominal damages. This 


dictum (?) seems contrary to the wording 
of GS 53-57 and 25-4-402, both of which 
adopt an “actual damages proved” test 
when no malice is proved. 

Woody v. First Nat'l Bank, 194 N.C. 549, 


140 S.B. 150 (1927),- held, if malice is 
proved, the depositor can recover actual 
or nominal damages, and also punitive 
damages. 


§ 25-4-403. Customer’s right to stop payment; burden of proof of 
loss.—(1) A customer may by order to his bank stop payment of any item pay- 
able for his account but the order must be received at such time and in such manner 
as to afford the bank a reasonable opportunity to act on it prior to any action by the 
bank with respect to the item described in § 25-4-303. 

(2) An oral order is binding upon the bank only for fourteen calendar days un- 
less confirmed in writing within that period. A written order is effective for only 


six months unless renewed in writing. 


(3) The burden of establishing the fact and amount of loss resulting from the 
payment of an item contrary to a binding stop payment order is on the customer. 


Chee ecee rts Sol L900; Cr 700, Sl.) 


OFFICIAL COMMENT 


Prior uniform statutcry provision: None. 


Purposes: 

1. This section is new. It is intended to 
replace separate statutes in twenty-nine 
states which regulate stop-payment orders. 

2. The position taken by this section is 
that stopping payment is a service which 
depositors expect and are entitled to re- 
ceive from banks notwithstanding its dif- 
ficulty, inconvenience and expense. The in- 
evitable occasional losses through failure 


to stop should be borne by the banks as 
a cost of the business of banking. 

3. Subsection (1) follows the decisions 
holding that a payee or indorsee has no 
right to stop payment. This is consistent 
with the provision governing payment or 
satisfaction. See Section 3—603. The sole 
exception to this rule is found in Section 
4—405 on payment after notice of death, 
by which any person claiming an interest 
in the account can stop payment. 
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4. Payment is commonly stopped only 
on checks; but the right to stop payment 
is not limited to checks, and extends to 
any item payable by any bank. Where the 
maker of a note payable at a bank is in a 
position analogous to that of a drawer 
(Section 3—121) he may stop payment of 
the note. By analogy the rule extends to 
drawees other than banks. 

5. There is no right to stop payment 
after certification of a check or other ac- 
ceptance of a draft, and this is true no 
matter who procures the certification. See 
Sections 3—411 and 4—303. The acceptance 
is the drawee’s own engagement to pay, 
and he is not required to impair his credit 
by refusing payment for the convenience of 
the drawer. 

6. Normally a direction to stop payment 
is first given by telephone. Notwithstand- 
ing statutes which require a written order, 
banks customarily accept such directions, 
and have been held to waive the writing. 
Subsection (2) is intended to protect both 
parties by making the oral direction effec- 
tive for only a short time during which 
the drawer must confirm it in writing, 
and by eliminating thereafter any claim of 
waiver by acceptance of the oral direction. 

7. The existing statutes all specify a 
time limit after which any direction to stop 
payment becomes ineffective unless it is 
renewed in writing; and the majority of 
them have specified six months. The pur- 
pose of the provision is, of course, to facili- 
tate stopping payment by clearing the 
records of the drawee of accumulated unre- 
voked stop orders, as where the drawer 
has found a lost instrument or has settled 
his controversy with the payee, but has 
failed to notify the drawee. The last sen- 
tence of subsection (2), together with the 
second clause in Section 4—404, rejects 
the reasoning of such cases as Goldberg 
v. Manufacturers Trust Company, 199 
Misc. 167, 102 N.Y.S.2d 144 (1951). 
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8. A payment in violation of an effective 
direction to stop payment is an improper 
payment, even though it is made by mis- 
take or inadvertence. Any agreement to 
the contrary is invalid under Section 4— 
103(1) if in paying the item over the stop 
payment order the bank has failed to ex- 
ercise ordinary care. The drawee is, how- 
ever, entitled to subrogation to prevent un- 
just enrichment (Section 4—407); retains 
common-law defenses, e. g., that by con- 
duct in recognizing the payment the cus- 
tomer has ratified the bank’s action in 
paying over a stop payment order (Section 
1—103); and retains common-law rights, 
e. g., to recover money paid under a mis- 
take (Section 1—103) in cases where the 
payment is not made final by Section 3— 
418. It has sometimes been said that pay- 
ment cannot be stopped against a holder 
in due course, but the statement is inac- 
curate. The payment can be stopped but 
the drawer remains liable on the instru- 
ment to the holder in due course (Sections 
3—305, 3—413) and the drawee, if he pays, 
becomes subrogated to the rights of the 
holder in due course against the drawer. 
Section 4—407. Any defenses available 
against a holder in due course remain 
available to the drawer, but other defenses 
are cut off to the same extent as if the 
holder himself were bringing the action. 

Cross references: 

Point 3: Sections 3—603(1), 4—405. 

Point 4: Section 3—121. 

Point 5: Sections 3—411 and 4—303. 

Point 8: Sections 3—305, 3—413, 3— 
418, 4103 and 4—407. 


Definitional cross references: 


“Account”. Section 4—104. 

“Bank”. Section 1—201. 

“Burden of establishing”. Section 1—201. 
“Customer”. Section 4—104. 

“Item”. Section 4—104. 

“Send”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection gives 
a bank a reasonable time to act on a stop- 


order. 

Subsection (2): This subsection makes 
an oral stop-order effective for fourteen 
days and a written stop-order effective for 
six months. This differs from GS 25-198 
which (a) implied that an original oral 
stop-order was effective for six months 
and (b) stated that a renewal stop-order 
had to be in writing and was effective for 
six months. 

Payment may not be stopped after ac- 
ceptance of a draft or certification of a 
check. See GS 25-3-411 and 25-4-303. 

Subsection (3): Payment in violation of 


a stop-order is improper, but under sub- 
section (3) the customer must prove his 
damages. 

While a bank may contract to relieve it- 
self of liability for nonnegligently over- 
looking a stop-order, it may not contract 
away its duty to use reasonable care. Also, 
to prevent unjust enrichment, a bank is 
given subrogation rights under GS 25-4- 
407. 

(Note: The section applies only to bank- 
drawees, but it applies to any “item.” Ar- 
ticle 3 contains no similar rule for “nego- 
tiable instruments” drawn on nonbanks, 
but the same right to stop payment exists 
apart from statute.) 
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§ 25-4-404. Bank not obligated to pay check more than six months 
old.—A bank is under no obligation to a customer having a checking account to 
pay a check, other than a certified check, which is presented more than six months 
after its date, but it may charge its customer’s account for a payment made thereaf- 


tenan rood daltna(C. 5. Sevloe, 192976-341).5..5 1 905.0n/00 26.1, ) 
OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: 


This section incoiporates a type of 
statute adopted in twenty-six jurisdictions. 
The time limit is set at six months be- 
cause banking and commercial practice 
regards a check outstanding for longer than 
that period as stale, and a bank will 
normally not pay such a check without 
consulting the depositor. It is therefore 
not required to do so, but is given the 
option to pay because it may be in a 
position to know, as in the case of dividend 
checks, that the drawer wants payment 
made. 

Certified checks are excluded from the 


section because they are the primary ob- 
ligation of the certifying bank (Sections 
3—411 and 3—413), which obligation runs 
direct to the holder of the check. The 
customer’s account was charged when the 
check was certified. 


Cross references: 
Sections 3—411 and 3—413. 


Definitional cross references: 
“Account”. Section 4—104. 
“Bank”. Section 1—201. 
“Check”. Section 3—104. 
“Customer”. Section 4—104. 
“Good faith’. Section 1—201. 
“Present”. Section 3—504. 


NORTH CAROLINA COMMENT 


This section is similar to GS 25-194, a 
section added by North Carolina to the 
NIL. GS 25-194, however, was broader 
than this UCC section in that GS 25-194 


it 


applied to “a check or other instrument 
payable on demand.” GS 25-4-404 applies 
only to checks. 


§ 25-4-405. Death or incompetence of customer.—(1) A payor or col- 


lecting bank’s authority to accept, pay or collect an item or to account for proceeds 
of its collection if otherwise effective is not rendered ineffective by incompetence of 
a customer or [of] either bank existing at the time the item is issued or its collection 
is undertaken if the bank does not know of an adjudication of incompetence. Neither 
death nor incompetence of a customer revokes such authority to accept, pay, collect 
or account until the bank knows of the fact of death or of an adjudication of incom- 
petence and has reasonable opportunity to act on it. 


(2) Even with knowledge a bank may for ten days after the date of death pay 
or certify checks drawn on or prior to that date unless ordered to stop payment by 


a person claiming an interest in the account. (1965, c. 700, s. 1.) 


Editor’s Note.—The “of”? in brackets is 
suggested as a correction of “or,” which 
appears in the 1965 Session Laws. 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. This section is new, although similar 
statutory provisions are in existence in 
seven states. 

2. Subsection (1) follows existing de- 
cisions which hold that a drawee (payor) 
bank is not liable for the payment of a 
check before it has notice of the death or 
incompetence of the drawer. The justice 
and necessity of the rule are obvious. A 
check is an order to pay which the bank 
must obey under penalty of possible lia- 
bility for dishonor. Further, with the 
tremendous volume of items handled any 


TDI NeC——2F 


rule which required banks to verify the 
continued life and competency of drawers 
would be completely unworkable. 


One or both of these same reasons apply 
to other phases of the bank collection and 
payment process and the rule is made wide 
enough to apply to these other phases. It 
applies to all kinds of “items”, to “cus- 
tomers” who own items as well as “cus- 
tomers” who draw or make them; to the 
function of collecting items as well as the 
function of accepting or paying them; to 
the carrying out of instructions to account 
for proceeds even though these may in- 
volve transfers to third parties; to deposi- 
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tary and intermediary banks as_ well 
as payor banks; and to incompetency ex- 
isting at the time of the issuance of an 
item or the commencement of the collec- 
tion or payment process as well as to in- 
competency occurring thereafter. Further, 
the requirement of actual knowledge 
makes inapplicable the rule of some cases 
that an adjudication of incompetency is 
constructive notice to all the world be- 
cause obviously it is as impossible for 
banks to keep posted on such adjudications 
(in the absence of actual knowledge) as it 
is to keep posted as to death of immediate 
or remote customers. 

3. Subsection (2) provides a _ limited 
period after death during which a bank 
may continue to pay checks (as distin- 
guished from other items) even though 
it has notice. The purpose of the provision, 
as of the existing statutes, is to permit 
holders of checks drawn and issued shortly 
before death to cash them without the 
necessity of filing a claim in probate. The 
justification is that such checks normally 
are given in immediate payment of an ob- 
ligation, that there is almost never any 
reason why they should not be paid, and 
that filing in probate is a useless formality, 
burdensome to the holder, the executor, 
the court and the bank. 
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This section does not prevent an executor 
or administrator from recovering the pay- 
rent from the holder of the check. It is not 
intended to affect the validity of any gift 
causa mortis or other transfer in contem- 
plation of death, but, merely to relieve the 
bank of liability for the payment. 

4. Any surviving relative, creditor or 
other person who claims an interest in the 
account may give a direction to the bank 
not to pay checks, or not to pay a partic- 
ular check. Such notice has the same ef- 
fect as a direction to stop payment. The 
bank has no responsibility to determine 
the validity of the claim or even whether 
it is “colorable’. But obviously anyone 
who has an interest in the estate, includ- 
ing the person named as executor in a will, 
even if the will has not yet been admitted 
to probate, is entitled to claim an interest 
in the account. 


Definitional cross references: 


“Accept”. Section 3—410. 
“Bank”. Section 1—201. 

“Certify”. Section 3-- 111. 

“Check”. Section 3- -104. 
“Customer”. Section 4—104. 
“Depository bank”. Section 4—105. 
“Item”. Section 4—1(4. 

“Payor bank”. Section 4—105. 


NORTH CAROLINA COMMENT 


Banking custom in North Carolina oper- 
ates on the premise that a check should not 
be paid after death of the drawer. This cus- 
tom is supported by GS 105-24, a tax sec- 
tion, which states that a bank should not 
pay over any money after the death of a 
customer without retaining an amount to 
pay inheritance taxes. 


Unless GS 105-24 is amended, GS 25- 
4-405 (2) will have little practical meaning. 

Graham v. Hoke, 219 N.C. 755, 14 S.E.2d 
790 (1941), is contrary to GS 25-4-405 (2), 
holding that death of a drawer revoked any 
authority of a bank to pay “a cheque.” 


§ 25-4-406. Customer’s duty to discover and report unauthorized 


signature or alteration.—(1) When a bank sends to its customer a statement 
of account accompanied by items paid in good faith in support of the debit entries or 
holds the statement and items pursuant to a request or instructions of its customer 
or otherwise in a reasonable manner makes the statement and items available to the 
customer, the customer must exercise reasonable care and promptness to examine 
the statement and items to discover his unauthorized signature or any alteration on 
an item and must notify the bank promptly after discovery thereof. 


(2) If the bank establishes that the customer failed with respect to an item to 
comply with the duties imposed on the customer by subsection (1) the customer is 
precluded from asserting against the bank 


(a) his unauthorized signature or any alteration on the item if the bank also es- 
tablishes that it suffered a loss by reason of such failure ; and 


(b) an unauthorized signature or alteration by the same wrongdoer on any 
other item paid in good faith by the bank after the first item and statement was 
available to the customer for a reasonable period not exceeding fourteen calendar 
days and before the bank receives notification from the customer of any such unau- 
thorized signature or alteration. 
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(3) The preclusion under subsection (2) does not apply if the customer estab- 
lishes lack of ordinary care on the part of the bank in paying the item(s). 

(4) Without regard to care or lack of care of either the customer or the bank a 
customer who does not within one year from the time the statement and items are 
made available to the customer (subsection (1)) discover and report his unautho- 
rized signature or any alteration on the face or back of the item or does not within 
three years from that time discover and report any unauthorized indorsement is 
precluded from asserting against the bank such unauthorized signature or indorse- 


ment or such alteration. 


(5) If under this section a payor bank has a valid defense against a claim of a 
customer upon or resulting from payment of an item and waives or fails upon re- 
quest to assert the defense the bank may not assert against any collecting bank or 
other prior party presenting or transferring the item a claim based upon the unau- 
thorized signature or alteration giving rise to the customer’s claim. (1965, c. 700, 


a RB) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. This section is new to Uniform Laws. 
It is to replace statutes in forty jurisdic- 
tions dealing with the general subject: of a 
depositor’s duty to discover and report 
forgeries and alterations. In these statutes 
there is substantial variation in rules 
prescribed as to the following matters: 
applheation of the statute to unauthorized 
signatures, raised checks or altered checks; 
inclusion of special provisions with respect 
to fictitious payees; periods of time pre- 
scribed for termination of right of cus- 
tomer to assert claims against bank; time 
when limitation period begins to run; re- 
striction of rights of customer stated in 
terms of liability for loss, preclusion of 


rights or limitations on time in which 
suits may be brought. 
2. Subsection (1) states the general 


duty of a customer to exercise reasonable 
care and promptness tc examine his bank 
statements and items to discover his un- 
authorized signature or any alteration and 
to promptly notify the bank if he discovers 
an unauthorized signature or alteration. 
This duty becomes operative when the bank 
does any one of three things with respect 
to the statement of account and support- 
ing items paid in good faith. The first ac- 
tion is the sending of the statement and 
items to the customer. The sending may 
be either by mailing or any other action 
within the definition of “send” (Section 
1—201). The second action is the holding 
of such statement and items available for 
the customer pursuant to a request for in- 
structions of the customer. The third ac- 
tion is stated as “or otherwise in a rea- 
sonable manner makes the statement and 


items available to the customer.” Such 
wider residual language is desirable to 
cover unusual situations. An example 


might be where the bank knows a cus- 


tomer has left a former address but does 
not know any new address to which to 
send the statement or item or to obtain 
instructions from the customer. The third 
residual type of action, however, must be 
“reasonable” and any court has the power 
to determine that a particular action or 
practice of a bank, other than sending 
statements and items or holding them 
pursuant to instructions, is not reasonable. 


3. Subsection (2) states the effect of a 
failure of a customer te comply with sub- 
section (1). The first effect stated in sub- 
paragraph (a) is that he is precluded from 
asserting against the bank his unauthorized 
signature and alteration if the bank estab- 
lishes that it suffered a loss by reason of 
the customer’s failure. The bank has the 
burden of establishing that it suffered some 
loss. 

Under subparagraph (b) if, after the 
first item and statement becomes available 
plus a reasonable period not exceeding 
fourteen calendar days, the bank pays in 
good faith any other item on which there 
is an unauthorized signature or alteration 
by the same wrongdoer, which payment is 
prior to receipt by the bank of notification 
of such unauthorized signature or alter- 
ation on the first item the customer is 
precluded from asserting the additional 
unauthorized signature or alteration. This 
rule follows substantial case law that pay- 
ment of an additional item or items bear- 
ing an unauthorized signature or altera- 
tion by the same wrongdoer is a loss suf- 
fered by the bank traceable to the cus- 
tomer’s failure to exercise reasonable care 
in examining his statement and notifying 
the bank of objections to it. One of the 
most serious consequences of failure of 
the customer to comply with the require- 
ments of subsection (1) is the opportunity 
presented to the wrongdoer to repeat his 
misdeeds. Conversely, one of the best ways 
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to keep down losses in this type of situa- 
tion is for the customer to promptly ex- 
amine his statement and notify the bank 
of an unauthorized signature or alteration 
so that the bank will be alerted to stop 
paying further items. Hence, the rule of 
subparagraph (b) is prescribed and to 
avoid dispute a specific time limit for ac- 
tion by the customer is designated, namely 
fourteen calendar days. 

4. The two effects on the customer of 
his failure to comply with subsection (1) 
(subparagraphs (a) and (b) of subsection 
(2)) are stated in terins of preclusion from 
asserting a claim agaiust the bank. How- 
ever, these two effects occur only if the 
customer has failed to exercise reasonable 
care and promptness in examining his 
statement and items and notifying the 
bank and as to this question of fact the 
burden is upon the bank to establish such 
failure. Further, even if the bank succeeds 
in establishing that the customer has failed 
to exercise ordinary care, if in turn the 
customer succeeds in establishing that the 
bank failed to exercise ordinary care in 
paying the item(s) the preclusion rule 
does not apply. This distribution of the 
burden of establishing between the cus- 
tomer and the bank provides reasonable 
equality of treatment and requires each 
person asserting the negligence to establish 
such negligence rather than requiring either 
person to establish that his entire course 
of conduct constituted ordinary care. 


5. Whether the preclusion rule of sub- 
section (2) operates or does not operate 
depends upon determinations as to ordinary 
care of the customer and possibly of the 
bank. However, subsection (4) places an 
absolute time limit on the right of a cus- 
tomer to make claim for payment of al- 
tered or forged paper without regard to 
care or lack of care of either the customer 
or the bank. In the case of alteration or 
the unauthorized signature of the customer 
himself the absolute time limit is one year. 
In the case of unauthorized indorsements 
it is three years. This recognizes that there 
is little excuse for a customer not detecting 
an alteration of his own check or a forgery 
of his own signature. However, he does not 
know the signatures of indorsers and may 
be delayed in learning that indorsements 
are forged. The three year absolute time 
limit on the discovery of forged indorse- 
ments should be ample, because in the 
great preponderance of cases the customer 
will learn of the forged indorsements with- 
in this time and if in any exceptional case 
he does not, the balance in favor of a 
mechanical termination of the liability of 
the bank outweighs what few residuary 
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risks the customer may still have. In 
thirteen of the existing statutes there are 
limitations on the liability of a bank for 
payment of items bearing forged indorse- 
ments which limitation periods range from 
thirty days to two years. In the remaining 
twenty-seven no provision is made for 
forged indorsements. 


6. Nothing in this section is intended to 
affect any decision holding that a customer 
who has notice of something wrong with 
an indorsement must exercise reasonable 
care to investigate and to notify the bank. 
It should be noted that under the rules 
relating to impostors and signatures in the 
name of the payee (Section 3—405) certain 
forged indorsements on which the bank has 
paid the item in good faith may be treated 
as effective notwithstanding such discovery 
and notice. If the alteration or forgery 
results from the drawer’s negligence the 
drawee who pays in good faith is also 
protected. Section 3—406. 


7. The forty existing statutes on the 
subject as well as Section 4—406 evidence 
a public policy in favor of imposing on 
customers the duty of prompt examination 
of their bank statements and the notifica- 
tion of banks of forgeries and alterations 
and in favor of reasonable time limitations 
on the responsibility of banks for pay- 
ment of forged or altered items. In two 
New York cases, however, it has been held 
that a payor bank may waive defenses of 
the kind prescribed by the section and 
ignore the public policy indicated by these 
defenses and recover the full amount of a 
forged or altered item from a collecting 
bank. Fallick v. Amalgamated Bank of 
New York, 232 App. Div. 127, 249 N.Y.S. 
238 (1st Dep’t. 1931); National Surety 
Corp. v. Federal Reserve Bank of New 
York, 188 Misc. 207, 70 N.Y.S.2d 636 
(1946), affirmed without opinion 188 Misc. 
213, 70 N.Y.S.2d 642 (1946). Subsection 
(5) is intended to reject the holding of 
these and like cases. Although the principle 
of subsection (5) might well be applied to 
other types of claims of customers against 
banks and defenses to these claims, the 
rule of the subsection is limited to defenses 
of a payor bank under this section. No 
present need is known to give the rule 
wider effect. 


Cross references: 

Sections 3—404, 3—405, 3—406, 3—407, 
8—417 and 4—207. 

Definitional cross references: 

“Alteration”. Section 3—407. 

“Bank”. Section 1—201. 

“Collecting bank”. Section 4—105. 

“Customer”. Section 4—104. 
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“Good faith’. Section 1—201. 
“TIndorsement”. Section 3—204. 
“Item”. Section 4—104. 
“Payor bank”. Section 4—105. 
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“Send”. Section 1—201. 
“Unauthorized signature”. Section 1— 
201. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection takes 
the place of GS 53-76, which also places 
a general duty of due care on a depositor 
to inspect vouchers and promptly report 
any errors. 

Subsection (2): Subsection (2) (b) 
changes the rule of GS 53-52 on the time 
within which a depositor must report his 
Own unauthorized signature: GS 53-52 
uses an automatic 60-day test, ie., (a) for 
forgeries reported within 60 days of day 
the customer receives his voucher, he can 
recover; but (b) for forgeries not reported 
within the 60 days, he cannot recover. 

When there has been a series of unau- 
thorized signatures or alterations by the 
same person, subsection (2) (b) has a 
special rule. It provides, in effect, that a 
depositor cannot recover payments made 
by the bank during a period of time com- 
mencing with 14 days after the customer 
has first received one such item and end- 
ing with the time that the bank receives 
notice. These rules apply only if the cus- 
tomer has been negligent under subsec- 
tion (1). 

Subsection (3): A depositor has three 


years to report an unauthorized indorse- 
ment. A bank may not show that its cus- 
tomer is “precluded” if the customer es- 
tablishes lack of ordinary care on the part 
of the bank. 

Subsection (4): As in subsection (2) 
(b), this subsection (4) changes the rule 
of GS 53-52 on the time within which a 
depositor must report his own unautho- 
rized signature. (See subsection (2) (b) 
above.) 

Even within the one-year, three-year, 
and 14-day periods, the depositor must still 
use “reasonable care and promptness.” 

The decision of Schwabenton v. Security 
Nat'l Bank, 251 N.C. 655, 111 S.E.2d 856 
(1960), is changed by GS 25-4-406. 

Subsection (5): This subsection prevents 
a bank that can make itself whole against 
its customer from recovering from collect- 
ing banks or other prior parties. 

GS 53-75 (statement of account from 
bank to depositor deemed final adjustment 
if not objected to within five years) will 
still cover irregularities other than unau- 
thorized signatures and alterations. 


§ 25-4-407. Payor bank’s right to subrogation on improper pay- 
ment.—lIf a payor bank has paid an item over the stop payment order of the drawer 
or maker or otherwise under circumstances giving a basis for objection by the 
drawer or maker, to prevent unjust enrichment and only to the extent necessary to 
prevent loss to the bank by reason of its payment of the item, the payor bank shall 
be subrogated to the rights 

(a) of any holder in due course on the item against the drawer or maker ; and 

(b) of the payee or any other holder of the item against the drawer or maker 
either on the item or under the transaction out of which the item arose ; and 

(c) of the drawer or maker against the payee or any other holder of the item 
with respect to the transaction out of which the item arose. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. Section 4403 states that a stop pay- 
ment order is binding on a bank. If a bank 
pays an item over such a stop order it is 
prima facie liable, but under subsection 
(3) of 4403 the burden of establishing 
the fact and amount of loss from such pay- 
ment is on the customer. A defense fre- 
quently interposed by a bank in an action 
against it for wrongful payment over a 
stop-order is that the drawer or maker 
suffered no loss because he would have 
been liable to a holder in due course in 
any event. On this argument some cases 


have held that payment cannot be stopped 
against a holder in due course. Payment 
can be stopped, but if it is, the drawer or 
maker is liable and the sound rule is that 
the bank is subrogated to the rights of the 
holder in due course. The preamble and 
subsection (a) of this section state this 
rule. 


2. Subsection (b) also subrogates the 
bank to the rights of the payee or other 
holder against the drawer or maker either 
on the item or under the transaction out 
of which it arose. It may well be that the 
payee is not a holder in due course but 
still has good rights against the drawer. 
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These may be on the check but also may 
not be as, for example, where the drawer 
buys goods from the payee and the goods 
are partially defective so that the payee 
is not entitled to the full price, but the 
goods are still worth a portion of the con- 
tract price. If the drawer retains the goods 
he is obligated to pay a part of the agreed 
price. If the bank has paid the check it 
should be subrogated to this claim of the 
payee against the drawer. 


3. Subsection (c) subrogates the bank to 
the rights of the drawer or maker against 
the payee or other holder with respect to 
the transaction out of which the item arose. 
If, for example, the payee was a fraudu- 
lent salesman inducing the drawer to is- 
sue his check for defective securities, and 
the bank pays the check over a stop order 
but reimburses the drawer for such pay- 
ment, the bank should have a basis for 
getting the money back from the fraudu- 
lent salesman. 
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4. The limitations of the preamble pre- 
vent the bank itself trom getting any 
double recovery or benefits out of its sub- 
rogation rights conferred by the section. 

5. The spelling out of the affirmative 
rights of the bank in this section does not 
destroy other existing rights (Section 1— 
103). Among others these may include the 
defense of a payor bank that by conduct 
in recognizing the payment a customer has 
ratified the bank’s action in paying in dis- 
regard of a stop payment order or rights 
to recover money paid under a mistake. 


Cross reference: 
Section 4—403. 


Definitional cross references: 

“Holder”. Section 1—201. 

“Holder in due course”. Section 3—302. 
“Item”. Section 4—104. 

“Payor bank”. Section 4—105. 


NORTH CAROLINA COMMENT 


This section is closely related to GS 25-4- 
403 on stop-orders. 

Basically, the section is intended to pre- 
vent unjust enrichment, and it accom- 
plishes this by allowing a payor bank that 
has made a wrongful payment to be sub- 
rogated to the rights of various other 


Perhaps the most important right of a 
payor is to have the rights of any prior 
HDC against the drawer-customer in cases 
where the bank has failed to obey a stop- 
order. 


parties against others. 
PAR tes 


COLLECTION OF DOCUMENTARY DRAFTS. 


§ 25-4-501. Handling of documentary drafts; duty to send for pre- 
sentment and to notify customer of dishonor.—A bank which takes a docu- 
mentary draft for collection must present or send the draft and accompanying docu- 
ments for presentment and upon learning that the draft has not been paid or ac- 
cepted in due course must seasonably notify its customer of such fact even though 
it may have discounted or bought the draft or extended credit available for with- 
drawal as of right. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

To state the duty of a bank handling a 
documentary draft for a customer. “Docu- 
mentary draft” is defined in Section 4—104. 
Notice that the duty stated exists even 
when the bank has bought the draft. This 
is because to the customer the draft nor- 
mally represents an underlying commercial 
transaction, and if that is not going through 
as planned he should know it promptly. 


Cross references: 

In Article 4: Sections 4—201, 4202, 4— 
203, 4-204 and 4—210. 

In Article 5: Sections 
5—112 and 5—113. 

Definitional cross references: 

“Documentary draft”. Sections 4—104, 
5—103. 
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NORTH CAROLINA COMMENT 


Notice that the bank has a duty to no- 
tify its customer even when the bank has 
bought the dishonored draft. This is be- 
cause the customer will normally be com- 
mercially interested in the fact of dis- 


honor even though the customer is not to 
be held liable on the instrument. 

See Branch Bank & Trust Co. v. Bank 
of Washington, 255 N.C. 205, 120 S.E.2d 
830 (1961). 
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§ 25-4-502. Presentment of ‘‘on arrival’ drafts.—When a draft or the 
relevant instructions require presentment “on arrival,” “when goods arrive” or the 
like, the collecting bank need not present until in its judgment a reasonable time 
for arrival of the goods has expired. Refusal to pay or accept because the goods 
have not arrived is not dishonor; the bank must notify its transferor of such refusal 
but need not present the draft again until it is instructed to do so or learns of the 
arrival of the goods. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

The section is designed to establish a 
definite rule for “on arrival” drafts. The 
term includes not only drafts drawn pay- 
able “on arrival” but also drafts forwarded 


quires the exercise of such judgment in 
estimating time as a bank may be expected 
to have. Commonly the buyer-drawee will 
want the goods and will therefore call for 
the documents and take up the draft when 
they do arrive. 


with instructions to present “on arrival’. 
The term refers to the arrival of the rele- 
vant goods. Unless a bank has actual 
knowledge of the arrival of the goods, as 
for example, when it is the “notify” party Definitiona) cross references: 

on the bill of lading, the section only re- “Collecting bank”. Section 4—105, 


NORTH CAROLINA COMMENT 


Notice the duty to notify of a refusal to 
pay even though the refusal does not 
amount to a dishonor. 


Cross references: 
In Article 4: Sections 4—202 and 4—203. 
In Article 5: Section 5—112. 


§ 25-4-503. Responsibility of presenting bank for documents and 
goods; report of reasons for dishonor; referee in case of need.—Unless 
otherwise instructed and except as provided in article 5 a bank presenting a docu- 
mentary draft 

(a) must deliver the documents to the drawee on acceptance of the draft if it is 
payable more than three days after presentment ; otherwise, only on payment ; and 


(b) upon dishonor, either in the case of presentment for acceptance or present- 

ment for payment, may seek and follow instructions from any referee in case of 
need designated in the draft or if the presenting bank does not choose to utilize his 
services it must use diligence and good faith to ascertain the reason for dishonor, 
must notify its transferor of the dishonor and of the results of its effort to ascertain 
the reasons therefor and must request instructions. 
But the presenting bank is under no obligation with respect to goods represented 
by the documents except to follow any reasonable instructions seasonably received ; 
it has a right to reimbursement for any expense incurred in following instructions 
and to prepayment of or indemnity for such expenses. (1899, c. 733, s. 131; Rev., s. 
AEA 3 Niede Coaitear ret Fe 91 0 GAA Scie eRe A  RR 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 131(3), Uniform Negotiable I[nstru- 
ments Law. 


Changes: Completely rewritten and en- 
larged. 

Purposes: 

1. To state the rules governing, in the 
absence of instructions, the duty of the 
presenting bank in case either of honor or 
of dishonor of a documentary draft. The 
section should be read in connection with 
Section 2—514 on when documents are 
deliverable on acceptance, when on pay- 
ment. 


2. If the draft is drawn under a letter of 
credit, Article 5 controls. See Sections 5— 
109 through 5—114. 

Cross references: 

Point 1. Section 2—-514; see also Sec- 
tion 4—504. 

Point 2. Article 5, especially Sections 
5—109 through 5—114. 

Definitional cross references: 

“Documentary draft”. Sections 
5—103. 

“Presenting bank’. Section 4—105. 


4—104, 
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NORTH CAROLINA COMMENT 


Subsection (a): This subsection varies 
the duty to deliver the accompanying docu- 
ments according to whether the draft is 
payable more or not more than three days 
after presentment. This subsection should 
be read in conjunction with GS 25-2-514 
on when documents are deliverable on 
acceptance and when only on payment. 


Subsection (b): This gives a bank two 
choices after dishonor: (1) Ask advice of 
any designated “referee in case of need”; 
or (2) contact the transferor. 

Article 5 controls when a draft is drawn 
under letter of credit. See GS 25-5-109 
through 25-5-114. 


§ 25-4-504. Privilege of presenting bank to deal with goods; secu- 


rity interest for expenses.—(1) A presenting bank which, following the dis- 
honor of a documentary draft, has seasonably requested instructions but does not 
receive them within a reasonable time may store, sell, or otherwise deal with the 
goods in any reasonable manner. 

(2) For its reasonable expenses incurred by action under subsection (1) the 
presenting bank has a lien upon the goods ur their proceeds, which may be fore- 
closed in the same manner as an unpaid seller’s lien. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

To give the presenting bank, after dis- 
honor, a privilege to dea] with the goods 
in any commercially reasonable manner 
pending instructions from its transteror 
and, if still unable to communicate with 


receipt of any requested instructions, even 
if the requested instructions are later re- 
ceived. 

The “reasonable manner” referred to 
means one reasonable in the light of busi- 
ness factors and the judgment of a busi- 
ness man. 


Cross references: 

Sections 4-503 and 2—706. 
Definitional cross references: 
“Presenting bank”. Section 4—105. 


its principal after a reasonable time, a 
right to realize its expenditures as if fore- 
closing on an unpaid seller’s lien (Section 
2—706). The provision includes situations 
in which storage of goods or other action “Documentary draft”. Sections 4—104, 
becomes commercially necessary pending 5—103. 


NORTH CAROLINA COMMENT 


This section gives protection to a bank if foreclosing an unpaid seller’s lien under 


that has reasonably dealt with goods. Ex- GS 25-2-706. 
penditures may be realized by the bank as 
ARTICLE 5. 


Letters of Credit. 
NORTH CAROLINA COMMENT 


A brief outline of letters of credit may serve to explain the coverage of article 5. First, 
it is estimated that today ninety percent of imports are financed by letters of credit. 
Also the letter of credit is becoming more important in the domestic field. 

The device takes two forms: (a) A “documentary” letter and (b) a “clean” letter. 

The documentary letter helps in financing arrangements when a buyer is unwilling 
to pay before goods are shipped and when the seller is unwilling to ship without 
guarantee of payment. In such case an issuer (bank or other financier) at the request 
of its customer (buyer) issues a letter which is its promise to the beneficiary (seller) 
that it will accept or pay drafts drawn on it by the beneficiary under stated conditions 
if the drafts are accompanied by the appropriate documents (invoice, bill of lading, etc.). 

Often an advising bank near the seller will be selected to notify the seller of the letter 
of credit. If the bank near the seller also engages that it will honor the credit of the 
issuer, the advising bank becomes a confirming bank. 

Because the letter of credit is an evolving financial paper, needing room for experi- 
mentation, the rules governing it are purposely drawn quite loosely. Official Comment 
2 to GS 25-5-102 states the growth aspect. 


§ 25-5-101. Short title.—This article shall be known and may be cited as 
Uniform Commercial Code—Letters of Credit. (1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Letters of credit have been known and 
used for many years, in both international 
and domestic transactions, and in many 
forms; but except for a few provisions, 
like Section 135 of the Negotiable I[nstru- 
ments Law, they have not been the sub- 
ject of statutory enactment, and the law 
concerning them has been developed in 
the cases. 


This provision of the Negotiable Instru- 


ments Law is no longer in the Code. See 
the contrary rule in Section 3—410 on the 


definition of acceptance. The other source 
of law respecting letters of credit is the 
law of contracts with occasional unfortu- 
nate excursions into the law of guaranty. 
This Article is intended within its limited 
scope (see Comment to Section 5—102) 
to set an independent theoretical frame 
for the further development of letters of 
credit. 


Cross references: 
Sections 5—102, 5—103 and 3—410. 


§ 25-5-102. Scope.—(1) This article applies 


(a) to a credit issued by a bank if the credit requires a documentary draft or a 
documentary demand for payment ; and 

(b) to a credit issued by a person other than a bank if the credit requires that 
the draft or demand for payment be accompanied by a document of title ; and 

(c) to a credit issued by a bank or other person if the credit is not within sub- 
paragraphs (a) or (b) but conspicuously states that it is a letter of credit or is 
conspicuously so entitled. 

(2) Unless the engagement meets the requirements of subsection (1), this article 
does not apply to engagements to make advances or to honor drafts or demands for 
payment, to authorities to pay or purchase, to guarantees or to general agreements. 

(3) This article deals with some but not all of the rules and concepts of letters of 
credit as such rules or concepts have developed prior to this chapter or may here- 
after develop. The fact that this article states a rule does not by itself require, imply 
or negate application of the same or a converse rule to a situation not provided for 
or to a person not specified by this article. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

To define the transactions to which this 
Article applies and to indicate that the 
rules stated are not intended to be exhaus- 
tive of the law applicable to letters of 
credit. 


1. Although letters of credit are com- 
monly thought of as being issued by banks 
and private bankers, other financing in- 
stitutions can and do enter into transac- 
tions which fit the traditional concept of 
letters of credit. This is particularly true 
when the financing institution at the re- 
quest of a buyer of goods promises the 
seller of the goods that it will pay or ac- 
cept drafts or demands for payment on 
either the buyer or itself if the drafts are 
accompanied by documents of title cover- 
ing the goods involved in the sales con- 
tract. Banks and private bankers also is- 
sue money credits which do not require 
documents of title to be presented as one 
of the conditions of honor. So far as these 
institutions are concerned the accompany- 
ing papers can range from a certification 
that certain building contracts have been 
performed in whole or in part or a notice 
that goods have been sent or a notice of 


default of some kind into the more tradi- 
tional document of title. Subsection (1) 
attempts to make clear that automatic ap- 
plication of this Article to the transaction 
in question depends upon the nature of the 
issuer. Paragraph (1) (a) is applicable to 
banks and states that whenever the promise 
to honor is conditioned on presentation of 
any piece of paper, the transaction is with- 
in this Article whereas paragraph (1) (b) 
makes automatic application of the Article 
to transactions involving issuers other than 
banks dependent upon the requirement of 
a document of title. 


Since banks issue “clean” as well as 
“documentary” credits and since other 
persons may desire to bring transactions 
involving papers other than documents of 
title within the coverage of this Article, 
paragraph (1) (c) permits the issuer to 
do so by conspicuous notation that the 
paper is a letter of credit. Whether a 
transaction falls within the mandatory or 
the permissive paragraphs of subsection 
(1) is also of importance on the question 
of payment of funds held by an issuer at 
the time of its insolvency (See Section 
5—117). 

Subsection (2) states the negative of 
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the rules of applicability of subsection (1) 
for greater clarity but is not intended to 
either enlarge or limit the tests of appli- 
cability there laid down. 

2. Subsection (3) recognizes that in the 
present state of the law and variety of 
practices as to letters of credit, no statute 
can effectively or wisely codify all the pos- 
sible law of letters of credit without 
stultifying further development of this use- 
ful financing device. The more important 
areas not covered by this Article revolve 
around the question of when documents 
in fact and in law do or do not comply 
with the terms of the credit. In addition 
such minor matters as the absence of ex- 
piration dates and the effect of extending 
shipment but not expiration dates are also 
left untouched for future adjudication. The 
rules embodied in the Article can be 
viewed as those expressing the fundamental 
theories underlying letters of credit. For 
this reason the second sentence of subsec- 
tion (3) makes explicit the court’s power to 
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apply a particular rule by analogy to cases 
not within its terms, or to refrain from 
doing so. Under Section 1—102(1) such 
application is to follow the canon of liberal 
interpretation to promote underlying pur- 
poses and polices. Since the law of letters 
of credit is still developing, conscious use 
of that canon and attention to fundamental 
theory by the court are peculiarly appro- 
priate. 


Cross reference: 

Section 1—102. 

Definitional cross references: 
“Agreement”. Section 1—201. 
“Bank”. Section 1—201. 
“Conspicuous”. Section 1—201. 
“Credit”. Section 5—103. 
“Documentary draft”. Section 5—103. 
“Document of title’ Section 1—201. 
“Draft”. Section 3-104. 

“Honor”. Section 1—-201. 

“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


Under subsection (1) the applicability of 
article 5 depends on the nature of the is- 
suer and the nature of the credit issued: 

(a) Paragraph (1) (a) includes ‘“docu- 
mentary” letters by banks. 

(b) Paragraph (1) (b) includes docu- 
mentary credits by nonbanks. 

(c) Paragraph (1) (c) includes so-called 
“clean” letters by both banks and non- 
banks. 

Possible The 


amendment: Permanent 


Editorial Board has rejected an amend- 
ment proposed by and adopted by New 
York which would exclude from the 
operation of article 5 a credit subject to 
the Uniform Customs and Practice for 
Commercial Documentary Credits fixed by 
the Thirteenth or by any subsequent 
Congress of the International Chamber of 
Commerce. See Report No. 1 of Perma- 
nent Editorial Board 81-6. 


§ 25-5-103. Definitions.—(1) In this article unless the context otherwise 


requires 


(a) “Credit” or “letter of credit’? means an engagement by a bank or other 
person made at the request of a customer and of a kind within the scope of this 
article (§ 25-5-102) that the issuer will honor drafts or other demands for payment 
upon compliance with the conditions specified in the credit. A credit may be either 
revocable or irrevocable. The engagement may be either an agreement to honor or 
a statement that the bank or other person is authorized to honor. 

(b) A “documentary draft” or a “documentary demand for payment” is one 
honor of which is conditioned upon the presentation of a document or documents. 
“Document” means any paper including document of title, security, invoice, certifi- 
cate, notice of default and the like. 

(c) An “issuer” is a bank or other person issuing a credit. 

(d) A “beneficiary” of a credit is a person who is entitled under its terms to 
draw or demand payment. 

(e) An “advising bank” is a bank which gives notification of the issuance of a 
credit by another bank. 

(f) A “confirming bank” is a bank which engages either that it will itself honor 
a credit already issued by another bank or that such a credit will be honored by 
the issuer or a third bank. 

(g) A “customer” is a buyer or other person who causes an issuer to issue a 
credit. The term also includes a bank which procures issuance or confirmation on 
behalf of that bank’s customer. 
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(2) Other definitions applying to this article and the sections in which they 


appear are: 
“Notation of credit.” § 25-5-108. 
“Presenter.” § 25-5-112 (3). 


(3) Definitions in other articles applying to this article and the sections in which 


they appear are: 


“Accept” or “Acceptance.” § 25-3-410. 


“Contract for sale.” § 25-2-106. 
“Draft.” § 25-3-104. 

“Holder in due course.” § 25-3-302. 
“Midnight deadline.” § 25-4-104. 
“Security.” § 25-8-102. 


(4) In addition, article 1 contains general definitions and principles of construc- 
tion and interpretation applicable throughout this article. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

To define terms used in this Article. 

1. Paragraph (a) ot subsection (1) in de- 
fining a “credit” or “letter of credit” sets 
forth the requirement that the engagement 
of the bank or other person to honor 
drafts or other demands for payment be 
at the request of another and involve a 
transaction falling within the scope of this 
Article (Section 5—102). It then makes 
clear that the “engagement” may be by 
way of agreement, that is, a promise to 
honor, or by way of an authority to honor, 
thus including within the definition of let- 
ter of credit, papers called “authorities to 
purchase or pay”. The definition also makes 
clear that the engagement may be either 
revocable or irrevocable, the legal conse- 
quences of which are spelled out in Sec- 
tion 5—10U6 on the time and effect of estab- 
lishment of a credit. Neither the definition 
nor any other section of this Article deals 
with the issue of when a credit, not clearly 
labelled as either revocable or irrevocable 
falls within the one or the other category 
although the Code settles this issue with 
respect to the sales contract (Section 2— 
325). This issue so far as it affects an is- 
suer under this Article is intentionally 
left to the courts for decision in the light 
of the facts and genera] law (Section 1— 
103) with due regard to the general pro- 
visions of the Code in Article 1 particu- 
larly Section 1—205 on course of dealing 
and usage of trade. 

2. Paragraph (b) is intended to show 
that the word “document” is far broader 
than “document of title’ for the purposes 
of this Article. This is of special impor- 
tance with respect to the application of 
the Article to banks under Section 5— 
102(1) (a) and differs from the definition 
of “document” in Article 9 on secured 
transactions which is there limited to doc- 
uments of title. See Section 9—105(1) (e). 


3. The legal relations between the issuer 
(1) (c) and the beneficiary (1) (d) and be- 
tween the issuer and the customer (1) (g) 
are spelled out in other sections of this 
Article. The legal relations between the 
customer and the beneficiary turn on the 
underlying transaction between them: if 
that transaction be one of sale of goods, 
their rights depend upon Article 2; if the 
transaction involves the sale of investment 
securities, Article 8 will be applicable; if 
the transaction involves the transfer of 
commercial paper, Article 3 will be ap- 
plicable; if documents of title are trans- 
ferred, Article 7 will be applicable; and 
if the transaction is intended to create a 
security interest, Article 9 will apply. The 
issuer is not a guarantor of the performance 
of these underlying transactions. See Sec- 
tion 5—109. 

4. The definition of customer in subsec- 
tion (1) (g) is explicitly made to include 
a bank which is acting for its customer, 
so that a particular transaction may well 
involve a metropolitan issuing bank and 
two customers, one of whom is the ulti- 
mate customer as, e.g., the buyer of goods 
and the other of whom is the buyer’s local 
bank which has requested the metropolitan 
bank to issue the credit. 

5. The definitions of “advising” and “‘con- 
firming” banks in subsection (1) (e) and 
(f) do not include a statement of their le- 
gal consequences. These are set Out pri- 
marily in Section 5—107 on advice of cred- 
it, confirmation; error in statement. 


Cross references: 
Point 1: Sections 5—102, 5—106, 1—103, 
1—205, 2—325 and Article 1. 


Point 2: Sections 5—102, 1—201 and 
9—105. 

Point 3: Articles 2, 3, 7, 8 and 9; Sec- 
tion 5—109. 

Point 5: Section 5—107. 
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“Gives notification”. Section 1—201. 
“Honor”. Section 1—201. 
“Person”. Section 1—201. 


Definitional cross references: 
“Agreement”. Section 1—201. 
“Bank”. Section 1—201. 
“Document of title”. Section 1—201. 


NORTH CAROLINA COMMENT 


Paragraph (b) is intended to show that 
the word “document” is broader than 
“document of title’ for purposes of this 
article. This is especially important with 
respect to GS 25-5-102 (1) (a); and the 


broadened definition is different from the 
definition of “document” in article 9 on 
secured transaction which refers only to 
“documents of title.’ See GS 25-9-105 


(1) (e). 


§ 25-5-104. Formal requirements; signing.—(1) Except as otherwise 
required in subsection (1) (c) of § 25-5-102 on scope, no particular form of 
phrasing is required for a credit. A credit must be in writing and signed by the 
issuer and a confirmation must be in writing and signed by the confirming bank. 
A modification of the terms of a credit or confirmation must be signed by the 
issuer or confirming bank. 

(2) A telegram may be a sufficient signed writing if it identifies its sender by an 
authorized authentication. The authentication may be in code and the authorized 
naming of the issuer in an advice of credit is a sufficient signing. (1965, c. 700, 
Sagi 

OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: 


1. Subsection (1) is to make clear that, 
except for the statement or title required 
by Section 5—102(1) (c) to bring certain 
transactions within the scope of this Ar- 
ticle, no particular form need be followed; 
it is sufficient that the credit is in writing 
and signed by the issuer. The subsection 
also states that any modification is subject 
to the same requirements of signing and 
writing. Compare Section 2—209(3) on 
sale of goods. Questions of mistake, waiver 
or estoppel are left to supplementary prin- 
ciples of law. See Section 1—103. 

2. Subsection (2), although perhaps un- 
necessary in view of the definition of 
“signed” in Section 1—201, is inserted 


here to make certain that code and author- 
ized naming of an issuer is a sufficient sign- 
ing. These forms of signing are so cus- 
tomary that their explicit inclusion is use- 
ful to eliminate all controversy on the 
point. 


Cross references: 
Point 1: Sections 5—102, 2—209, 1—103. 
PoOintee se sectionel—-20 16 


Definitional cross references: 
“Confirming bank”. Section 5—103. 
“Credit”. Section 5—103. 
“Issuer”. Section 5—103. 

“Signed”. Section 1—201. 
“Telegram”. Section 1—201. 
 Derinsa sections 1—201. 
“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section does not attempt to cover 


questions of mistake, waiver or estoppel 


which are left to other principles of law. 
See GS 25-1-103. 


§ 25-5-105. Consideration.—No consideration is necessary to establish a 
credit or to enlarge or otherwise modify its terms. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

It is not to be expected that a financial 
institution will engage its credit without 
some form of expected remuneration. But 
it is not expected that the beneficiary will 
know what the issuer’s remuneration was, 
or whether in fact there was any identifi- 


able remuneration in a given case. And it 
would be extraordinarily difficult for the 
beneficiary to prove the issuer’s remunera- 
tion. This section dispenses with such 
proof. 

Definitional cross references: 

“Credit”. Section 5—103. 

“Terms”. Section 1—201. 


§ 25-5-106. Time and effect of establishment of credit.—(1) Unless 


otherwise agreed a credit is established 


(a) as regards the customer as soon as a letter of credit is sent to him or the 
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letter of credit or an authorized written advice of its issuance is sent to the bene- 
ficiary ; and 

(b) as regards the beneficiary when he receives a letter of credit or an autho- 
rized written advice of its issuance. 


(2) Unless otherwise agreed once an irrevocable credit is established as regards 
the customer it can be modified or revoked only with the consent of the customer 
and once it is established as regards the beneficiary it can be modified or revoked 
only with his consent. 


(3) Unless otherwise agreed after a revocable credit is established it may be 
modified or revoked by the issuer without notice to or consent from the customer 
or beneficiary. 


(4) Notwithstanding any modification or revocation of a revocable credit any 
person authorized to honor or negotiate under the terms of the original credit is 
entitled to reimbursement for or honor of any draft or demand for payment duly 
honored or negotiated before receipt of notice of the modification or revocation and 
the issuer in turn is entitled to reimbursement from its customer. (1965, c. 700, 
Sul 3) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

To define when a letter of credit is estab- 
lished in relation to the customer and the 
beneficiary, and to set forth for both ir- 
revocable and revocable credits the legal 
consequences of the fact of establishment. 


1. The primary purpose of determining 
the time of establishment of an irrevocable 
credit is to determine the point at which 
the issuer is no longer free to take unilat- 
eral action with respect to the cancellation 
of the credit or modification of its terms. 
So far as the customer is concerned this 
point of time is reached when the issuer 
“sends” (as that term is defined in Section 
1—201) the credit or when its authorized 
agent, the advising bank, sends the advice 
of the credit to the beneficiary. Since the 
sending is pursuant to an agreement be- 
tween the issuer and the customer, it is 
the issuer’s performance of the first stage 
of the contract and under Section 5—107 
(4) the risk of transmission is on the cus- 
tomer. The beneficiary, however, cannot 
rely upon the credit until and unless he 
receives it. His right to protest to the is- 
suer in the event of cancellation or modifi- 
cation, therefore, turns on receipt. Nothing 
in this section affects the beneficiary’s right 
to protest the improper nature of the credit 
or its cancellation (i.e., its non-receipt) as 
against the customer, who will normally 
have agreed to have a letter of credit is- 
sued in favor of the beneficiary under some 
underlying contract. See, e. g., Section 2— 
325(1) on buyer’s failure to seasonably 
furnish an agreed letter of credit pursuant 
to a sales contract. 


2. So far as a revocable letter of credit 


is concerned, the rules stated in subsections 
(3) and (4) are intended to show that so 
far as the customer or beneficiary is con- 
cerned establishment of such a credit has 
no legal significance unless the parties 
provide otherwise in their contracts with 
the issuer. The primary significance of the 
establishment of a revocable letter of cred- 
it is the obligation it imposes upon the is- 
suer to innocent third parties who have 
negotiated or honored drafts drawn under 
the credit before receiving notice of its 
cancellation or change. The purpose of 
this rule is to further the movement of 
goods which the underlying transaction 
typically envisages and to preserve the 
solidity of American credits. As a neces- 
sary consequence of the imposition of this 
duty upon the issuer, a duty of reimburse- 
ment of the issuer is placed upon the 
customer by explicit mention here even 
though it would fall within the general 
duty of reimbursement imposed by Sec- 
tion 5—114(3). 

Cross references: 

Point 1: Sections 5—107, 2—325. 

Point 2: Section 5—114. 

Definitional cross references: 

“Beneficiary”. Section 5—103. 

“Credit”. Section 5—103. 

“Customer”, Section 5—103. 

“Draft”. Section 3—104. 

“Honor”. Section 1—201. 

“Tssuer’. Section 5—103. 

“Notice”. Section 1—201. 

“Person”. Section 1—201. 

“Receive notice”. Section 

“Send”. Section 1—201. 

“Written”. Section 1—201. 


1—201. 
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NORTH CAROLINA COMMENT 


longer free to take unilateral action in 
cancelling or modifying the credit. 


The time of establishing an irrevocable 
credit is the time at which the issuer is no 


§ 25-5-107. Advice of credit; confirmation; error in statement of 
terms.—(1) Unless otherwise specified an advising bank by advising a credit is- 
sued by another bank does not assume any obligation to honor drafts drawn or de- 
mands for payment made under the credit but it does assume obligation for the 
accuracy of its own statement. 

(2) A confirming bank by confirming a credit becomes directly obligated on the 
credit to the extent of its confirmation as though it were its issuer and acquires the 
rights of an issuer. 

(3) Even though an advising bank incorrectly advises the terms of a credit it 
has been authorized to advise the credit is established as against the issuer to the 
extent of its original terms. 

(4) Unless otherwise specified the customer bears as against the issuer all risks 
of transmission and reasonable translation or interpretation of any message relating 
to*a_ credit." (1965, -c.4/00 75,41.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. An “advising bank” is defined in Sec- 
tion 5—103. Subsection (1) of this section 
states its obligations to transmit accurately 
but not to honor drafts. The advice may of 
course not be accurate. The advising bank 
is responsible for its own error; under 
subsection (3), however, the issuer is 
bound to honor only in accordance with 
the original terms of the credit. 

2. A “confirming bank” is defined in Sec- 
tion 5—103. Subsection (2) of this section 
states its obligations and rights. The ob- 
ligation, to the extent of the confirmation, 
is that of an issuer and so too is the right 
of reimbursement. The most important 
aspect of this rule is that a beneficiary 
who has received a confirmed credit has 
the independent engagements of both the 
issuer and the confirming bank. A con- 
firming bank may of course be an advising 


bank so far as the issuer’s engagement is 
concerned but this is rarely of importance 
because its own engagement if the terms 
be improperly advised will be to honor in 
accordance with those terms. 

3. Subsection (4) distributes the risks, 
as between customer and issuer, of errors 
in transmission and translation by placing 
them on the customer in the absence of 
specific agreement to the contrary. See 
also Section 5—109(1) (b). 

Cross references: 

Sections 5—103 and 5—109. 

Definitional cross references: 

“Advising bank”. Section 5—103. 

“Bank”. Section 1—201. 

“Confirming bank”. Section 5—103. 

“Credit”. Section 5—103. 

“Customer”. Section 5—103. 

“Draft”. Section 3—104. 

“Honor”. Section 1—201. 

“Tssuer”. Section 5—103. 


NORTH CAROLINA COMMENT 


“Advising bank” is defined in GS 25-5- 
103. Subsection (1) states such bank’s ob- 
ligation is to merely transmit, not honor, 
drafts. 

“Confirming bank” is defined in GS 25- 
5-103; and GS 25-5-107 (2) states that such 


bank is liable to the extent of its confirma- 
tion. Thus, a beneficiary who has received 
a confirmed credit has the independent en- 
gagements of both the issuing bank and the 
confirming bank. 


§ 25-5-108. ‘“‘Notation credit’’; exhaustion of credit.—(1) A credit 
which specifies that any person purchasing or paying drafts drawn or demands for 
payment made under it must note the amount of the draft or demand on the letter 
or advice of credit is a “notation credit.” 

(2) Under a notation credit 

(a) a person paying the beneficiary or purchasing a draft or demand for pay- 
ment from him acquires a right to honor only if the appropriate notation is made 
and by transferring or forwarding for honor the documents under the credit such a 
person warrants to the issuer that the notation has been made; and 

(b) unless the credit or a signed statement that an appropriate notation has 
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been made accompanies the draft or demand for payment the issuer may delay hon- 
or until evidence of notation has been procured which is satisfactory to it but its 
obligation and that of its customer continue for a reasonable time not exceeding 
thirty days to obtain such evidence. 

(3) If the credit is not a notation credit 

(a) the issuer may honor complying drafts or demands for payment presented 
to it in the order in which they are presented and is discharged pro tanto by honor 
of any such draft or demand: 

(b) as between competing good faith purchasers of complying drafts or demands 
the person first purchasing has priority over a subsequent purchaser even though 
the later purchased draft or demand has been first honored. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Practice has varied in regard to re- 
quiring notation on a letter of credit of 
the drafts drawn thereunder, and dispute 
has been rife for more than a century over 
the effect of failure by a purchaser to make 
such notations when they are required. The 
confusion has been due to a failure to dis- 
tinguish two different types of credit and 
the different results which flow from each. 


Under subsection (3), if an issuer 
chooses to issue a credit not requiring nota- 
tion or if the credit is available in portions 
(see Section 5—110) without requirement 
of notation the issuer avoids all troubles 
attendant on any purchaser’s failure to 
make notations, but he also imperils the 
utility of the credit to a beneficiary by rea- 
son of its possible exhaustion before any 
particular purchaser may have discounted 
drafts under it, so that there may be no 
market at all for such drafts. Yet this way 
of operation becomes useful and desirable 
at least whenever the credit is “domiciled,” 
i.e., when it is explicitly made available 
only through one particular named cor- 
respondent, who will have his own records 
of prior drafts. 

Subsection (3) expressly protects the is- 
suer under such a credit (almost exactly 
as in the case of drafts drawn in a set un- 
der Section 3—801) in regard to any drafts 
which he honors in good faith, even though 
they are in the hands of a party who as 
against some other purchaser of drafts is 
not entitled to their proceeds. Similarly, in 
the last sentence, the rights of successive 


good faith purchasers are regulated as with 
drafts in a set. 

2. Under subsection (2), on the other 
hand, the notation machinery is made 
available where the credit provides for 
notation in accordance with subsection (1). 
This is useful particularly where the credit 
is intended (as a traveler’s letter would be) 
for roving use, but the responsibility is put 
upon the purchaser to make the appropriate 
notation on pain of reimbursing the issuer 
for any loss occasioned by the failure. The 
provision in regard to delay of honor while 
evidence of notation is being procured is 
novel in the law, but is believed to be a 
necessary addition first, to protect the is- 
suer, and second, to educate purchasers. 

Subsection (2) (a) avoids a difficult 
question of conflict of laws by making the 
obligation to note a condition of the cred- 
it itself, governed, therefore, by the law 
which controls the issue of the credit. 


Cross references: 

Sections 3—801 and 5—110. 
Definitional cross references: 
“Beneficiary”. Section 5—103. 
“Credit”. Section 5—103. 
“Customer”. Section 5—103. 
“Document”. Section 5—103. 
“Draft”. Section 3—104. 
“Good faith’. Section 1—201. 
“Honor”. Section 1—201. 
“Issuer”. Section 5—103. 
“Person”. Section 1—201. 
“Purehase-4) Section) 1—201. 
“Purchaser”. Section 1—201. 
“Rights”. Section 1—201. 
“Signed”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsections (1) and (2) set forth certain 
rights and duties of parties under a “nota- 
tion credit.” 

Subsection (3) covers a non-notation 
letter of credit. Of special importance un- 
der the non-notation credit is the rule of 


paragraph (b) stating a “first in time—first 
in right” rule among several purchasers. 

Because of the dangers to one buying 
drafts under the non-notation draft, their 
marketability is cut down. 


§ 25-5-109. Issuer’s obligation to its customer.—(1) An issuer’s obli- 
gation to its customer includes good faith and observance of any general banking 
usage but unless otherwise agreed does not include liability or responsibility 
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(a) for performance of the underlying contract for sale or other transaction be- 


tween the customer and the beneficiary ; or 


(b) for any act or omission of any person other than itself or its own branch or 
for loss or destruction of a draft, demand or document in transit or in the posses- 


sion of others; or 


(c) based on knowledge or lack of knowledge of any usage of any particular 


trade. 


(2) An issuer must examine documents with care so as to ascertain that on 
their face they appear to comply with the terms of the credit but unless otherwise 
agreed assumes no liability or responsibility for the genuineness, falsification or ef- 
fect of any document which appears on such examination to be regular on its face. 

(3) A non-bank issuer is not bound by any banking usage of which it has no 


knowledge. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: 


1. The extent of the issuer’s obligation 
to its customer is based upon the agree- 
ment between the two. Like all agreements 
within the Code, that agreement is the 
bargain of the parties in fact as defined in 
Section 1—201(3) and includes the obliga- 
tion of good faith imposed by Section 1— 
203 and the observance of any course of 
dealing or usage of trade made applicable 
by Section 1—205. Subsection (1) of this 
section states, as a particular application of 
those general rules, the issuer’s standard 
obligation of good faith and observance of 
general banking usage. Disclaimer of the 
obligation of good faith is governed by Sec- 
tion 1—102(3); conflict between express 
terms and a usage otherwise applicable is 
governed by Section 1—205(4). 


Subsection (1) also clarifies the areas 
over which the issuer assumes no liability 
or responsibility except as the agreement 
of the parties may indicate the contrary. 
Paragraph (a) rests on the assumptions 
that the issuer has had no control over 
the making of the underlying contract or 
over the selection of the beneficiary, and 
that the issuer receives compensation for 
a payment service rather than for a guar- 
anty of performance. The customer will 
normally have direct recourse against the 
beneficiary if performance fails, whereas 
the issuer will have such recourse only by 
assignment of or in a proper case subroga- 
tion to the rights of the customer. 


Paragraph (b) also rests in part on the 
assumption that the issuer has not selected 
the other persons who may be involved in 
the transaction. Even though this assump- 
tion fails, however, as where the issuer 
selects the advising bank, the customer by 
entering the underlying transaction has as- 
sumed the risks inherent in it, including 
the risk of loss or destruction of the papers 
involved. The allocation of such risks be- 


tween the parties to the underlying trans- 
action is a proper subject for agreement be- 
tween them, and the small charge for the 
issuance of a letter of credit ordinarily in- 
dicates that the issuer assumes minimum 
risks as against its customer. For com- 
parable reasons Section 5—107(4) puts 
risks of transmission and translation upon 
the customer. 


Paragraph (c) again emphasizes that 
normally an issuer performs a banking and 
not a trade function. This paragraph makes 
an exception to Section 1—205(3), giving 
effect to usages of which the parties ‘are 
or should be aware.” The comparable pro- 
vision for non-bank issuers in subsection 
(3) of this section is limited to unknown 
banking usages and is thus merely a defini- 
tion of a particular type of case not in- 
cluded by the words “should be aware” 
in Section 1—205(3). 

2. Subsection (2) states the basic obliga- 
tion of the issuer to examine with care the 
documents required under the credit. Under 
Section 1—102(3) this obligation cannot be 
disclaimed but standards of performance 
can be determined by agreement if not 
manifestly unreasonable. There are not in- 
frequent cases in which both parties un- 
derstand that peculiar circumstances make 
any check-up on some particular type of 
document impossible and it is agreed that 
the issuer may take it “as presented” —so, 
e.g., export licenses in politically disturbed 
conditions, or “shipping documents” when 
no document in standard or regular form 
can be procured. These agreements will be 
controlling provided they are not manifestly 
unreasonable. 


The purpose of the examination is to 
determine whether the documents appear 
regular on their face. The fact that the 
documents may be false or fraudulent or 
lacking in legal effect is not one for which 
the issuer is bound to examine. His duty 
is limited to apparent regularity on the face 
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of the documents. The duties, privileges 
and rights of an issuer who has received 
documents which are regular on their face 
but are in fact improper because forged 
or fraudulent are dealt with in Section 5— 
114. 

Cross references: 

Point 1: Sections 1—102, 1—201, 1—203, 
1—205, 5—107. 

Point 2: Sections 1—102, 5—114. 

Definitional cross references: 

“Bank”. Section 1—201. 

“Beneficiary”. Section 5—103. 
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“Branch”. Section 1—201. 
“Contract”. Section 1—201. 
“Contract for sale’. Section 2—106. 
“Credit”. Section 5—103. 
“Customer”. Section 5—103. 
“Document”. Section 5—103. 
“Draft”. Section 3—104. 
“Genuine”. Section 1—201. 
“Good faith”. Section 1—201. 
“Issuer”. Section 5—103. 
“Knowledge”. Section 1—201. 
“Person”. Section 1—201. 
“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section provides that in the absence 
of any agreement to the contrary, the issuer 
is liable only for its own conduct; and it 
must exercise only good faith observing 
general banking usage. 


See also GS 25-5-114 on issuer’s duty 
and privilege to honor. 


§ 25-5-110. Availability of credit in portions; presenter’s reserva- 
tion of lien or claim.—(1) Unless otherwise specified a credit may be used in 
portions in the discretion of the beneficiary. 

(2) Unless otherwise specified a person by presenting a documentary draft or 
demand for payment under a credit relinquishes upon its honor all claims to the 
documents and a person by transferring such draft or demand or causing such pre- 
sentment authorizes such relinquishment. An explicit reservation of claim makes 
the draft or demand noncomplying. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. The beneficiary may desire to draw 
more than one draft under the credit, each 
draft accompanied, for instance, by docu- 
ments evidencing a single shipment under 
the underlying sales contract. Subsection 
(1) makes clear that unless otherwise spec- 
ified he may do so. Of course, if he does, 
each draft and its accompanying documents 
must satisfy the terms of the credit and 
their total must not exceed its amount. 
See Comment to Section 5—108(3) on ex- 
haustion of a credit on the rule governing 
the situation in which the total drafts 
drawn do total more than the maximum 
amount of the credit. 


2. The entire purpose of the usual let- 
ter of credit transaction, from the cus- 
tomer’s point of view, is to induce the 
beneficiary to deliver to him through the 
issuer the documents described in the cred- 
it. The buying customer wants the goods, 
and arranges the transaction in order to 
get the documents controlling the goods. 


Therefore, upon honor of the draft, the 
documents must be delivered free of claims 
even though the letter of credit is not for 
the full invoice price and any reservation of 
claim makes the draft non-complying. A 
beneficiary who wishes to prevent such de- 
livery must do so by agreement with the 
customer in the underlying contract and 
must treat the failure to provide a sufficient 
letter of credit as a breach of that contract 
(Section 2—325). So far as the issuer’s 
duty to honor is concerned, the terms of 
the letter of credit are controlling and the 
rule of subsection (2) is applicable. 


Cross references: 
Point 1: Section 5—108. 
Point 2: Sections 2—325, 5—-114. 


Definitional cross references: 
“Beneficiary”. Section 5—103. 
“Credit”. Section 5—103. 
“Documentary draft’. Section 5—103. 
“Document”. Section 5—103. 

“Draft”. Section 3—104. 

“Honor”. Section 1—201. 

“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


“Presenter” jis defined in GS 25-5-112 
(3). See also GS 25-5-108 (3) for rule gov- 


1D N.C.—26 


erning situation when the total of drafts 
drawn exceeds the maximum credit. 
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§ 25-5-111. Warranties on transfer and presentment.—(1) Unless 
otherwise agreed the beneficiary by transferring or presenting a documentary draft 
or demand for payment warrants to all interested parties that the necessary condi- 
tions of the credit have been complied with. This is in addition to any warranties 
arising under articles 3, 4, 7 and 8. 

(2) Unless otherwise agreed a negotiating, advising, confirming, collecting or 
issuing bank presenting or transferring a draft or demand for payment under a 
credit warrants only the matters warranted by a collecting bank under article 4 
and any such bank transferring a document warrants only the matters warranted 
by an intermediary under articles 7 and 8. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: None. section (2), are primarily its own good 
Purpose: faith and authority. See also Comment to 
The purpose of this section is to state Section 5—114(2). 
the peculiar warranty of performance made Cross references: 
by a beneficiary and to make clear the in- Sections 3—417, 4—207, 7—507, 7—508, 
termediary character of the persons mov- 8—306 
ing the documents from the beneficiary to E 
the customer. The beneficiary’s warranty Definitional cross references: 
of compliance with the conditions of the “Advising bank”. Section 5—103. 
credit in subsection (1) is expressly ex- “Bank”. Section 1—201. 
“Beneficiary”. Section 5—103. 


tended to all interested parties unless 

agreed to the contrary. So far as the “Collecting bank”. Section 4—105. 
draft or the relevant documents are con- “Confirming bank”. Section 5—103. 
cerned, the beneficiary’s warranties are “Credit”. Section 5—103. 

usually those of an ordinary transferor or “Documentary draft”. Section 5—103. 
indorser for value although varying cir- “Draft”. Section 3—104. 

cumstances may alter this. The usual war- “Party”. Section 1—201. 
ranties of an intermediary, listed in sub- 


NORTH CAROLINA COMMENT 

Note under subsection (1) that the spe- 
cial warranty of a beneficiary (‘that the 
necessary conditions of the credit have 


been complied with’) is in addition to the 
several warranties arising under: GS 25- 
3-417, 25-4-207, 25-7-507, 25-7-508, 25-8-306. 


§ 25-5-112. Time allowed for honor or rejection; withholding honor 
or rejection by consent; ‘‘presenter.’’—(1) A bank to which a documentary 
draft or demand for payment is presented under a credit may without dishonor of 
the draft, demand or credit 

(a) defer honor until the close of the third banking day following receipt of the 
documents ; and 
(b) further defer honor if the presenter has expressly or impliedly consented 
thereto. 

Failure to honor within the time here specified constitutes dishonor of the draft 
or demand and of the credit. 

(2) Upon dishonor the bank may unless otherwise instructed fulfill its duty to 
return the draft or demand and the documents by holding them at the disposal of 
the presenter and sending him an advice to that effect. 

(3) “Presenter”? means any person presenting a draft or demand for payment 
for honor under a credit even though that person is a confirming bank or other 
correspondent which is acting under an issuer’s authorization. (1965, c. 700, s. 1.) 

Cross Reference.—See Editot’s note to 
25-5-114. 
OFFICIAL COMMENT 
Prior uniform statutory provision: None. 109(2). That may take time. Subsection (1) 


Purposes: 

1. A bank called on to honor drafts un- 
der a credit must examine the accompany- 
ing documents with care. See Section 5— 


of this section therefore allows a longer 
period than in the case of ordinary drafts 
(Section 3—506) for the decision. The 
language in the postamble to subsection 
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(1) particularizes for letters of credit the 
general rule on what constitutes dishonor 
for negotiable instruments (Section 3—507) 
and makes it clear that not only the draft 
but the credit is dishonored. If the partic- 
ular draft is for a portion of the credit 
only, its wrongful dishonor is anticipatory 
repudiation of the entire credit and the 
beneficiary may proceed under Section 5— 
115(2) as well as 5—115(1). 

2. Many letters of credit involve trans- 
actions in international trade and include 
as required documents the documents of 
title controlling the possession of goods 
on their way to the place of issuance of 
the credit. The ordinary rule requiring 
physical return of dishonored documentary 
drafts (Section 4—302) would therefore 
frequently work commercial hardship on 
the mercantile parties to the transaction; 
resale of the goods might be more difficult 
if the controlling documents of title were 
not available at the place of arrival of the 
goods. Subsection (2) therefore expressly 
permits the issuer to retain the documents 
as bailee for the presenter if it advises the 
presenter of its retention for that purpose. 
Compare Sections 4—202(1) (b), 4-503 
and 4—504 on the duties of presenting 
banks. 
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3. The definition of “presenter” is to 
make clear that the term may include a 
bank which has rights in the documentary 
draft or which is in one sense the agent 
ot the issuer. Such a bank may neverthe- 
less give consent under subsection (1), and 
the advice authorized in subsection (2) may 
be sent to it. 

4. Insofar as the banks involved may 
also be depositary, collecting or paying 
banks, Article 4 is applicable. Article 3 
applies to the extent that a negotiable in- 
strument is involved. 

Cross references: 

Point 1: Sections 3—506, 3—507, 5—109, 
5—114 and 5—115. 

Point 2: Sections 4—202, 4—302, 4503 
and 4—504. 

Point 4: Articles 3 and 4. 

Definitional cross references: 

“Bank”. Section 1—201. 

“Confirming bank”. Section 5—103. 

“Credit”. Section 5—103. 

“Documentary draft”. Section 5—103. 

“Draft”. Section 3—104. 

“Honor”. Section 1—201. 

“Tssuer’. Section 5—103. 

“Send”. Section 1—201. 


NORTH CAROLINA COMMENT 


The standard three-day time for a bank’s 
determining whether to honor a docu- 
mentary draft under a credit is longer than 
the time for ordinary drafts under GS 25- 
3-506, because the accompanying docu- 
ments must be examined with great care. 

Note in the postamble to subsection (1) 
that both the draft and the credit are dis- 


honored upon failure to act within the 
specified time. 

Subsection (2), permitting the bank to 
retain documents as bailee for the pre- 
sentee, may be compared with the general 
duty of presenting banks under GS 25-4- 
202 (1) (b), 25-4-503 and 25-4-504. 


§ 25-5-113. Indemnities.—(1) A bank seeking to obtain (whether for it- 
self or another) honor, negotiation or reimbursement under a credit may give an 
indemnity to induce such honor, negotiation or reimbursement. 

(2) An indemnity agreement inducing honor, negotiation or reimbursement 


(a) unless otherwise explicitly agreed applies to defects in the documents but 
not in the goods ; and 

(b) unless a longer time is explicitly agreed expires at the end of ten business 
days following receipt of the documents by the ultimate customer unless notice of 
objection is sent before such expiration date. The ultimate customer may send no- 
tice of objection to the person from whom he received the documents and any bank 
receiving such notice is under a duty to send notice to its transferor before its mid- 
night deadline. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. A draft and accompanying documents 
may almost comply with the terms of the 
credit, but fail in some particular. The is- 
suer is then not obligated to honor the 
draft, but it may be willing to do so if 
properly indemnified against the particular 


defect. Subsection (1) makes clear that it 
is proper for a bank seeking payment, ac- 
ceptance, negotiation or reimbursement un- 
der the credit to give such indemnities, and 
that doing so is a proper part of the busi- 
ness of banking and therefore not ultra 
vires. 

2. Subsection (2) (a) limits the agreed 
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indemnity to defects in the documents, 
since under Section 5—109(1) (a) the is- 
suer is ordinarily not responsible for per- 
formance of the underlying transaction. 
The parties are free to agree further on 
the scope of the indemnity, but the agree- 
ment must be explicit, since an indemnity 
against defects in the goods would be most 
unusual. 

3. Subsection (2) (b) makes it clear that 
the indemnity in the absence of explicit 
agreement for a longer time continues for 
ten days after the receipt of the document 
by the ultimate customer, i.e., the customer 
who is a party to the underlying transac- 
tion. This ten day period may not be 
shortened. [f the customer fails to send 
notice of objection within the period. he 
loses his right to object and the need for 
the indemnity disappears. Compare Sec- 
tion 2—605(2). Thus indemnitors are free 
of the possibility of unknown long-continu- 
ing contingent liability, a danger under 
existing law. 

4. The question whether a particular 
banking usage may require honor of docu- 


Cu. 25. UNIFoRM COMMERCIAL CODE 


§ 25-5-114 


mentary drafts accompanied by indemnities 
for particular defects goes to the meaning 
of the terms of the credit and is beyond 
the scope of this section. See, e.g., Dixon, 
Irmaos & Cia, Ltda., v. Chase Nat. Bank 
of City of New York, 144 F.2d 759 (2d 
Cir., 1944). If by virtue of indemnities and 
usage the credit is complied with, the rights 
of the customer rest on the implications of 
the usage rather than on breach of the is- 
suer’s duty under this Article. Even so, 
the policy of this section and its terms re- 
quire notice before the expiration date. 

Cross references: 

Point 2: Section 5—.i09. 

Point 3: Section 2—605. 

Point 4: Section 1—205. 

Definitional cross references: 

“Bank”. Section 1—201. 

“Credit”. Section 5—103. 

“Customer”. Section 5—103. 

“Documents”. Section 5—103. 

“Honor”. Section 1—201. 

“Midnight deadline” Section 4—104. 

“Person”. Section 1—201. 

“Send”. Section 1—201. 


NORTH CAROLINA COMMENT 


A bank will not be acting ultra vires 
when it gives an indemnity under subsec- 
ticn (1). 

Subsection (2) (a) limits the indemnity 
to defects in the documents and not to de- 
fects in the goods. 

Under subsection (2) (b) the indemnity 
period may not be less than ten days after 
receipt by the ultimate customer (i.e., the 


customer who is a party to the underlying 
transaction). If the customer fails to send 
notice of any objection within the ten days 
(or longer agreed period), he loses his right 
to object, and the need for indemnity dis- 
appears. Cf. GS 25-2-605 (2) (waiver of 
buyer’s objection by failure to particular- 
ize). 


§ 25-5-114. Issuer’s duty and privilege to honor; right to reimburse- 


ment.—(1) An issuer must honor a draft or demand for payment which complies 
with the terms of the relevant credit regardless of whether the goods or documents 
conform to the underlying contract for sale or other contract between the customer 
and the beneficiary. The issuer is not excused from honor of such a draft or de- 
mand by reason of an additional general term that all documents must be satisfac- 
tory to the issuer, but an issuer may require that specified documents must be sat- 
isfactory to it. 

(2) Unless otherwise agreed when documents appear on their face to comply 
with the terms of a credit but a required document does not in fact conform to the 
warranties made on negotiation or transfer of a document of title (§ 25-7-507) or 
of a security (§ 25-8-306) or is forged or fraudulent or there is fraud in the trans- 
action 

(a) the issuer must honor the draft or demand for payment if honor is de- 
manded by a negotiating bank or other holder of the draft or demand which has 
taken the draft or demand under the credit and under circumstances which would 
make it a holder in due course (§ 25-3-302) and in an appropriate case would make 
it a person to whom a document of title has been duly negotiated (§ 25-7-502) or 
a bona fide purchaser of a security (§ 25-8-302) ; and 

(b) in all other cases as against its customer, an issuer acting in good faith may 
honor the draft or demand for payment despite notification from the customer of 
fraud, forgery or other defect not apparent on the face of the documents but a 
court of appropriate jurisdiction may enjoin such honor. 
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(3) Unless otherwise agreed an issuer which has duly honored a draft or de- 
mand for payment is entitled to immediate reimbursement of any payment made 
under the credit and to be put in effectively available funds not later than the day 
before maturity of any acceptance made under the credit. (1965, c. 700, s. 1.) 


Editor’s Note.—Optional subsections (4) 
and (5), discussed in Official Comment 4 
below, were not adopted, and for that rea- 
son optional language making an exception 


of the provisions of subsection (4) was also 
omitted at the end of subsection (1) of § 
25-5-112. 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

To define the areas in which the issuer 
must honor drafts or demands for payment 
under a credit and those in which he has 
an option to do so and to make explicit 
the customer’s duty of reimbursement. 

1. The letter of credit is essentially a 
contract between the issuer and the bene- 
ficiary and is recognized by this Article as 
independent of the underlying contract be- 
tween the customer and the beneficiary 
(See Section 5—109 and Comment there- 
to). In view of this independent nature of 
the letter of credit engagement, the issuer 
is under a duty to honor the drafts or de- 
mands for payment which in fact comply 
with the terms of the credit without refer- 
ence to their compliance with the terms of 
the underlying contract. This is stated in 
subsection (1). Attempts by the issuer to 
reserve a right to dishonor by including a 
clause that all documents must be satis- 
factory to itself are declared invalid as es- 
sentially repugnant to an irrevocable let- 
ter of credit. Such a reservation can be 
made by issuing a revocable credit. See 
Section 5—106. Particular documents, such 
as bills of lading or inspection or weight 
certificates can, of course, be required to 
be satisfactory to the issuer. The duty of 
the issuer to honor where there is factual 
compliance with the terms of the credit is 
also independent of any instructions from 
its customer once the credit has been is- 
sued and received by the beneficiary. See 
Section 5—106. 

2. Documents, however, may appear 
regular on their face and apparently con- 
forming to the credit whereas in fact they 
are forged or fraudulent or in other re- 
spects non-conforming to the warranties 
which arise under other Articles of the 
Code on their transfer or negotiation. Since 
the issuer’s duties to its customer are lim- 
ited to examination of the documents with 
care (Section 5—109) and since it is im- 
portant to preserve both the independent 
character of the issuer’s engagement and 
the reasonable reliance on that engagement 
of persons dealing with papers regular on 
their face and in apparent compliance with 
the terms of the credit, subsection (2) (a) 


includes as an area in which the issuer’s 
duty to honor exists cases in which per- 
sons have acted in a manner which would 
make them the equivalent of holders in 
due course under Article 3 or, where rele- 
vant, persons to whom documents have 
been duly negotiated under Article 7 or 
bona fide purchasers of securities under 
Article 8. The risk of the original bad- 
faith action of the beneficiary is thus 
thrown upon the customer who selected 
him rather than upon innocent third par- 
ties or the issuer. So, too, is the risk of 
fraud in the transaction placed upon the 
customer. 


When, however, no innocent third parties 
as defined in subsection (a) are involved 
the issuer is no longer under a duty to 
honor; but since these matters frequently 
involve situations in which the determina- 
tion of the fact of the non-conformance 
may be difficult or time-consuming, the is- 
suer if he acts in good faith is given the 
privilege of honoring the draft as against 
its customer, that is to say, with a right 
of reimbursement against him. The issuer 
may, however, refuse honor. In the event 
of honor, an action by the customer against 
the beneficiary will lie by virtue of either 
the underlying contract or Section 5— 
111(1) of this Article. In the event of dis- 
honor, if the presenter is a person who has 
parted with value, he also may recover 
against the beneficiary under Section 5— 
T71(1). 

3. Subsection (3) represents the standard 
form for reimbursement. The words “duly 
honored” include not only situations 
where the issuer has honored because it 
was his duty to do so but also where he 
was privileged to do so as in subsection 
(2) (b) or has done so as under Section 
5—106(4). 

4. Optional subsections (4) and (5) are 
for the purpose of clarifying a situation 
which has arisen under the currency re- 
strictions of a few nations and in which 
payment is required to be made under the 
credit before opportunity exists to examine 
the documents. The Article resolves this 
situation by making clear that the payment 
is conditional in nature and may be re- 
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versed by subsequent timely discovery of 
defects in the documents. 

Cross references: 

Point 1: Sections 5—106 and 5—109. 

Point 2: Sections 5--106, 5—109, 5—111 
and Articles 3, 7 and 8. 

Point 3: Section 5—106. 

Definitional cross references: 

“Bank”. Section 1—201. 

“Beneficiary”. Section 5—103. 

“Contract”. Section 1—201. 

“Contract for sale”. Section 2—106. 

“Credit”. Section 5—103. 
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“Customer”. Section 5—103. 
“Document”. Section 5—103. 
“Document of title’. Section 1—201. 
“Draft”. Section 3—104. 

“Good faith’. Section 1—201. 
“Holder”. Section 1—201. 
“Honor”. Section 1—201. 
“Tssuer’. Section 5—103. 
“Notification”. Section 1—201. 
“Receives notice”. Section 1—201. 
“Security”. Section 8—102. 
“Term”. Section 1_—201. 


NORTH CAROLINA COMMENT 


Subsection (1): Since a credit is es- 
sentially a contract between the issuer and 
the beneficiary (see GS 25-5-109), the is- 
suer is legally bound to honor drafts which 
comply with the terms of the credit, even 


though the documents do not comply with 
the underlying independent contract be- 
tween the customer and the beneficiary. 

Subsection (2) (a) protects innocent 
purchasers for value of drafts. 


§ 25-5-115. Remedy for improper dishonor or anticipatory repudia- 


tion.—(1) When an issuer wrongfully dishonors a draft or demand for payment 
presented under a credit the person entitled to honor has with respect to any docu- 
ments the rights of a person in the position of a seller (§ 25-2-707) and may recover 
from the issuer the face amount of the draft or demand together with incidental 
damages under § 25-2-710 on seller’s incidental damages and interest but less any 
amount realized by resale or other use or disposition of the subject matter of the 
transaction. In the event no resale or other utilization is made the documents, 
goods or other subject matter involved in the transaction must be turned over to 
the issuer on payment of judgment. 

(2) When an issuer wrongfully cancels or otherwise repudiates a credit before 
presentment of a draft or demand for payment drawn under it the beneficiary has 
the rights of a seller after anticipatory repudiation by the buyer under § 25-2-610 if 
he learns of the repudiation in time reasonably to avoid procurement of the re- 
quired documents. Otherwise the beneficiary has an immediate right of action for 
wrongful dishonor. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: None. (3) revocable credits may be modified or 
Purposes: revoked without notice to the customer or 
1. Subsection (1) states the rights of a the beneficiary, rights against the issuer 
person entitled to honor, both with respect like those here provided can hardly arise 
to any documents and against the issuer, under them. The rights of innocent third 
when there is wrongful dishonor. Whether persons under revocable credits are gov- 
dishonor is wrongful and whether a particu- erned by Section 5—106(4) rather than by 
lar person is entitled to honor depend on this section. 
the terms of the credit and on the provi- Cross references: 
sions of this Article, particularly Section Point 1: Sections 2—707, 2—710, 5—114 
5—114 on the issuer’s duty to honor and and 5—116. 
Section 5—116 on transfer and assignment. Point 2: Sections 2—610, 2—611, 2—703 
2. Subsection (2) states the rights of the through 2—706, and 5—112. 
beneficiary upon repudiation of the credit, Point 3: Section 5—106. 
both against the issuer and with respect Definitional cross references: 
to any documents or goods. Note that “Action”. Section 1—201. 
wrongful dishonor of a draft for a portion “Beneficiary.” Section 5—103. 
of the credit is dishonor of the credit un- “Credit”. Section 5—103. 
der Section 5—112(1), and makes appli- “Document”. Section 5—103. 
cable subsection (2) of this section as well “Draft”. Section 3—104. 
as subsection (1). “Tssuer”. Section 5—103. 
3. Both subsections are limited to irre- “Person”. Section 1—201. 
vocable credits. Since under Section 5—106 “Rights”. Section 1—201. 
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NORTH CAROLINA COMMENT 


This is an important section, and the fol- 
lowing summarization of the Official Com- 
ment will describe its purposes. 

Subsection (1) states the rights of the 
person entitled to honor, both with re- 
spect to (1) rights to documents and (2) 
rights to hold the issuer for dishonor. 
Whether there has been a wrongful dis- 
honor is determined by other sections of 
article 5, especially GS 25-5-114 on issuer’s 
duty to honor and GS 25-5-116 on transfer 
and assignment. 


Subsection (2) states the rights of the 


beneficiary upon repudiation of the credit 
both with respect to (1) rights against 
documents and (2) rights against the is- 
suer. 

Both subsections are limited to irrevo- 
cable credits. Under GS 25-5-106 (3) re- 
vocable credits may be modified or re- 
voked without notice to the customer or 
the beneficiary. The rights of innocent 
third persons under revocable credits are 
covered by GS 25-5-106 (4) rather than by 
this section. 


§ 25-5-116. Transfer and assignment.—(1) The right to draw under a 


credit can be transferred or assigned only when the credit is expressly designated as 
transferable or assignable. 

(2) Even though the credit specifically states that it is nontransferable or non- 
assignable the beneficiary may before performance of the conditions of the credit 
assign his right to proceeds. Such an assignment is an assignment of a contract 
right under article 9 on secured transactions and is governed by that article except 
that 

(a) the assignment is ineffective until the letter of credit or advice of credit is 
delivered to the assignee which delivery constitutes perfection of the security inter- 
est under article 9; and 

(b) the issuer may honor drafts or demands for payment drawn under the 
credit until it receives a notification of the assignment signed by the beneficiary 
which reasonably identifies the credit involved in the assignment and contains a 
request to pay the assignee ; and 

(c) after what reasonably appears to be such a notification has been received the 
issuer may without dishonor refuse to accept or pay even to a person otherwise en- 
titled to honor until the letter of credit or advice of credit is exhibited to the issuer. 

(3) Except where the beneficiary has effectively assigned his right to draw or 
his right to proceeds, nothing in this section limits his right to transfer or negotiate 
drafts or demands drawn under the credit. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None 

Purposes: 

1. The situation involved is typified by 
that of an exporter who has made a con- 
tract for sale with a foreign buyer and is 
beneficiary of a letter of credit initiated by 
the buyer, especially where the subject 
matter involves goods still to be manufac- 
tured. The exporter is frequently in need 
of the wherewithal not only to finance 
payment to his supplier but to assure the 
latter against cancellation of the order 
during the process of manufacture. For this 
purpose assignment of the exporter’s rights 
under the letter of credit is frequently de- 
sirable. 

Since, however, there is general confu- 
sion of thought as to the meaning of “as- 
signment or transfer of a credit,” the law 
remains uncertain. If ‘assignment of the 
credit” includes delegation of performance 
of the conditions under the credit then 
the initiating customer, who in many cases 


has put his faith in performance or super- 
vision of performance by a beneficiary of 
established reputation, may be deprived of 
real and intended security. See Comment 
to Section 2—210 on the comparable situa- 
tion as to the sales contract. On the other 
hand, all “negotiation credits” involve a 
transfer of the rights of the beneficiary by 
way of negotiation of the draft and such 
transfer involves no important loss of the 
initiating party’s intended safety. Mean- 
while, the exceedingly useful institution of 
“back to back” credits, in which an Amer- 
ican bank issues a credit with the exporter 
as the initiating customer and the ex- 
porter’s supplier as the beneficiary is 
dangerous for the banker unless he can 
secure in advance an effective assignment 
from the exporter of the latter’s rights un- 
der the initial credit issued on behalf of 
his foreign buyer. Against this background, 
the section is drawn. 

2. Subsection (1) requires the benefi- 
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ciary’s signature on drafts drawn under 
the credit unless it is expressly designated 
as assignable or transferable. If it is so 
designated, the normal rules of assignment 
apply and both the right to draw and the 
performance of the beneficiary can be trans- 
ferred, subject to the beneficiary’s continu- 
ing liability, if any, for the nature of the 
performance. 

3. Subsection (2) makes clear that to 
safeguard among other things the letter of 
credit “back to back” practice, the assign- 
ability of proceeds in advance of perfor- 
mance cannot be prohibited in advance of 
performance. In this respect the letter of 
credit is treated like any other contract 
calling for money to be earned. See Sec- 
tion 9—318 generally and Section 2—210 as 
to sales contracts. But the special nature 
of the letter of credit as evidence of the 
right to proceeds is recognized by the ad- 
ditional requirement of delivery of the let- 
ter to the assignee as a condition precedent 
to the perfection of the assignment. Sim- 
ilarly, the fact that letters of credit nor- 
mally require presentation of drafts or de- 
mands for payment which are drawn un- 
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der it and that as a result notice of as- 
signment of proceeds can exist simulta- 
neously with a draft payable by order or 
indorsement to either the beneficiary or 
another third person leads to the neces- 
sity for permitting an issuer to protect it- 
self against double payment by requiring 
exhibition of the letter or advice of credit. 

4. Subsection (3) makes clear that the 
section has no application to the normal 
case of negotiation of a draft or the trans- 
fer of a demand for payment unless effec- 
tive assignment under the section has taken 
place. 

Cross references: 

Point 1: Section 2—210. 

Point 3: Sections 2—210 and 9—318 and 
Article 9. 

Definitional cross references: 

“Accept”. Section 3—410. 

“Beneficiary”. Section 5—103. 

“Contract right”. Section 9—106. 

“Credit”. Section 5—103. 

“Draft”. Section 3—104. 

“Honor”. Section 1—201. 

“Issuer”. Section 5—103. 

“Receive notification”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsections (1) and (2) generally do not 
permit an assignment of the beneficiary’s 
right to draw, but they do permit a bene- 
ficiary to assign his rights to proceeds. A 
proper assignment of proceeds is governed 
by the rules of assignment of a contract 
right under article 9 with the exceptions 
stated in subsection (2). 

This section is made necessary by gen- 


eral confusion as to when there can be a 
transfer or assignment of a credit. 
Subsection (3) makes it clear that the 
section has no application to the normal 
case of negotiation of a draft or the trans- 
fer of a demand for payment unless there 


has been an effective assignment of the 


credit under this section. 


§ 25-5-117. Insolvency of bank holding funds for documentary 


credit.—(1) Where an issuer or an advising or confirming bank or a bank which 
has for a customer procured issuance of a credit by another bank becomes insolvent 
before final payment under the credit and the credit is one to which this article is 
made applicable by paragraphs (a) or (b) of § 25-5-102 (1) on scope, the receipt 
or allocation of funds or collateral to secure or meet obligations under the credit 
shall have the following results : 

(a) to the extent of any funds or collateral turned over after or before the insol- 
vency as indemnity against or specifically for the purpose of payment of drafts or 
demands for payment drawn under the designated credit, the drafts or demands are 
entitled to payment in preference over depositors or other general creditors of the 
issuer or bank; and 

(b) on expiration of the credit or surrender of the beneficiary’s rights under it 
unused any person who has given such funds or collateral is similarly entitled to 
return thereof ; and 

(c) a change [charge] to a general or current account with a bank if specifically 
consented to for the purpose of indemnity against or payment of drafts or demands 
for payment drawn under the designated credit falls under the same rules as if the 
funds had been drawn out in cash and then turned over with specific instructions. 

(2) After honor or reimbursement under this section the customer or other per- 
son for whose account the insolvent bank has acted is entitled to receive the docu- 
ments involved. (1965, c. 700, s. 1.) 
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Editor’s Note——The word 
brackets in 


(1) 51s 


“charge” in 
paragraph (c) of subsection 
suggested as a correction of 


Cu. 25. UNIForRM CoMMERCIAL CopE 


§ 25-6-101 


“change,” which appears in the 1965 Ses- 
sion Laws. 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

A bank which issues a letter of credit 
acts as a principal, not as agent for its 
customer, and engages its own credit. But 
the resulting liability is not like that to its 
depositors, and the security and indemnity 
furnished by the custoiner against it and 
the documents which it receives on honor 
of complying drafts are not like its own 
investments. 

The typical letter of credit transaction 
facilitates the movement of goods. The 
bank’s credit is engaged, but it expects to 
be put in funds by its customer before it 
makes disbursements, or to be reimbursed 
immediately afterwards. And everybody 
understands that the documents received 
upon honor of complying drafts are to be 
turned over to the customer at once when 
he makes reimbursement or signs trust 
receipts. Only the bank’s commission, if 
the transaction is completed, will enter the 
bank’s general assets and join the other 
backing of its deposit liabilities. 

It is therefore proper, when insolvency 
occurs before the letter of credit transac- 
tion is completed, to regard both the out- 
standing liabilities, the security held and 
funds provided to indemnify against those 
liabilities, and the related drafts and docu- 


ments, as separate from deposit liabilities 
and from genera] assets, and to deal with 
them as separate. To do so carries out the 
original purpose, which is to facilitate the 
underlying mercantile transaction, and does 
no wrong to the bank’s depositors and 
other general creditors. 

This section states appropriate rules to 
carry out these principles. The section is 
limited to transactions under Section 5— 
102(1) (a) and (b) to prevent abuse in 
situations where the commercial purpose 
of facilitating the movement of goods, se- 
curities or the like may be lacking. 

Cross reference: 

Compare Section 4—214, and the Com- 
ment thereto. 

Definitional cross references: 

“Advising Bank”. Section 5—103. 

‘Bank’. Section. 1—201. 

“Beneficiary”. Section 5—103. 

“Confirming Bank’. Section 5—103. 

“Credit” Section 5—103. 

“Customer”. Section 5—103. 

“Document”. Section 5—103. 

“Draft” Section 3—104. 

“Honor”. Section 1—201. 

“Insolvent”. Section 1—201. 

“Issuer”. Section 5—103. 

“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section regards the outstanding lia- 
bilities, the security held and funds pro- 
vided to indemnify those liabilities, and the 
related drafts and documents, as separate 
from deposit liabilities and from general 


assets. To do so facilitates the underlying 
mercantile transaction, and does no wrong 
to the bank’s depositors and other general 
creditors. 


ARTICLE 6. 


Bulk Transfers. 


§ 25-6-101. Short title.—This article shall be known and may be cited as 
Uniform Commercial Code—Bulk Transfers. (1965, c. 700, s. 1.) 


Cross References.—As to power of cor- 
poration to sell, transfer and convey all or 
part of its property, see § 55-17 (b) (2). 
As to assignments for benefit of credi- 
tors, see § 23-1 et seq. 

The former Bulk Sales Law, § 39-23, was 
not unconstitutional or void as an unwar- 
ranted limitation of the right to sell and 
dispose of property. Pender v. Speight, 
159 N.C. 612, 75 S.E. 851 (1912). 

It Was Valid Exercise of Police Power. 
—Section 39-23, now repealed, was a valid 


exercise of the police powers of govern- 
ment, and thereunder a bulk sale was to 
be regarded as prima facie fraudulent in the 
trial of an issue as to its validity. Pennell 
v. Robinson, 164 N.C. 257, 80 S.E. 417 
(1913); Gallup & Co. v. Rozier, 172 N.C. 
283, 90 S.E. 209 (1916); Whitmore-Ligon 
Conve Hyatheirs ray. Cai?) 9898.38 
(1918); Raleigh Tire & Rubber Co. v. 
Morris, 181 N.C. 184, 106 S.E. 562 (1921). 

Strict Construction. — A statute making 
void as against creditors a sale of a large 
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part or the whole of a stock of merchandise 
in bulk, unless the requirements of the act 
are complied with, is in derogation of the 
common law, and must be strictly con- 
strued. Swift & Co. v. Tempelos, 178 N.C. 
487, 101s. 8 (1919): 

Vendor’s Right to Personal Property 
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Exemption.—The vendor in a sale of mer- 
chandise in bulk which is void under the 
Bulk Sales Law was not deprived of his 
right to his personal property exemption 
under execution of his judgment creditor. 
Whitmore-Ligon Co. v. Hyatt, 175 N.C. 
117, 95 S.E. 38 (1918). 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This Article attempts to simplify and 
make uniform the bulk sales law ot the 
states that adopt this Act. 

2. Many states have bulk sales laws, of 
varying type and coverage. Their central 
purpose is to deal with two common forms 
of commercial fraud, namely. 

(a) The merchant, owing debts, who 
sells out his stock in trade to a friend for 
less than it is worth, pays his creditors 
less than he owes them, and hopes to come 
back into the business through the back 
door some time in the future. 

(b) The merchant, owing debts, who sells 
out his stock in trade to any one for any 
price, pockets the proceeds, and disappears 
leaving his creditors unpaid. 

3. The first is one torm of fraudulent 
conveyance. The substantive law concern- 
ing it has been codified by the Commis- 
sioners in the Uniform Fraudulent Con- 
veyance Act. No change in that Act is 
proposed. The contribution of the bulk 
sales laws to the problem is in the require- 
ment that creditors receive advance notice 
of bulk sales. Having such notice, they can 
investigate the price and other circum- 
stances of the sale before it occurs, and 
determine then instead of later whether 
they should try to stop it. This is a valu- 
able policing measure, and is continued. 
To be effective, it requires a longer notice 
than five days. This Article therefore fol- 
lows in this respect those laws which re- 
quire a longer notice (Sections 6—105, 6— 
108) 

4. The second form of fraud suggested 
above represents the major bulk sales risk, 


§ 25-6-102. “Bulk transfers’’; 


and its prevention is the central purpose 
of the existing bulk sales laws and of this 
Article. Advance notice to the seller’s 
creditors of the impending sale is an im- 
portant protection against it, since with 
notice the creditors can take steps to im- 
pound the proceeds if they think it neces- 
sary. In many states, typified for instance 
by New York, such notice is substantially 
the only protection which bulk sales stat- 
utes give. Other states, typified for in- 
stance by Pennsylvania, give additional 
protection by imposing on the buyer an 
obligation to ensure that the money that 
he pays to his indebted seller is in fact ap- 
plied to pay the seller’s debts. This Article 
requires notice to creditors (Section 6— 
105) and if bracketed Section 6—106 is 
enacted it imposes the other obligation 
also. 

5. These are the affirmative reasons for 
a law such as this Article. The objections 
are chiefly delay and red tape on legitimate 
transactions, and the possibility of a trap 
for the unwary buyer. It is hard to avoid 
the latter danger. But to minimize both it 
and the former the transactions subject to 
the Article are identified as clearly as pos- 
sible and are limited to those which carry 
the dangers to be guarded against (Sec- 
tions 6—102 and 6—103), and the sanctions 
are such as to permit honest and solvent 
buyers and sellers to put through transac- 
tions promptly without undue risk. Sec- 
tions 6—104 through 6—108. 

Cross references: 

Point 3: Sections 6—105 ard 6—108. 

Point 4: Sections 6—105 and 6—106. 

Point 5: Sections 6—102, 6—103, 6—104 
through 6—108. 


transfers of equipment; enterprises 


subject to this article; bulk transfers subject to this article.—(1) A 
“bulk transfer” is any transfer in bulk and not in the ordinary course of the 
transferor’s business of a major part of the materials, supplies, merchandise or 
other inventory (§ 25-9-109) of an enterprise subject to this article. 

(2) A transfer of a substantial part of the equipment (§ 25-9-109) of such an 
enterprise is a bulk transfer if it is made in connection with a bulk transfer of 
inventory, but not otherwise. 

(3) The enterprises subject to this article are all those whose principal business 
is the sale of merchandise from stock, including those who manufacture what they 
sell. 

(4) Except as limited by the following section [§ 25-6-103] all bulk transfers of 
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goods located within this State are subject to this article. (1907, c. 623; 1913, ¢. 
SUR St tei, SessalO ls rceO6Hs le CG. Sipseel 0131933901 90501945, c2 635; 


1965; C1179 41965}6"700,' si 12) 


Business of Purchaser Is Immaterial.— 
Where a dealer in automobile supplies has 
sold his stock of merchandise in bulk to 
those whose business it is to use such 
material in making repairs for their cus- 
tomers, the purchasers may not avoid lia- 
bility to the creditors of the vendor on the 
ground that they were not dealers in such 


wares under the doctrine announced in 
Swift & Co. v. Tempelos, 178 N.C. 487, 101 
S.E. 8 (1919), for the question is not what 
the purchaser has done, or proposed to do, 
with the goods, but what was the business 
of the vendor who sold them. Raleigh 
Tire & Rubber Co. v. Morris, 181 N.C. 184, 
106 S.E. 562 (1921). 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Much of the litigation under the ex- 
isting laws has dealt with the kinds of 
businesses and the kinds of transfers cov- 
ered. This section defines these matters. 

2. The businesses covered are defined in 
subsection (3). Notice that they do not in- 
clude farming nor contracting nor profes- 
sional] services, nor such things as cleaning 
shops, barber shops, pool halls, hotels, res- 
taurants, and the like whose principal busi- 
ness is the sale not of merchandise but of 
services. While some bulk sales risk exists 
in the excluded businesses, they have in 
common the fact that unsecured credit is 
not commonly extended on the faith of a 
stock of merchandise. 


3. The transfers included are of “mate- 
rials, supplies, merchandise or other inven- 
tory” that is, of goods. Transfers of in- 
vestment securities are not covered by the 
Article, nor are transfers of money, ac- 
counts receivable, chattel paper, contract 
rights, negotiable instruments, nor things 
in action generally. Such transfers are dealt 
with in other Articles, and are not be- 
lieved to carry any major bulk sales risk. 

4. The kinds of transfers covered are 
identified in paragraph (1). They are be- 
lieved to be those that carry the major 
bulk sales risks. They are further limited 
by the section following. 

Cross references: 

Point 3;.Articles!3, 4, 8,and 9. 

Point 4: Section 6—103. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection seems 
to be substantially the same as the prior 
law of North Carolina. The prior North 
Carolina statute used the description “large 
part or the whole of a stock of merchan- 
dise” rather than the UCC description of a 
“major part of the materials, supplies, 
merchandise or other inventory.” See Arm- 
field Co. v. Saleeby, 178 N.C. 298, 100 S.E. 
611 (1919), where the court says that the 
sale of ten per cent of the value of a stock 
of goods was not a large enough part there- 
of to make the Bulk Sales Law appli- 
cable. It seems that “major part” is 
thought to mean more than half. See 1952 
Wis. L. Rev. 312. Thus, the UCC may be 
slightly narrower than the prior North 
Carolina law. ‘The language “in bulk and 
not in the ordinary course of the trans- 
feror’s business’ seems to be parallel to 
the meaning of the prior law. The prior law 
applied to ‘‘a stock of merchandise, in the 
sense of a stock of goods which have been 
bought for resale in a substantially un- 
changed condition ..” Swift & Co. v. 
Tempelos, 178 N.C. 487, 101 S.E. 8 (1919). 
This meaning may be narrower than the 
UCC above. 

Subsection (2): subsection 


This may 


make a change in the prior law, for it was 
not clear that “equipment” was included in 
the meaning of “stock of merchandise.” 
But see Swift & Co. v. Tempelos, 178 N.C. 
487, 101 S.E. 8 (1919), where the court in 
dicta says, “As to the furniture and fixtures 
used in the business of the keeper of the 
cafe, they are not kept for sale, and are not 
within the provisions of the statute. Now, if 
this stock itself is within it, so as to be, in 
fact, a ‘clean-up’ sale of the whole business, 
the appellee’s position might, perhaps, be 
correct, but we do not decide, or intimate 
any opinion as to such a question.” The 
court seems to have reserved the very point 
covered by this subsection. 

Subsection (3): This subsection may 
broaden the coverage of the prior law. 
The cases generally hold that bulk sales 
laws relating to sales of merchandise have 
no application to sales by manufacturers, 
though there is a slight tendency in recent 
cases to cover some sales of stock by manu- 
facturers. See 168 ALR 735, 742 and the 
discussion in Swift & Co. v. Tempelos, 
178 N.C. 487, 101 S.E. 8 (1919) 

Subsection (4): This is new in North 
Carolina, though the North Carolina law 
probably applied to all sales in bulk in the 
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State. There is nothing on the problem of 
whether, in determining whether a “major 
part” of the covered goods has been trans- 
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ferred under subsection (1), there must be 
taken into account similar goods of the 
transferor located outside the State. 


§ 25-6-103. Transfers excepted from this article. — The following 
transfers are not subject to this article: 

(1) Those made to give security for the performance of an obligation ; 

(2) General assignments for the benefit of all the creditors of the transferor, 
and subsequent transfers by the assignee thereunder ; 

(3) Transfers in settlement or realization of a lien or other security interest ; 

(4) Sales by executors, administrators, receivers, trustees in bankruptcy, or any 
public officer under judicial process ; 

(5) Sales made in the course of judicial or administrative proceedings for the 
dissolution or reorganization of a corporation and of which notice is sent to the 
creditors of the corporation pursuant to order of the court or administrative 
agency ; 

(6) Transfers to a person maintaining a known place of business in this State 
who becomes bound to pay the debts of the transferor in full and gives public notice 
of that fact, and who is solvent after becoming so bound ; 

(7) A transfer to a new business enterprise organized to take over and continue 
the business, if public notice of the transaction is given and the new enterprise as- 
sumes the debts of the transferor and he receives nothing from the transaction ex- 
cept an interest in the new enterprise junior to the claims of creditors ; 

(8) Transfers of property which is exempt from execution. 

Public notice under subsection (6) or subsection (7) may be given by publishing 
once a week for two consecutive weeks in a newspaper of general circulation where 
the transferor had its principal place of business in this State an advertisement in- 
cluding the names and addresses of the transferor and transferee and the effective 
date. of, the. transter,, (1907,-¢; 623-1913, c. 30,15, 12x. Sessa 19 lay G00), c a, 
C.S., s.10153\1933..c; 190761045 07 63581063 cen ~Onl0Onnea7 UO esata) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. The section defines the transfers 
which although within the general defini- 
tion of the previous section ought not to 
be subjected to the requirements of this 
Article. 

2. Some of the existing Bulk Sales laws 
cover “bulk mortgages” as well as out- 
right sales. In this Code security interests 
of all kinds in personal property are reg- 
ulated by Article 9, Secured Transactions. 
Subsection (1) of this section therefore 
excludes all transfers for security from the 
operation of this Article. See also Sec. 9— 
Lee 

3. The exclusions described in subsec- 
tions (2), (3), (4), (5) and (8) are believed 
to explain themselves. 

4 Subsection (6) will exclude a great 
many transactions from the requirements 
of this Article. It is believed the exclusion 
is justified, and that it removes many of 
the objections to a law of this character. 
The transactions excluded are outright 
sales, since that is the only kind of a trans- 
action in which the transferee is likely to 
bind himself to pay the transferor’s debts. 
The purpose of this Article on outright 


sales is to give the seller’s creditors a rea- 
sonable chance to collect their debts. (See 
Sections 6—104 through 6—108). If the 
buyer is willing to assume personal liabil- 
ity for those debts, and is himself solvent 
after such assumption, there is no reason 
to subject the transaction to the delay and 
red tape which this Article imposes. 

5. Subsection (7) deals with certain 
changes in the ownership of a business, 
as by incorporation, change of member- 
ship of a firm, or transfer from a sole 
proprietor to a firm. The exclusion is be- 
lieved to be justified within the limits 
stated in the subsection. Notice that in all 
the transactions to which the subsection 
applies (a) both the original debtor and 
the new enterprise are personally bound 
to pay the debts, (b) the property subject 
to the debts before the transfer is still 
subject to them, and (c) the original 
debtor has taken nothing out of the trans- 
action except an interest (shares in a cor- 
poration, an interest in a firm, or a sub- 
ordinated obligation) which is junior to 
the debts. 


Cross references: 
Point 1: Section 6—102. 
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Point 2: Section 9—111 and Article 9 
generally. 


Point 4: Sections 6—104 through 6—108. 
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Definitional cross references: 
“Creditor”. Sections 1—201 and 6—109. 
“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection seems 
to be similar to prior law. In McCreary 
Tire & Rubber Co. v. Crawford, 253 N.C. 
160, 116 S.E.2d 491 (1960), lender was as- 
signed conditional sales contracts as se- 
curity for financing goods in seller’s store. 
Eventually lender took out of seller’s store 
and stored in a warehouse a large part of 
the stock of the seller. The court said, 
“Urder our decisions the trust receipts 
given by Crawford cannot be deemed vio- 
lative of GS 39-23 or void as against cred- 
itors, because the debts secured by the trust 
receipts were not preexistent but con- 
temporaneous with the contract of purchase 
from intervenor, constituting a part of one 
continuous transaction.” The chattel mort- 
gage had not been filed in this case. Note 
also: The court has held that where a per- 
son, who is insolvent, makes an assignment 
of practically all his property to secure a 
preexisting debt, there being also other 
creditors, such instrument will be treated 
as an assignment for the benefit of creditors 
and subject to the statutes relating thereto, 
and neither the omission of a small part of 
the debtor’s property nor a defeasance 
clause in the instrument will change this 
result. See National Bank v. Gilmer, 116 
N.C. 684, 22 S.E. 2 (1895). 


Subsection (2): This subsection is in ac- 
cord with the prior law which provided, 
“Nothing in this section shall prevent vol- 
untary assignments or deeds of trust for 
the benefit of creditors as now allowed by 
lawless Go 39-23. 


Subsection (3): This subsection seems 
to be in accord with the prior law. A chat- 
tel mortgage on a stock of goods, securing 
the purchase price, cannot be deemed an as- 
signment for the benefit of creditors where 
the secured debt is contemporaneous with 
the contract of purchase, as a part of one 
continuous transaction. Cowan v. Dale, 189 
N.C. 684, 128 S.E. 155 (1925). And see re- 
cent case, McCreary Tire & Rubber Co. v. 
Crawford, 253 N.C. 100, 116 S.E.2d 491 
(1960). 


But notice also that our court has held 
“that where a person who is insolvent 
makes an assignment of practically all his 
property to secure a preexisting debt, there 
being also other creditors, such instrument 
will be treated as an assignment for the 
benefit of creditors and subject to the stat- 
utes relating thereto, and that neither the 


omission of a small part of the debtor’s 
property nor a defeasance clause in the in- 
strument will change this result.’ Farm- 
ers’ Banking & Trust Co. v. Tarboro Leaf 
fl ObaccOuGG. ico aN ©. 174.0104 S26. 158 
(1924). 


Subsection (4): This is the prior law. 
GS 39-23 provided that nothing in the Bulk 
Sales Statute should “apply to sales by ex- 
ecutors, administrators, receivers or as- 
signees under a voluntary assignment for 
the benefit of creditors, trustees in bank- 
ruptcy, or by any public officers under ju- 
dicial process.” 

Subsection (5): This subsection is simi- 
lar in principle in part to prior law, for the 
prior law excluded from the Bulk Sales 
Law “sales by any public officers under 
judicial process.” Presumably the reason 
is the fact that the interest of creditors 
will be safeguarded by the judicial process, 
including sales by an administrative officer. 
There was no specific provision concerning 
dissolution or reorganization of a corpora- 
tion in the prior Bulk Sales Law. 


Subsection (6): This subsection is new. 
The theory behind this subsection is that if 
the transferee is willing to assume per- 
sonal liability for all of the debts of the 
transferor, and is solvent after such as- 
sumption, there is no reason to subject the 
transaction to the delay and red tape which 
this article otherwise imposes. In a juris- 
diction such as North Carolina where a 
third-party beneficiary may bring suit, 
there is no problem. 

Subsection (7): This probably modifies 
the prior law. In First Nat'l Bank v. 
Raleigh Sav. Bank & Trust Co., 37 F.2d 
301 (4th Cir. 1930), the court held that a 
transfer of all goods of a business to a new 
corporation in return for stock of that cor- 
poration would violate the Bulk Sales Law. 


Subsection (8): This subsection changes 
the prior law. The theory of cases dealing 
with this problem seemed to suggest that 
where one made a transfer that came under 
the Bulk Sales Law, the transfer was void, 
and that therefore the title to the goods re- 
mained in the transferor. ‘This was held 
to be true even in the case of a transfer of 
exempt property. However, the debtor was 
still allowed his exemptions. See Whit- 
more-Ligon Co. v. Hyatt, 175 N.C. 117, 95 
S.E. 38 (1918). In this case the court held 
that a vendor of merchandise in bulk which 
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exemption under execution of his judgment 
creditor. 


was void under our statute was not de- 
prived of his right to his personal property 


§ 25-6-104. Schedule of property, list of creditors.—(1) Except as 
provided with respect to auction sales (§ 25-6-108), a bulk transfer subject to this 
article is ineffective against any creditor of the transferor unless: 

(a) The transferee requires the transferor to furnish a list of his existing credi- 
tors prepared as stated in this section ; and 

(b) The parties prepare a schedule of the property transferred sufficient to 
identify it ; and 

(c) The transferee preserves the list and schedule for six months next following 
the transfer and permits inspection of either or both and copying therefrom at all 
reasonable hours by any creditor of the transferor, or files the list and schedule in 
the office of the clerk of the superior court in the county where the transferor had 
its principal place of business in this State. 

(2) The list of creditors must be signed and sworn to or affirmed by the trans- 
feror or his agent. It must contain the names and business addresses of all creditors 
of the transferor, with the amounts when known, and also the names of all persons 
who are known to the transferor to assert claims against him even though such 
claims are disputed. If the transferor is the obligor of an outstanding issue of 
bonds, debentures or the like as to which there is an indenture trustee, the list of 
creditors need include only the name and address of the indenture trustee and the 
aggregate outstanding principal amount of the issue. 

(3) Responsibility for the completeness and accuracy of the list of creditors 
rests on the transferor, and the transfer is not rendered ineffective by errors or 
omissions therein unless the transferee is shown to have had knowledge. (1907, c. 
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Compliance Is Question for Jury. — 
In an action to set aside the sale of a 
stock of merchandise in bulk as void 
against creditors, it is for the jury to deter- 
mine whether the seller had complied with 
the statutory requirement as to invoice, no- 
tice to creditors, etc., upon his evidence that 
he had done so, under proper instructions 
from the court; and a charge in effect that 


if he had failed in this respect the transac- 
tion was prima facie fraudulent, and not 
that it was void, is reversible error. Gallup 
So Co. vie Rozier 172 NUCH 2831 9085. 22090 
(1916). 

Evidence held to make out a case for 
the jury for violation of the Bulk Sales 
Law. Kramer Bros. v. McPherson, 245 
N.C. 354, 95 S.E.2d 889 (1957). 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. The section describes the information 
that must be compiled and kept available 
tc creditors on all bulk transfers subject 
to this Article except those made by sale 
at auction. Additional requirements for 
particular kinds of transfers are stated in 
the succeeding Sections (6—105 through 
6—107). The section on auction sales (Sec- 
tion 6—108) imposes similar requirements, 
but on different people and with a different 
sanction. 

2. Except for the accuracy of the list of 
creditors, the sanction for non-compliance 
with the present section is that the trans- 
fer is ineffective against creditors of the 
transferor. The creditors referred to are 
those holding claims based on transactions 
or events occurring before the transfer 
(Section 6—109). Any such creditor or 
creditors may therefore disregard the 


transfer and levy on the goods as still be- 
longing to the transferor, or a receiver 
representing them can take them by what- 
ever procedure the loca] law provides. But 
it follows also that if the debts of the trans- 
feror are paid as they mature disregard of 
the requirements of the section creates no 
liability. And a defect can always be cured 
by paying off the unpaid creditors. 

3. The sanction for the accuracy of the 
list of creditors is the criminal law of the 
state relative to false swearing, made ap- 
plicable by subsection (2). 

Cross references: 

Point 1: Sections 6-—105 through 6—108. 

Point 2: Section 6—109. 

Definitional cross references: 

“Bulk transfer”. Section 6—102. 

“Creditor” Sections 1—201 and 6—109. 

“Party”. Section 1—201. 

“Person”. Section 1—201. 

“Signed”. Section 1—201. 
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NORTH CAROLINA COMMENT 


Subsection (1): There seem to be no 
cases involving auction sales in North 
Carolina. There is conflict on this point 
in other states. See 65 Harv. L. Rev. 418 
(1952). 

The word “ineffective” used in the UCC 
may be interpreted to mean “voidable.” It 
may thus be a little different from the prior 
law. The North Carolina court has said that 
a sale in bulk which does not comply with 
the Bulk Sales Law is “absolutely void as 
to creditors.” Pennell v. Robinson, 164 N.C. 
257, 80 S.E. 417 (1913). 

(a) The prior law required the seller to 
“notify the creditors of the proposed sale.” 
CS 39-23. Failure to notify made the sale 
void as to creditors. 

(b) The prior law required that the seller 
make “an inventory showing the quantity 
and, so far as possible, the cost price to the 
seller of such articles included in the sale.” 
This compares with the requirement of the 
UCC that the parties make a schedule of 
the property “sufficient to identify it.” 

(c) The prior law required the taking of 
an inventory and required that any claim 
had to be presented within twelve months. 
The statute did not specifically state any- 
thing about keeping the inventory or per- 


mitting it to be examined, but to comply 
with the law it was necessary to keep the 
inventory available for twelve months. The 
UCC has the shorter, six months, period of 
limitations and the specific requirement 
that a creditor be permitted to inspect the 
list of creditors and the schedule of prop- 
erty. 

Subsection (2): The prior law did not 
require that a list of creditors be signed 
and sworn to, but permitted a creditor, 
when a creditor had not been notified, to 
treat the transfer as void. See Gallup & Co. 
v. Rozier, 172 N.C. 283, 90 S.E. 209 (1916). 
There seem to be no cases indicating 
whether a person with a disputed claim 
had to be notified, but the UCC clears this 
doubt up. 

Subsection (3): There was no provision 
in the prior law exactly like this, but the 
effect may be to change the law to some 
degree. This provision protects the pur- 
chaser even if the list of creditors is not 
accurate. Under the prior law, the failure 
to notify a creditor, even when the failure 
was inadvertent, permitted the transfer to 
be voided by the creditor omitted. Gallup 
& Co. vy. Rozier, 172 N.C. 283, 90 S.E. 209 
(1916). 


§ 25-6-105. Notice to creditors.—In addition to the requirements of the 
preceding section [§ 25-6-104], any bulk transfer subject to this article except one 
made by auction sale (§ 25-6-108) is ineffective against any creditor of the 
transferor unless at least ten days before he takes possession of the goods or 
pays for them, whichever happens first, the transferee gives notice of the transfer 
in the manner and to the persons hereafter provided (§ 25-6-107). (1907, c. 623; 
MOL SI Cas Saye aes ess 1913 1e 00) Sok 2 Ci Sa rss 1013599335 190 ;s (1945, 
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Purchaser Was Not Personally Liable.— 
Under the provisions of former § 39-23 a 
creditor was entitled, at most, to have the 
transfer set aside, but not to hold the pur- 
chaser personally liable. Goldman & Co. 
v., Chank, 200 N.C. 384). 156 S.E. 919 
(1631), discussing but not deciding whether 
sale was contrary to section. See Raleigh 
Tire & Rubber Co. v. Morris, 181 N.C. 184, 
106 S.E. 562 (1921). 

Goods Could Be Reached or Purchaser 
Held for Their Value—When a sale of 
merchandise in bulk was avoided for non- 
compliance with the Bulk Sales Law, the 


goods could be made available by direct 
process or levy and sale in the hands of the 
original purchaser, or such purchaser might 
be held liable for their value when they 
were disposed of by him, and either remedy 
was available to the creditors of the vendor 
against subsequent purchasers as long as 
the goods could be identified, or until they 
had passed into the hands of a bona fide 
purchaser for value without notice. Raleigh 
Tire & Rubber Co. v. Morris, 181 N.C. 184, 
106 S.E. 562 (1921). See Kramer Bros. v. 
McPherson, 245 N.C. 354, 95 S.E.2d 889 
(1957). 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes. 

1. This section is the heart of the Ar- 
ticle. It requires notice to creditors of all 
bulk transfers subject to the Article, ex- 
cept those made by auction sale. The con- 
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tents of the notice, the persons to whom it 
must be given, and the manner of giving 
it are stated in Section 6—107. The section 
on auction sales (6—108) also calls for no- 
tice, but by a different person and with a 
different sanction. 


re) 


§ 25-6-106 


2. The notice in all cases must be given 
ten days in advance. See Points 3 and 4 
to Section 6—101. 

3. The sanction for noncompliance with 
the section is that the transfer is ineffec- 
tive against creditors. Comment 2 to Sec- 
tion 6—104 applies. 
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Cross references: 

Point 1: Sections 6—107 and 6—108. 

Point 2: Points 3 and 4 to Section 6— 
101. 

Point 3: Comment 2 to Section 6—104. 

Definitional cross references: 

“Bulk transfer”. Section 6—102. 

“Creditor”. Sections 1—201 and 6—109. 


NORTH CAROLINA COMMENT 


In addition to the requirements of the 
preceding section, any bulk transfer subject 
to this article except one made by auction 
sale (GS 25-6-108) is ineffective against any 
creditor of the transferor unless at least 
ten days before he takes possession of the 
goods or pays for them, whichever happens 
first, the transferee gives notice of the 
transfer in the manner and to the persons 
hereafter provided (GS 25-6-107). 

The prior law required that the seller 
notify the creditors seven days before the 
proposed sale instead of the ten days re- 
quired by the UCC. 


§ 25-6-106. Application of the 


The sanction seems to be the same. The 
UCC says the sale is “ineffective against 
any creditor of the transferor” and the prior 
law said the sale was void as to creditors. 
Raleigh Tire & Rubber Co. v. Morris, 181 
N.C. 184, 106 S.E. 562 (1921). The conse- 
quence of noncompliance under both the 
UCC and the prior North Carolina statute 
is that a creditor may disregard the trans- 
fer and levy on the goods as though they 
still belonged to the transferor. 


proceeds.—In addition to the require- 


ments of the two preceding sections [§§ 25-6-104 and 25-6-105] : 


(1) Upon every bulk transfer subject to this article for which new consideration 
becomes payable except those made by sale at auction it is the duty of the trans- 
feree to assure that such consideration is applied so far as necessary to pay those 
debts of the transferor which are either shown on the list furnished by the 
transferor (§ 25-6-104) or filed in writing in the place stated in the notice (§ 25-6- 
107) within thirty days after the mailing of such notice. This duty of the transferee 
runs to all the holders of such debts, and may be enforced by any of them for the 
benefit of all. 

(2) If any of said debts are in dispute the necessary sum may be withheld from 
distribution until the dispute is settled or adjudicated. 

(3) If the consideration payable is not enough to pay all of the said debts in full 
distribution shall be made pro rata. 

(4) The transferee may within ten days after We takes possession of the goods 
pay the consideration into the office of the clerk of the superior court in the county 
where the transferor had its principal place of business in this State and thereafter 
may discharge his duty under this section by giving notice by registered or certified 
mail to all the persons to whom the duty runs that the consideration has been paid 
into that court and that they should file their claims there. On motion of any 
interested party, the court may order the distribution of the consideration to the 
persons entitled to it. (1907, c. 623; 1913, ¢7 30,3. 13) Ex: Sess°.1913; ¢) 665s. 15 
CooS.5 15-1013 2195556 190 Soto Cs 0005 1 900 C17 000, Cn / OO ae) 


OFFICIAL COMMENT 
Prior uniform statutory provision: None. for the transfer. See Comment 4 to Sec- 


Purposes: 

1. This section applies only to transfers 
“for which new consideration becomes pay- 
able”. It applies only if something, which 
of course need not be money, becomes 
payable in consideration of the transfer. 
The purpose of the section is to give the 
transferor’s creditors direct protection 
against improper dissipation by the trans- 
feror of the consideration which he receives 


tion 6—101. 

2. Subsections (6) and (7) of Section 
6—103 remove many outright transfers 
from the operation of this Article and 
therefore of course of this section. In addi- 
tion it is clear from the section itself that 
in any case in which the seller’s debts are 
to be paid as they mature the buyer can 
disregard the section without danger of 
added liability except that his seller will 
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disappoint him. And in case of trouble 
the buyer is entitled under Section 6— 
109(2) to credit for sums honestly paid to 
particular creditors. 

3. The methods by which the buyer may 
perform the duty stated in the section are 
various. He may, for instance, by agree- 
ment with the seller hold the considera- 
tion in his own hands until the debts are 
ascertained, or deposit it in an account sub- 
ject to checks bearing his counter-signa- 
ture, or deposit it in escrow with an inde- 
pendent agency. If the affairs of the seller 
are so involved that nothing else is practi- 
cal the buyer will no doubt pay the con- 
sideration into the registry of an appro- 
priate court and interplead the seller’s 
creditors. [f optional subsection (4) is en- 


COMMERCIAL CODE § 25-6-107 
acted, specific provision is made for such a 
procedure. But notice that the transferee’s 
obligation runs, not to all possible creditors 
of the transferor who may appear at any 
time in the future, but only to existing 
creditors whom the transferee has a chance 
to identify in one of the ways provided in 
subsection (1). 

Cross references: 

Point 1: Section 6—108, Comment 4 to 
Section 6—101. 

Point 2: Sections 6—103(6) and (7), 6— 
109(2). 

Point 3: Section 6—109. 

Definitional cross references: 

“Bulk transfer”. Section 6—102. 

“Creditor”. Section 6—109. 

“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section is new. However, the prior 
law was somewhat similar in principle since 
it provided that a person might see that a 
bond was provided and take the goods free 
of the claim of creditors: “If the owner of 
said stock of goods shall at any time be- 
fore the sale execute a good and sufficient 
bond, to a trustee therein named, in an 
amount equal to the actual cash value of 
the stock of goods, and conditioned that the 


seller will apply the proceeds of the sale, 
subject to the right of the owner or owners 
to retain therefrom the personal property 
exemption or exemptions as are allowed by 
law, as far as they will go in payment of 
debts actually owing by the owner ..., then 
the provisions of this section shall not ap- 
ply.” GS 39-23. The actual payment of the 
creditors also had the same effect. Other- 
wise the section is new. 


§ 25-6-107. The notice.—(1) The notice to creditors (§ 25-6-105) shall 


Staves 


(a) that a bulk transfer is about to be made; and 
(b) the names and business addresses of the transferor and transferee, and all 


other business names and addresses used by the transferor within three years last 
past so far as known to the transferee ; and 

(c) whether or not all the debts of the transferor are to be paid in full as they 
fall due as a result of the transaction, and if so, the address to which creditors 
should send their bills. 

(2) If the debts of the transferor are not to be paid in full as they fall due or if 
the transferee is in doubt on that point then the notice shall state further : 

(a) the location and general description of the property to be transferred and 
the estimated total of the transferor’s debts; 

(b) the address where the schedule of property and list of creditors (§ 25-6-104) 
may be inspected ; 

(c) whether the transfer is to pay existing debts and if so the amount of such 
debts and to whom owing ; 

(d) whether the transfer is for new consideration and if so the amount of such 
consideration and the time and place of payment; and 

(e) if for new consideration the time and place where creditors of the transferor 
are to file their claims. 

(3) The notice in any case shall be delivered personally or sent by registered or 
certified mail to all the persons shown on the list of creditors furnished by the 
transferor (§ 25-6-104) and to all other persons who are known to the transferee 
to hold or assert claims against the transferor. (1907, c. 623; 1913, c. 30, s. 1; Ex. 
Sasa! 1913,10066, $1 1=-C.2Sis. 1013+ 1933)'¢190 + 1945, ¢. 635; 1963, c..1179; 
1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This section specifies the contents of 
the notice to be given on all the transfers 
covered by Section 6—105 (that is, all 
transfers subject to the Article except 
those made by auction sale) and the man- 
ner in which it is to be given. 

2. Under the section, if the debts of the 
transferor are to be paid in full as they 
fall due, a short form of notice is provided. 
This facilitates honest and solvent transac- 
tions. 


3. If the transfer is by auction sale Sec- 
tion 6—108 applies. 

4. Subsection (2) (e) is a corollary of 
Section 6—106 and should be omitted if 
that section is. See note to Section 6—106. 

Cross references: 

Point 1: Section 6—105. 

Point 3: Section 6—108. 

Point 4: Note to Section 6—106. 

Definitional cross references: 

“Bulk transfer’. Section 6—102. 

“Creditor”. Sections 1—201 and 6—109. 

“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


The UCC provides that where the debts 
are to be paid, a short form may be used. 
When debts are not to be paid in full, a 
longer form is to be used. It is suggested 
that it may be dangerous for the buyer ever 
to rely on the short form, for all the debts 
might not be paid in full. At any rate the 
prior law required the same notice in any 
case: “shall notify the creditors of the pro- 
posed sale, and the price, terms and condi- 
tions thereof.” GS 39-23. The details were 
not set out in the prior law, but whether 


the statute had been complied with on this 
point was for the determination of the jury. 
Gallup & Co. v. Rozier, 172 N.C. 283, 90 
S.E. 209 (1916). 

The prior law also required that ‘“an 
inventory showing the quantity and, so far 
as possible, the cost price to the seller of 
such articles included in the sale . . .” be 
made. GS 39-23. 

The other details of this section are new. 
The method of giving notice is also new. 


§ 25-6-108. Auction sales; ‘‘auctioneer.’’—(1) A bulk transfer is sub- 
ject to this article even though it is by sale at auction, but only in the manner and 


with the results stated in this section. 


(2) The transferor shall furnish a list of his creditors and assist in the prepara- 
tion of a schedule of the property to be sold, both prepared as before stated (§ 25- 


6-104). 


(3) The person or persons other than the transferor who direct, control or are 
responsible for the auction are collectively called the “auctioneer.” The auctioneer 


shall : 


(a) receive and retain the list of creditors and prepare and retain the schedule 
of property for the period stated in this article (§ 25-6-104) ; 

(b) give notice of the auction personally or by registered or certified mail at 
least ten days before it occurs to all persons shown on the list of creditors and to 
all other persons who are known to him to hold or assert claims against the trans- 


feror; and 


(c) assure that the net proceeds of the auction are applied as provided in this 


article (§ 25-6-106). 


(4) Failure of the auctioneer to perform any of these duties does not affect the 


validity of the sale or the title of the purchasers, but if the auctioneer knows that 
the auction constitutes a bulk transfer such failure renders the auctioneer liable to 
the creditors of the transferor as a class for the sums owing to them from the 
transferor up to but not exceeding the net proceeds of the auction. If the auctioneer 
consists of several persons their liability is joint and several. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. The section is intended to make ap- 
propriate application of the requirements 
of this Article to auction sales. It is clear 
that the provisions of the four previous 


sections in their literal form cannot be ap- 
plied directly to an auction, since neither 
the price nor the identity of the purchaser 
or purchasers can be known until the sale 
occurs. But it is equally clear that if auc- 
tions were excluded entirely from the 
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transfers covered by this Article the way 
would be open to a debtor to carry out a 
bulk transfer of his property without notice 
to his creditors and without any duty upon 
anyone to see to the application of the 
proceeds. The section atternpts to meet 
this situation by imposing the obligations 
stated in the section upon the persons there 
described. 


2. Since the obligation to give advance 
notice, etc., cannot rest upon bidders at an 
auction it is clear that the sale must be ef- 
fective so far as they are concerned whether 
or not the section is complied with. Sub- 
section (4) therefore states a sanction 
which does not affect the purchasers. No- 
tice that the sanction applies only “if the 
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auctioneer knows that the auction consti- 
tutes a bulk transfer.” No doubt in some 
cases, as for instance when goods are 
simply received on consignment for sale, 
he may not know. 

3. Subsection (3) (c) is a corollary of 
Section 6—106 and should be omitted if 
that section is. See note to that section. 

Cross references: 

Point 1: Sections 6—104 through 6—107. 

Point 2: Sections 6—104 through 6—107. 

Point 3: Section 6—106 and note thereto. 

Definitional cross references: 

“Bulk transfer”. Section 6—102. 

“Creditor”. Sections 1—201 and 6—109. 

“Person”. Section 1—201. 

“Purchaser”. Section 1—201. 


NORTH CAROLINA COMMENT 


There is no case in North Carolina deter- 
mining whether an auction sale had to com- 
ply with the Bulk Sales Law. There is a 
conflict in the cases from other jurisdictions 
that have considered this point. 65 Harv. 
L, Rev. 422 (1952). 

It is probably proper to consider the sec- 
tion as a new section. 


The Massachusetts Annotations to this 
section have the following interesting com- 
ment about subsection (3): “The definition 
of ‘auctioneer’ is broad enough to include 
the transferor’s lawyer if he directs, con- 
trols or is responsible for the auction.” 


§ 25-6-109. What creditors protected; credit for payment to par- 
ticular creditors.—(1) The creditors of the transferor mentioned in this article 
are those holding claims based on transactions or events occurring before the bulk 
transfer, but creditors who become such after notice to creditors is given ($§ 25- 
6-105 and 25-6-107) are not entitled to notice. 


(2) Against the aggregate obligation imposed by the provisions of this article 
concerning the application of the proceeds (§ 25-6-106 and subsection (3) (c) of 
25-6-108) the transferee or auctioneer is entitled to credit for sums paid to par- 
ticular creditors of the transferor, not exceeding the sums believed in good faith at 
the time of the payment to be properly payable to such creditors. (1907, c. 623; 
TOVOrC Does xe pesspa clo, e008) 1% CieSt set10NS19353ch190% 1945, c. 
Corel od rl l/s) sel O90 See / 00 Sedo) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Subsection (1) identifies the creditors 
who may have rights under the various pro- 
visions of this Article. The claims referred 
to of course include unliquidated claims. 

2. Subsection (2) gives the transferee or 
auctioneer appropriate credit for honest 
payments to particular creditors. If Section 
6—106 is omitted this subsection should be 
also. See note to that section. 


Cross references: 


Point 1: Sections 6—104 through 6— 
108. 

Point 2: Section 6—106 and note there- 
to 


Definitional cross references: 
“Auctioneer”. Section 6—108. 
“Bulk transfer’. Section 6—102. 
“Creditor”. Section 1—201. 
“Good faith’. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): North Carolina was in 
accord with this subsection. The prior Bulk 
Sales Law required notice to creditors at 
the time of the sale. Farmers’ Bank & Trust 
Co. v. Murphy, 189 N.C. 479, 127 S.E. 527 
(1925). 


Subsection (2): Subsection (2) is new 
except for the effect of actual application 
of the proceeds of a sale to debts actually 
owed. “If the owner of said stock of goods 
Shall . execute a... bond. . con- 
ditioned that the seller will apply the pro- 
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ceeds of the sale . . as far as they will 
go in payment of debts . prOilit an tact 
the proceeds are so applied, then the 
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provisions of this section shall not apply.” 
GS 39-23. 


§ 25-6-110. Subsequent transfers.—When the title of a transferee to 
property is subject to a defect by reason of his noncompliance with the require- 


ments of this article, then: 


(1) a purchaser of any of such property from such transferee who pays no value 
or who takes with notice of such noncompliance takes subject to such defect, but 
(2) a purchaser for value in good faith and without such notice takes free of 


such defect. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. The section deals with 
transfers by the transferee. 

2. The second transfer may of course it- 
self be a “bulk transfer” subject to this 
Article. Whether it is or not will depend 
on its own character under Sections 6—102 
and 6—103. 


subsequent 


Cross references: 
Point 2: Sections 6—102 and 6—103. 


Definitional cross references. 
“Good faith’. Section 1—201. 
“Notice”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): The prior law seems to 
have been in accord with this subsection. 
The court in Raleigh Tire & Rubber Co. 
v.» Morris, 181° N.C. 184, 106 »S.B.)* 662 
(4921), said, “And when avoided as to 
creditors of the vendor by reason of fail- 
ure to comply with the statutory require- 
ments the goods can be made avail- 
able by direct process of levy and sale 
in the hands of the original purchaser, and 
being out of the usual course of business, 
and so affecting him with notice, such pur- 
chaser may be held liable for their value 


when they have been disposed of by him 
under the principles recognized and applied 
in the well-considered case of Sprinkle v. 
Wellborn, 140 N.C. 163, 52 S.E. 666 (1905), 
and either remedy may be pursued by the 
creditors of the vendor as against subse- 
quent purchasers as long as the goods can 
be identified or until they pass into the 
hands of a bona fide purchaser for value 
and without notice.” 

Subsection (2): The same principle as 
subsection (1). 


§ 25-6-111. Limitation of actions and levies.—No action under this 


article shall be brought nor levy made more than six months after the date on which 
the transferee took possession of the goods unless the transfer has been concealed. 
If the transfer has been concealed, actions may be brought or levies made within six 
months after‘its discovery. (1907}'c. 623; 1913,'c. "30, 's. 1; Ex. Sess. 1913; c 66, 
sil: CrSis91013. 19939" 190 P1945) e635 963c. ht / a1 C00 ce 7 0G anit 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This Article imposes unusual obliga- 
tions on buyers of property. A short stat- 
ute of limitations is therefore appropriate. 

2. The main sanction for non-compliance 
with the Article is that the transfer “is in- 
effective against any creditor of the trans- 
feror.” Sections 6—104, 6—105. This means, 
e.g., that a judgment creditor of the trans- 
feror may levy execution on the property. 
See Comment 2 to Section 6—104. 

In such a case, which may be expected to 
‘be frequent, no “action under this Article” 
will be necessary. The action will have been 
‘brought and prosecuted to judgment on 


whatever the claim was. The only thing 
done “under this Article” will be the levy 
and resulting sale. 

The short statute of limitations is there- 
fore made applicable to levies as well as 
actions. “Levy”, which is not a defined 
term in the Code, should be read broadly 
as including not only levies of execution 
proper but also attachment, garnishment, 
trustee process, receivership, or whatever 
proceeding, under the state’s practice, is 
used to apply a debtor’s property to pay- 
ment of his debts. 

Definitional cross reference: 

“Action”. Section 1- 201. 
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NORTH CAROLINA COMMENT 


The UCC has a six months’ statute of 
limitations instead of the prior twelve 
months’ statute of limitations. The prior 
statute was not clear on this point. The 
prior statute required that the creditor make 
demand upon the purchaser in good faith 
or the trustee named in the bond, if a bond 
was executed, “within twelve months from 
the date of maturity of his claim.” Liter- 
ally, this might be taken to mean that if a 
claim matured more than twelve months 
before the sale, the statute of limitations 
would prevent an action. However, the stat- 


ute also said, ‘. . . and any creditor who 
does not present his claim or make demand 
either upon the purchaser in good faith or 
on the trustee named in a bond within 
twelve months from the date of its 
maturity shall be barred ..’ Here, it 
seems that where there was a bond, there 
was a twelve months’ statute of limitations. 
Probably the statute of limitations for our 
prior Bulk Sales Law was twelve months. 
If so, the UCC clarifies the law and pro- 
vides a shorter statute of limitations. 


ARTICLE (7. 
Warehouse Receipts, Bills of Lading and Other Documents of Title. 


PARE: 
GENERAL. 


§ 25-7-101. Short title.—This article shall be known and may be cited as 
Uniform Commercial Code—Documents of Title. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


This Article is a consolidation and re- 
vision of the Uniform Warehouse Receipts 
Act and the Uniform Bills of Lading Act, 
and embraces also the provisions of the 
Uniform Sales Act relating to negotiation 
of documents of title. 

The only substantial omissions of ma- 
terial covered in the previous uniform acts 
are the criminal provisions found in the 
Warehouse Receipts and Bills of Lading 
Acts. These criminal provisions are inap- 
propriate to a Commercial Code, and for 
the most part duplicate portions of the 
ordinary criminal law relating to frauds. 


The Article does not attempt to define 
the tort liability of bailees, except to hold 
certain classes of bailees to a minimum 
standard of reasonable care. For important 
classes of bailees, liabilities in case of loss, 
damage or destruction, as wel] as other 
legal questions associated with particular 
documents of title, are governed by federal 
statutes, international treaties, and in some 
cases regulatory state laws, which super- 
sede the provisions of this Article in case 
of inconsistency. See Section 7—103. 


§ 25-7-102. Definitions and index of definitions.—(1) In this article, 


unless the context otherwise requires : 


(a) “Bailee’’ means the person who by a warehouse receipt, bill of lading or 
other document of title acknowledges possession of goods and contracts to deliver. 


them. 


(b) “Consignee” means the person named in a bill to whom or to whose order 


the bill promises delivery. 


(c) “Consignor” means the person named in a bill as the person from whom 
the goods have been received for shipment. 

(d) “Delivery order” means a written order to deliver goods directed to a 
warehouseman, carrier or other person who in the ordinary course of business 
issues warehouse receipts or bills of lading. 

(e) “Document” means document of title as defined in the general definitions in 


article 1 (§ 25-1-201). 


(f) “Goods” means all things which are treated as movable for the purposes of 


a contract of storage or transportation. 


(g) “Issuer”? means a bailee who issues a document except that in relation to 


an unaccepted delivery order it means the person who orders the possessor of 
goods to deliver. Issuer includes any person for whom an agent or employee pur- 
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ports to act in issuing a document if the agent or employee has real or apparent 
authority to issue documents, notwithstanding that the issuer received no goods or 
that the goods were misdescribed or that in any other respect the agent or employee 
violated his instructions. 

(h) ‘““‘Warehouseman” is a person engaged in the business of storing goods for 
hire. 

(2) Other definitions applying to this article or to specified parts thereof, and 


the sections in which they appear are: 
“Duly negotiate.” § 25-7-501. 


“Person entitled under the documents.” § 25-7-403 (4). 
(3) Definitions in other articles applying to this article and the sections in 


which they appear are: 
“Contract for sale.” § 25-2-106. 
“Overseas.” § 25-2-323. 
“Receipt” of goods. § 25-2-103. 


(4) In addition article 1 contains general definitions and principles of construc- 
tion and interpretation applicable throughout this article. (1917, c. 37, s. 58; 1919, 
c; 65,%s.42 CS SASsP 280. 4037 9 6n ee 00 sacl) 


Cross Reference. — As to public ware- 
houses in general, see §§ 66-35 to 66-40. 

What Constitutes Warehouseman. — It 
mattered not if a concern was a person or 
partnership. If the concern was engaged in 
the business and goods were stored for 


profit, the Uniform Warehouse Receipts 
Act applied. It mattered not if the concern 
stored its own and also the goods of others. 
Webb & Co. v. Friedberg, 189 N.C. 166, 
126 S.E. 508 (1925): 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 76, Uniform Sales Act; Section 58, 
Uniform Warehouse Receipts Act; Sec- 
tions 1 and 53, Uniform Bills of Lading 
Act. 

Changes: Applicable definitions from the 
uniform acts have been consolidated and 
revised; definition of delivery order is new. 

Purposes of changes and new matter: 

1. “Bailee” was not defined in the old 
uniform acts. It is used in this Article as 
a blanket term to designate carriers, ware- 
housemen and others who normally issue 
documents of title on the basis of goods 
which they have received. The definition 
does not, however, require actual] posses- 
sion of the goods. If a bailee acknowledges 
possession when he does not have it he is 
bound by sections of this Article which 
declare the ‘“bailee’s” obligations. (See 
definition of “Issuer” in this section and 
Sections 7—203 and 7—301 on liability in 
case of non-receipt.) 

2. The definition of warehouse receipt 
contained in the general definitions sec- 
tion of this Act (Section 1—201) elimi- 
nates the requirement of the Uniform 
Warehouse Receipts Act that the issuing 
warehouseman be “lawfully engaged” in 
business. The warehouseman’s compliance 
with applicable state regulations such as 
the filing of a bond has no bearing on the 
substantive issues dealt with in this Arti- 
cle. Certainly the issuer’s violations of law 
should not diminish his responsibility on 
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documents he has put in commercial cir- 
culation. The Uniform Warehouse Receipts 
Act requirement that the warehouseman be 
engaged “for profit” has also been elimi- 
nated in view of the existence of state op- 
erated and co-operative warehouses. But 
it is still essential that the business be 
storing goods “for hire’ (Section 1—201 
and this section). A person does not be- 
come a warehouseman by storing his own 
goods. 


3. Delivery orders, which were included 
without qualification in the Uniform Sales 
Act definition of document of title, must 
be treated differently in this consolidation 
of provisions from the three uniform acts. 
When a delivery order has been accepted 
by the bailee it is for practical purposes in- 
distinguishable from a warehouse receipt. 
Prior to such acceptance there is no basis 
for imposing obligations on the bailee other 
than the ordinary obligation of contract 
which the bailee may have assumed to the 
depositor of the goods. 


Cross references: 

Point 1: Sections 7—203 and 7—301. 

Point 2: Sections 1—201 and 7—203. 

See general comment to document of ti- 
tle in Section 1—201. 

Definitional cross references: 

“Contract”. Section 1—201. 

“Bill of lading”. Section i—201. 

“Contract for sale’. Section 2—106. 

“Delivery”. Section 1—201. 


§ 25-7-103 


“Document of title’. Section 1—201. 
“Person”. Section 1—201. 
“Purchase”. Section 1—201. 
“Receipt of goods”. Section 2—103. 
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“Right”. Section 1—201. 
“Warehouse receipt’. Section 1—201. 
“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): 

(a) This paragraph is new. The prior 
uniform acts did not define “‘bailee.” 

(b) “Consignee’: Present law similar in 
meaning, but UCC adds “or to whose 
order” to definition in GS 21-1. 

(c) “Consignor”: Definition in UCC al- 
most identical to definition in GS 21-1. 

(d) “Delivery order”: This paragraph is 
new. 


(e) “Document”: This paragraph is new. 

(f) “Goods”: Wording different, but 
meaning apparently very similar. See GS 
21-1 and 27-2. 

(zg) “Issuer”: New. 

(h) “Warehouseman”: As noted in the 
Official Comment, this is a new definition. 
Now it is not necessary that one be “law- 
fully engaged,” nor is it necessary for one 
to be engaged for “profit.” 


§ 25-7-103. Relation of article to treaty, statute, tariff, classifica- 
tion or regulation.—To the extent that any treaty or statute of the United States, 
regulatory statute of this State or tariff, classification or regulation filed or issued 
pursuant thereto is applicable, the provisions of this article are subject thereto. 
C105; ce 700 sh 19) 

OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. To make clear what would of course 
be true without the section, that applicable 
Federal law is paramount. 

2. To make clear also that regulatory 
State statutes (such as those fixing or au- 
thorizing a commission to fix rates and 
prescribe services, authorizing different 
charges for goods of different values, and 
limiting liability for loss to the declared 
value on which the charge was based) are 


not affected by the Article and are con- 
trolling on the matters which they cover. 
Notice that the reference is not only to 
such statutes, but to tariffs, classifications 
and regulations filed or issued pursuant to 
them. 

Cross references: 

Sections 7—201, 7—202, 7—204, 7—206, 
7—309, 7—401, 7—403. 

Definitional cross reference: 

“Bill of lading”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section is new, but same as prior 
law. 


§ 25-7-104. Negotiable and nonnegotiable warehouse receipt, bill of 


lading or other document of title.—(1) A warehouse receipt, bill of lading or 
other document of title is negotiable 

(a) if by its terms the goods are to be delivered to bearer or to the order of a 
named person ; or 

(b) where recognized in overseas trade, if it runs to a named person or assigns. 

(2) Any other document is nonnegotiable. A bill of lading in which it is stated 
that the goods are consigned to a named person is not made negotiable by a provi- 
sion that the goods are to be delivered only against a written order signed by the 
same or another named person. (Rev., s. 3032; 1917, c. 37, ss. 4, 7; 1919, c. 65, ss. 
3, 6,7; C. S., ss. 285, 288, 289, 4044, 4045; 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 27 and 76, Uniform Sales Act; Sec- 
tions 2, 3, 4, 5 and 59, Uniform Warehouse 
Receipts Act; Sections 2, 3, 4, 5 and 53, 
Uniform Bills of Lading Act. 

Changes: Consolidated and rewritten. 

Purposes of changes: 

This Article deals with a class of com- 
mercial paper representing commodities in 


storage or transportation. This “commodity 
paper” is to be distinguished from what 
might be called ‘‘money paper” dealt with 
in the Article of this Act on Commercial 
Paper (Article 3) and “investment paper” 
dealt with in the Article of this Act on 
Investment Securities (Article 8). The 
class of “commodity paper” is designated 
“document of title’ following the terminol- 
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ogy of the Uniform Sales Act Section 76. 
Section 1—201. The distinctions between 
negotiable and nonnegotiable documents in 
this section make the most important sub- 
classification employed in the Article, in 
that the holder of negotiable documents 
may acquire more rights than his trans- 
feror had (see Section 7—502). 

A document of title is negotiable only 
if it satisfies this section. “Deliverable on 
proper indorsement and surrender of this 
receipt” will not render a document nego- 
tiable. Bailees often include such provi- 
sions as a means of insuring return of non- 
negotiable receipts for record purposes. 
Such language may be regarded as in- 
sistence by the bailee upon a particular 
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kind of receipt in connection with delivery 
ot the goods. Subsections (1) (a) and (2) 
make it clear that a document is not nego- 
tiable which provides for delivery to order 
or bearer only if written instructions to 
that effect are given by a named person. 

Cross reference: 

Section 7—502. 

Definitional cross references: 

“Bearer”. Section 1—201. 

“Bill of lading”. Section 1—201. 

“Delivery”. Section 1—201. 

“Document of title’. Section 1—201. 

“Overseas”. Section 2—323. 

“Person”. Section 1—201. 

“Warehouse receipr’. Section 1—201. 


NORTH CAROLINA COMMENT 


Prior law did not provide for “bearer” 
type bill of lading. See GS 21-3 and 21-8. 
Prior law required that a nonnegotiable, 
that is, a straight bill of lading, should be 
plainly marked “nonnegotiable.” GS 21-7. 
UCC does not. Prior law required that 
warehouse receipts be plainly marked “not 
negotiable.” GS 27-9. UCC does not. Prior 
law provided that ‘no provisions shall be 
inserted in a negotiable receipt that it is 
nonnegotiable,” and prior law also pro- 


vided that a provision stating an order bill 
of lading is nonnegotiable was void. GS 
21-3. The UCC has omitted this language. 
The meaning is probably the same. 

Paragraph (b) is new. 

Subsection (2): The UCC defines negoti- 
able documents and provides that all docu- 
ments that do not meet the definition are 
nonnegotiable. Therefore, the UCC omits 
the definition of nonnegotiable, such as GS 
21-7 and 27-8. 


§ 25-7-105. Construction against negative implication.—The omission 
from either part 2 or part 3 of this article of a provision corresponding to a pro- 
vision made in the other part does not imply that a corresponding rule of law is 


not applicable. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

To avoid any impairment, for example, 
of any common-law right of indemnity a 
warehouseman may have corresponding to 


Section 7—301(5), or of any contractual 
security interest a carrier might have cor- 
responding to Section 7—209(2). 

Cross references: 

Parts 2 and 3 of Article 7. 


PART 2. 
WAREHOUSE RECEIPTS: SPECIAL PROVISIONS. 


§ 25-7-201. Who may issue a warehouse receipt; storage under 
government bond.—(1) A warehouse receipt may be issued by any ware- 
houseman. 


(2) Where goods including distilled spirits and agricultural commodities are 
stored under a statute requiring a bond against withdrawal or a license for the is- 
suance of receipts in the nature of warehouse receipts, a receipt issued for the 
goods has like effect as a warehouse receipt even though issued by a person who is 
the owner of the goods and is not a warehouseman. (1917, c. 37, s. 1; C. S., s. 
4041; 1965, c. 700, s. 1.) 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 1, Uniform Warehouse Receipts Act. 

Changes: Provision added to cover stor- 
age under government bond or under li- 
censing statute. 


Purposes. 

It is not intended by reenactment of sub- 
section (1) to repeal any provisions of 
special licensing or other statutes regulat- 
ing who may become a warehouseman. See 
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Section 10-—103. Subsection (2) covers re- 
ceipts issued by the owner for whiskey or 
other goods stored in bonded warehouses 
under such statutes as 26 U.S.C. Chapter 
26. Limitations on the transfer of the re- 
ceipts and criminal sanctions for violation 


COMMERCIAL CODE § 25-7-202 
tion 7—103. Compare Section 7—401(d) 
on the liability of the issuer in such cases. 
Cross references: 
Sections 7—103, 7—401, 10—103. 
Definitional cross references: 
“Warehouse receipt”. Section 1—201. 


‘“‘Warehouseman.” Section 7—102. 


NORTH CAROLINA COMMENT 


Subsection (1): Same as GS 27-5. 
Subsection (2): This is new. 


of such limitations are not impaired. Sec- 


§ 25-7-202. Form of warehouse receipt; essential terms; optional 
terms.—(1) A warehouse receipt need not be in any particular form. 

(2) Unless a warehouse receipt embodies within its written or printed terms 
each of the following, the warehouseman is liable for damages caused by the omis- 
sion to a person injured thereby : 

(a) the location of the warehouse where the goods are stored ; 

(b) the date of issue of the receipt ; 

(c) the consecutive number of the receipt ; 

(d) a statement whether the goods received will be delivered to the bearer, to a 
specified person, or to a specified person or his order ; 


(e) the rate of storage and handling charges, except that where goods are 
stored under a field warehousing arrangement a statement of that fact is sufficient 
on a nonnegotiable receipt ; 

(f) a description of the goods or of the packages containing them ; 

(g) the signature of the warehouseman, which may be made by his authorized 
agent ; 

(h) if the receipt is issued for goods of which the warehouseman is owner, 
either solely or jointly or in common with others, the fact of such ownership ; and 


(i) a statement of the amount of advances made and of liabilities incurred for 
which the warehouseman claims a lien or security interest (§ 25-7-209). If the pre- 
cise amount of such advances made or of such liabilities incurred is, at the time of 
the issue of the receipt, unknown to the warehouseman or to his agent who issues 
it, a statement of the fact that advances have been made or liabilities incurred and 
the purpose thereof is sufficient. 


(3) A warehouseman may insert in his receipt any other terms which are not 
contrary to the provisions of this chapter and do not impair his obligation of 
delivery (§ 25-7-403) or his duty of care (§ 25-7-204). Any contrary provisions 
shall be ineffective. (Rev., s. 3032; 1917, c. 37, ss. 2, 3; C. S., ss. 4042, 4043; 
MG0nr 0/00;-8 8, ) 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 2, Uniform Warehouse Receipts Act. 

Changes: Exemption for field warehouse 
receipts added in subsection (2) (e). 

Purposes: 

To make clear that the formal require- 
ments of the Uniform Warehouse Receipts 
Act are continued but not to displace par- 
ticular legislation requiring other or dif- 
ferent specifications of form, see Sections 
7—103 and 10—103. This section does not 
require that a receipt be issued but states 
formal requirements for those which are 
issued. 


Cross references: 

Sections 7—103 and 10—103. 
Definitional cross references: 
“Bearer”. Section 1—201 
“Delivery”. Section 1—201. 
“Goods”. Section 7—102. 
“Person”. Section 1—201. 
“Security interest”. Section 1—201. 
“Term”. Section 1—201. 
“Warehouse receipt”. Section 1—201. 
“Warehouseman”. Section 7—102. 
“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): This is similar to GS 
27-6. Prior law made warehouseman liable 


for injury caused by omission of required 
information when it was omitted from a 
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negotiable receipt. The UCC creates liabil- storage goods that are stored under a field 

ity for all injury, both in negotiable and warehousing arrangement. Prior law did 

nonnegotiable receipts. See GS 27-6. not contain the exception. See GS 27-6 (6). 
Subsection (2): This seems identical to Subsection (3): This is similar to GS 

prior law except for the provision in UCC 27-7. 

which excepts from requirement of rate of 


§ 25-7-203. Liability for non-receipt or misdescription.—A party to 
or purchaser for value in good faith of a document of title other than a bill of lading 
relying in either case upon the description therein of the goods may recover from 
the issuer damages caused by the non-receipt or misdescription of the goods, except 
to the extent that the document conspicuously indicates that the issuer does not 
know whether any part or all of the goods in fact were received or conform to the 
description, as where the description is in terms of marks or labels or kind, quan- 
tity or condition, or the receipt or description is qualified by “contents, condition 
and quality unknown,” “said to contain” or the like, if such indication be true, or 
the party or purchaser otherwise has notice. (1917, c. 37, s. 20; C. S., s. 4060; 
LOS Ta 30G08s Lig YOo nc) oe ee) 


OFFICIAL COMMENT 


Prior uniform statutory provisicn: Sec- Cross references: 
tion 20, Uniform Warehouse Receipts Act. Sections 7—301 and 7—203. 
Changes: New section confined to prob- Definitional cross references: 
lem of non-receipt and misdescription. “Conspicuous”. Section 1—201. 
Purposes of changes and new matter: Document”. Section 7—102. 
This section is a simplified restatement "Document of title”. Section 1—201. 
of existing law as to the method by which “Goods”. Section 7—102. 
a bailee may avoid responsibility for the Issuer”. Section 7—102. 
accuracy of descriptions which are made Notice”. Section 1—201. 
by or in reliance upon information fur- “Party”. Section 1—201. 
nished by the depositor. The issuer is li- “Purchaser”. Section 1—201. 
able on documents issued by an agent, con- “Receipt of goods’. Section 2—103. 
trary to instructions of his principal, with- “Value”. Section 1—201. 


Out receiving goods. No disclaimer of the 
latter liability is permitted. 


NORTH CAROLINA COMMENT 
The prior law provided a remedy for “agent” has been omitted, for GS 25-7- 
“nonexistence” rather than “nonreceipt.” 102 (g) gives same meaning as omitted part 
GS 27-24. The meaning is the same, even of GS 27-24. 
though the language about issuance by an 


§ 25-7-204. Duty of care; contractual limitation of warehouseman’s 
liability.—(1) A warehouseman is liable for damages for loss of or injury to the 
goods caused by his failure to exercise such care in regard to them as a reasonably 
careful man would exercise under like circumstances but unless otherwise agreed 
he is not liable for damages which could not have been avoided by the exercise of 
such care. 


(2) Damages may be limited by a term in the warehouse receipt or storage 
agreement limiting the amount of liability in case of loss or damage, and setting 
forth a specific liability per article or item, or value per unit of weight, beyond 
which the warehouseman shall not be liable; provided, however, that such liability 
may on written request of the bailor at the time of signing such storage agreement 
or within a reasonable time after receipt of the warehouse receipt be increased on 
part or all of the goods thereunder, in which event increased rates may be charged 
based on such increased valuation, but that no such increase shall be permitted con- 
trary to a lawful limitation of liability contained in the warehouseman’s tariff, if 
any. No such limitation is effective with respect to the warehouseman’s liability for 
conversion to his own use. 


(3) Reasonable provisions as to the time and manner of presenting claims and 
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§ 25-7-205 


instituting actions based on the bailment may be included in the warehouse receipt 


or tariff. 


(4) This section does not impair or repeal any statute which imposes a higher 
responsibility upon the warehouseman or invalidates contractual limitations which 
would be permissible under this article. (1917, c. 37, s. 21; C. S., s. 4061; 1965, 


o2700;"s.cly) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 3 and 21, Uniform Warehouse Re- 
ceipts Act. 


Changes: Consolidated and rewritten; 
material on limitation of remedy is new. 


Purposes of changes: 

The old uniform acts provided that re- 
ceipts could not contain terms impairing 
the obligation of reasonable care. Whether 
this is violated by a stipulation that in case 
of loss the bailee’s liability is limited to 
stated amounts has been much contro- 
verted. The section is intended to eliminate 
that controversy by setting forth the con- 
ditions under which liability is so limited. 
However, as subsection (4) makes clear, 
the states as well as the federal govern- 


ment may supplement this section with 
more rigid standards of responsibility for 
some or all bailees. 


Cross references: 
Sections 7—103 and 10—103. 


Definitional cross references: 
“Action”. Section 1—20i. 
“Agreed”. Section 1—201. 
“Goods”. Section 7—102. 
“Reasonable time”. Section 
“Sign”. Section 1—201. 
“Term”. Section 1—201. 
“Value”. Section 1—201. 
“Warehouse receipt’. Section 1—201. 
“Warehouseman”. Section 7—102. 
“Written”. Section 1—201. 


1—204. 


NORTH CAROLINA COMMENT 


The prior law was similar in meaning, 
except that there was nothing in the statute 
concerning the extent to which a ware- 
houseman might enforce provisions limit- 


ing damages and there were no cases on 
this point. See GS 27-25. In other words, 
subsections (2) and (3) are new. 


§ 25-7-205. Title under warehouse receipt defeated in certain cases. 





A buyer in the ordinary course of business of fungible goods sold and delivered 


by a warehouseman who is also in the business of buying and selling such goods 
takes free of any claim under a warehouse receipt even though it has been duly 


negotiated. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: 


The typical case covered by this section 
is that of the warehouseman-dealer in 
grain, and the substantive question at is- 
sue is whether in case the warehouseman 
becomes insolvent the receipt holders shall 
be able to trace and recover grain shipped 
to farmers and other purchasers from the 
elevator. This was possible under the old 
acts, although courts were eager to find 
estoppels to prevent it. The practical dif- 
ficulty of tracing fungible grain means that 
the preservation of this theoretical right 
adds little to the commercial acceptability 
of negotiable grain receipts, which really 
circulate on the credit of the warehouse- 
man. Moreover, on default of the ware- 
houseman, the receipt holders at least 


share in what grain remains, whereas re- 
taking the grain from a good faith cash 
purchaser reduces him completely to the 
status of general creditor in a situation 
where there was very little he could do to 
guard against the loss. Compare 15 U.S.C. 
Section 714p, enacted in 1955. 

Cross references: 

Sections 2—403 and 9—307. 

Definitional cross references: 

“Buyer in ordinary course of business”. 
Section 1—201. 

“Delivery”. Section 1—201. 

“Duly negotiate”. Section 7—501 

“Fungible’ goods. Section 1—201. 

“Goods”. Section 7—102. 

“Value”. Section 1—201. 

“Warehouse receipt”. Section 1—201. 

“Warehouseman”. Section 7—102. 


NORTH CAROLINA COMMENT 


There was no similar provision in the 
prior statute. But see Lance v. Butler, 135 


N.C. 419, 47 S.E. 488 (1904), which may be 


in conflict with this section. 
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§ 25-7-206. Termination of storage at warehouseman’s option.— 
(1) A warehouseman may on notifying the person on whose account the goods are 
held and any other person known to claim an interest in the goods require payment 
of any charges and removal of the goods from the warehouse at the termination of 
the period of storage fixed by the document, or, if no period is fixed, within a stated 
period not less than thirty days after the notification. If the goods are not re- 
moved before the date specified in the notification, the warehouseman may sell 
them in accordance with the provisions of the section on enforcement of a ware- 
houseman’s lien (§ 25-7-210). 

(2) If a warehouseman in good faith believes that the goods are about to dete- 
riorate or decline in value to less than the amount of his lien within the time pre- 
scribed in subsection (1) for notification, advertisement and sale, the warehouseman 
may specify in the notification any reasonable shorter time for removal of the goods 
and in case the goods are not removed, may sell them at public sale held not less than 
one week after a single advertisement or posting. 


(3) If asa result of a quality or condition of the goods of which the warehouse- 
man had no notice at the time of deposit the goods are a hazard to other property 
or to the warehouse or to persons, the warehouseman may sell the goods at public 
or private sale without advertisement on reasonable notification to all persons 
known to claim an interest in the goods. If the warehouseman after a reasonable 
effort is unable to sell the goods he may dispose of them in any lawful manner and 
shall incur no liability by reason of such disposition. 

(4) The warehouseman must deliver the goods to any person entitled to them 
under this article upon due demand made at any time prior to sale or other disposi- 
tion under this section. 

(5) The warehouseman may satisfy his lien from the proceeds of any sale or 
disposition under this section but must hold the balance for delivery on the demand 
of any person to whom he would have been bound to deliver the goods. (Rev., ss. 
3036. to 3040. 1917, C.737,,5S..33, 043 CG. S.a188u40/5, 40/74 1 9057 C700 ese) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 34, Uniform Warehouse Receipts Act. 

Changes: Rewritten and expanded to de- 
fine the warehouseman’s right to termi- 
nate the storage not only where the goods 
are perishable or hazardous as in Uniform 
Warehouse Receipts Act, Section 34, but 
also for any other reason including decline 
in value of the goods imperiling the ware- 
houseman’s security for charges. 

Purposes of changes: 

1. Most warehousing is for an indefinite 
term, the bailor being entitled to delivery 
on reasonable demand. It is necessary to 
define the warehous2man’s power to ter- 
minate the bailment, since it would be com- 
mercially intolerable to allow warehouse- 
men to order removal of the goods on short 
notice. The thirty day period provided 
where the document does not carry its own 
period of termination corresponds to com- 
mercial practice of computing rates on a 
monthly basis. The right to terminate un- 
der subsection (1) includes a right to re- 
quire payment of “any charges”, but does 
not depend on the existence of unpaid 
charges. 

2. In permitting expeditious disposition 
ot perishable and hazardous goods Uniform 


Warehouse Receipts Act, Section 34, made 
no distinction between cases where the 
warehouseman knowingly undertook to 
store such goods and cases where the 
goods were discovered to be of that 
character subsequent to storage. The 
former situation presents no such emer- 
gency as justifies the summary power of 
removal and sale. Subsections (2) and (3) 
distinguish between the two situations. 


3. Protection of his lien is the only in- 
terest which the warehouseman has to 
justify summary sale of perishable goods. 
which are not hazardous. This same in- 
terest must be recognized when the stored 
goods, although not perishable, decline in 
market value to a point which threatens 
the warehouseman’s security. 


4. The right to order removal of stored 
goods is subject to provisions of the pub- 
lic warehousing laws of some states forbid- 
ding warehousemen from discriminating 
among customers. Nor does the section 
relieve the warehouseman of any obliga- 
tion under the state laws to secure the ap- 
proval of a public official before disposing 
of deteriorating goods. Such regulatory 
statutes and the regulations under them 
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remain in force and operative. Sections 


7—103, 10—103. 
Cross references: 
Sections 7—1U3, 7—403, 10—103. 
Definitional cross references: 
“Delivery”. Section 1—201. 
“Document”. Section 7—102. 
“Good faith’. Section 1—201. 
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“Goods”. Section 7—102. 

“Notice”. Section 1—201. 
“Notification”. Section 1—201. 
“Person”, Section 1—201. 
“Reasonable time’. Section 1—204. 
“Value”. Section 1—201. 


‘“‘Warehouseman”. Section 7—102. 


NORTH CAROLINA COMMENT 


This is new in part as indicated in the 
Official Comment. 

Subsection (1): This subsection is new. 
However, the act apparently does not re- 
quire the warehouseman to continue stor- 
age, and even under prior law he may have 


hazards are concealed at the time of stor- 
age. GS 27-38 did not make this distinc- 
tion. Where he does not know of nature 
of goods, UCC allows sale without adver- 
tisement. Otherwise not. GS 27-38 allowed 
such sale whether warehouseman knew or 


not. 
Subsection (3): 


had the right to terminate storage at any 


time. See above, under sub- 


Subsection (2): This subsection and __ section (2). 
subsection (3) make a distinction between Subsection (4): Similar to prior law. 
goods which the warehouseman knows are See GS 27-37 (3). 
perishable or hazardous at the time he re- Subsection (5): Similar to prior law. 
ceives them for storage and goods whose’ See GS 27-37 (3) and 27-38. 

§ 25-7-207. Goods must be kept separate; fungible goods.—(1) Un- 


less the warehouse receipt otherwise provides, a warehouseman must keep separate 
the goods covered by each receipt so as to permit at all times identification and de- 
livery of those goods except that different lots of fungible goods may be com- 
mingled. 

(2) Fungible goods so commingled are owned in common by the persons enti- 
tled thereto and the warehouseman is severally liable to each owner for that own- 
er’s share. Where because of overissue a mass of fungible goods is insufficient to 
meet all the receipts which the warehouseman has issued against it, the persons 


entitled include all holders to whom overissued receipts have been duly negotiated. 
(Rev., s. 3034; 1917, c. 37, ss. 22 to 24; C. S., ss. 4062 to 4064; 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 22 and 23, Uniform Warehouse Re- 
ceipts Act. 


common fund, as is necessarily the case 
with fungible goods, there is no policy 
reason for discriminating between succes- 


Changes: Consolidated and _ revised; 
holders of overissued receipts permitted to 
share in mass of fungible goods. 

Purposes of changes: 

No change of substance is made other 
than the explicit statement that holders 
to whom overissued receipts have been 
duly negotiated shall share in a mass of 
fungible goods. Where individual owner- 
ship interests are merged into claims on a 


NORTH CAROLINA COMMENT 


UCC permits commingling of 
goods without permission. 

Subsection (2): This is similar to GS 
27-27 and 27-28. 


sive purchasers of similar claims. 


Definitional cross references: 
“Delivery”. Section 1—201. 

“Duly negotiate”. Section 7—501. 
“Fungible” goods. Section 1—201. 
“Goods”. Section 7—102. 

“Holder”. Section 1—201. 

“Person”. Section 1—201. 
“Warehouse receipt”. Section 1—201. 
“Warehouseman”. Section 7—102. 


Subsection (1): Similar to prior law, fungible 
GS 27-26, except that prior law permitted 
commingling of fungible goods only “if 


authorized by agreement or by custom.” 


§ 25-7-208. Altered warehouse receipts.—Where a blank in a negotiable 
warehouse receipt has been filled in without authority, a purchaser for value and 
without notice of the want of authority may treat the insertion as authorized. Any 
other unauthorized alteration leaves any receipt enforceable against the issuer ac- 
cording to its original tenor. (1917, c. 37, s. 13; C. S., s. 4053; 1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 13, Uniform Warehouse Receipts Act. 

Changes: Generally revised and simpli- 
fied; explicit treatment of the situation 
where a blank in an executed document is 
filled without authority. 

Purposes of changes: 

1. The execution of warehouse receipts 
in blank is a dangerous practice. As be- 
tween the issuer and an innocent pur- 
chaser the risks should clearly fall on the 
former. 

2. An unauthorized alteration whether 


made with or without fraudulent intent 
does not relieve the issuer of his liability 
on the warehouse receipt as originally ex- 
ecuted. The unauthorized alteration itself 
is of course ineffective against the ware- 
houseman. 

Definitional cross references: 

“Tssuer”. Section 7—102. 

“Notice”. Section 1—201. 

“Purchaser”. Section 1—201. 

“Value”. Section 1—201. 

“Warehouse receipt”. Section 1—201. 


NORTH CAROLINA COMMENT 


This is similar to prior law, GS 27-27, 
but expands the liability of the warehouse- 
man to some extent. The UCC holds the 


warehouseman to the terms of a negotiable 
receipt even though a blank had been filled 
in without authority. 


§ 25-7-209. Lien of warehouseman.—(1) A warehouseman has a lien 
against the bailor on the goods covered by a warehouse receipt or on the proceeds 
thereof in his possession for charges for storage or transportation (including de- 
murrage and terminal charges), insurance, labor, or charges present or future in 
relation to the goods, and for expenses necessary for preservation of the goods or 
reasonably incurred in their sale pursuant to law. If the person on whose account 
the goods are held is liable for like charges or expenses in relation to other goods 
whenever deposited and it is stated in the receipt that a lien is claimed for charges 
and expenses in relation to other goods, the warehouseman also has a lien against 
him for such charges and expenses whether or not the other goods have been deliv- 
ered by the warehouseman. But against a person to whom a negotiable warehouse 
receipt is duly negotiated a warehouseman’s lien is limited to charges in an amount 
or at a rate specified on the receipt or if no charges are so specified then to a rea- 
sonable charge for storage of the goods covered by the receipt subsequent to the 
date of the receipt. 


(2) The warehouseman may also reserve a security interest against the bailor 
for a maximum amount specified on the receipt for charges other than those speci- 
fied in subsection (1), such as for money advanced and interest. Such a security 
interest is governed by the article on secured transactions (article 9). 

(3) A warehouseman’s lien for charges and expenses under subsection (1) or a 
security interest under subsection (2) is also effective against any person who so 
entrusted the bailor with possession of the goods that a pledge of them by him to a 
good faith purchaser for value would have been valid but is not effective against a 
person as to whom the document confers no right in the goods covered by it under 
§ 25-7-503. 

(4) A warehouseman loses his lien on any goods which he voluntarily delivers 
or which he unjustifiably refuses to deliver. (1917, c. 37, ss. 27 to 31; C. S., ss. 
4067 to 4071; 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 27 through 32, Uniform Warehouse 
Receipts Act. 

Changes: Rewritten. 

Purposes of changes: 

1. Subsection (1) defines the warehouse- 
man’s statutory lien. A specific lien attaches 
automatically, without express notation on 
the receipt, to goods stored under a non- 


negotiable receipt. That lien is limited to 
the usual charges arising out of a storage 
transaction; by notation on the receipt it 
can be made a general lien extending to 
like charges in relation to other goods. The 
same rules apply where the receipt is nego- 
tiable, except that as against a holder by 
due negotiation the lien is limited to the 
amount or rate specified on the receipt, 
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or, if none is specified, to a reasonable 
charge for storage of the specific goods 
after the date of the receipt. 

2. Subsection (2) provides for a security 
interest based upon agreement. Such a 
security interest arises out of relations be- 
tween the parties other than bailment for 
storage or transportation, as where the 
bailee assumes the role of financer or per- 
forms a manufacturing operation, extend- 
ing credit in reliance upon the goods cov- 
ered by the receipt. Such a security inter- 
est is not a statutory lien. Compare Sec- 
tions 9—102(2) and 9—310. It is governed 
in all respects by Article 9, except that 
subsection (2) requires that the receipt 
specify a maximum amount and limits the 
security interest to the amount specified. 

3. Subsections (1) and (2) validate the 
lien and security interest “against the 
bailor.” As against third parties, subsec- 
tion (3) continues the rule under the prior 
uniform statutory provision that to validate 
the lien the owner must have entrusted 
the goods to the depositor, and that the 
circumstances must be such that a pledge 
by the depositor to a good faith purchaser 
for value would have been valid. Thus the 
owner’s interest will not be subjected to 
a lien or security interest arising out of a 
deposit of his goods by a thief. The ware- 
houseman may be protected because of the 
actual, implied or apparent authority of the 
depositor, because of a Factor’s Act, or be- 
cause of other circumstances which would 
protect a bona fide pledgee, unless those 
circumstances are denied effect under Sec- 
tion 7—503. Where the third party is the 
holder of a security interest, the rights of 
the warehouseman depend on the priority 
given to a hypothetical bona fide pledgee 
by Article 9, particularly Section 9—312. 
Thus the special priority granted to statu- 
tory liens by Section 9—310 does not ap- 
ply to liens under subsection (1) of this 
section, since subsection (3) “expressly 
provides otherwise” within the meaning of 
Section 9—310. 

4. It is unnecessary to state here, as in 
Uniform Warehouse Receipts Act 31, that 
a bailee with a valid lien need not deliver 
until the lien is satisfied. Section 7—403 
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provides that a person demanding delivery 
under a document must be prepared to 
satisfy the bailee’s lien. 


5. Where goods have been stored under 
a non-negotiable warehouse receipt and are 
sold by the person to whom the receipt 
has been issued, frequently the goods are 
not withdrawn by the new owner. The ob- 
ligations of the seller of the goods in this 
Situation are set forth in Section 2—503(4) 
on tender of delivery and include procure- 
ment of an acknowledgement by the bailee 
of the buyer’s right to possession of the 
goods. If a new receipt is requested, such 
an acknowledgment can be withheld until 
storage charges have been paid or provided 
for. The statutory lien for charges on the 
goods sold, granted by the first sentence 
of subsection (1), continues valid unless 
the bailee gives it up. But once a new re- 
ceipt is issued to the buyer, the buyer be- 
comes “the person on whose account the 
goods are held” under the second sentence 
of subsection (1); unless he undertakes 
liability for charges in relation to other 
goods stored by the seller, there is no gen- 
eral lien against the buyer for such charges. 
Of course, the bailee may preserve the 
general lien in such a case either by an 
arrangement by which the buyer ‘“‘is lia- 
ble for” such charges, or by reserving a 
security interest under subsection (2). 


Cross references: 

Point 2: Sections 9—102(2) and 9—310. 

Point 3: Sections 7—503, 9—310 and 
9—312. 

Point 4: Section 7—403. 

Point 5: Section 2—503. 


Definitional cross references: 
“Deliver”. Section 1—201. 
“Document”. Section 7—102. 
“Goods”. Section 7—102. 

“Money”. Section 1—201. 
“Person”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Right”. Section 1—201. 

“Security interest”. Section 1—201. 
“Value”. Section 1—-201. 
“Warehouse receipt”. Section 1—201. 
“Warehouseman”. Section 7—102. 


NORTH CAROLINA COMMENT 


Subsection (1): This is substantially the 
same as GS 27-31, 27-32 and 27-34. Notice, 
however, that the last sentence requires 
that the receipt be “duly negotiated” if 
the special rule is to apply. 

Subsection (2): This subsection prob- 
ably covers what was covered by GS 27-31 


and 27-35. Notice Official Comment 2, 
which indicates that enforcement of the 
security interest is governed by article 9. 


Subsection (3): This is similar to GS 
27-32. 

Subsection (4): This is similar to GS 
27-33. 


§ 25-7-210. Enforcement of warehouseman’s lien.—(1) Except as 
provided in subsection (2), a warehouseman’s lien may be enforced by public or pri- 
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vate sale of the goods in block or in parcels, at any time or place and on any terms 
which are commercially reasonable, after notifying all persons known to claim an 
interest in the goods. Such notification must include a statement of the amount due, 
the nature of the proposed sale and the time and place of any public sale. The fact 
that a better price could have been obtained by a sale at a different time or in a dif- 
ferent method from that selected by the warehouseman is not of itself sufficient to 
establish that the sale was not made in a commercially reasonable manner. If the 
warehouseman either sells the goods in the usual manner in any recognized market 
therefor, or if he sells at the price current in such market at the time of his sale, or 
if he has otherwise sold in conformity with commercially reasonable practices 
among dealers in the type of goods sold, he has sold in a commercially reasonable 
manner. A sale of more goods than apparently necessary to be offered to insure sat- 
isfaction of the obligation is not commercially reasonable except in cases covered 
by the preceding sentence. 

(2) A warehouseman’s lien on goods other than goods stored by a merchant in 
the course of his business may be enforced only as follows : 

(a) All persons known to claim an interest in the goods must be notified. 

(b) The notification must be delivered in person or sent by registered or certi- 
fied letter to the last known address of any person to be notified. 

(c) The notification must include an itemized statement of the claim, a descrip- 
tion of the goods subject to the lien, a demand for payment within a specified time 
not less than ten days after receipt of the notification, and a conspicuous statement 
that unless the claim is paid within that time the goods will be advertised for sale 
and sold by auction at a specified time and place. 

(d) The sale must conform to the terms of the notification. 

(e) The sale must be held at the nearest suitable place to that where the goods 
are held or stored. 

(f) After the expiration of the time given in the notification, an advertisement 
of the sale must be published once a week for two weeks consecutively in a newspa- 
per of general circulation where the sale is to be held. The advertisement must in- 
clude a description of the goods, the name of the person on whose account they are 
being held, and the time and place of the sale. The sale must take place at least fif- 
teen days after the first publication. If there is no newspaper of general circulation 
where the sale is to be held, the advertisement must be posted at least ten days be- 
fore the sale in not less than six conspicuous places in the neighborhood of the pro- 
posed sale. 

(3) Before any sale pursuant to this section any person claiming a right in the 
goods may pay the amount necessary to satisfy the lien and the reasonable ex- 
penses incurred under this section. In that event the goods must not be sold, but 
must be retained by the warehouseman subject to the terms of the receipt and this 
article. 

(4) The warehouseman may buy at any public sale pursuant to this section. 

(5) A purchaser in good faith of goods sold to enforce a warehouseman’s lien 
takes the goods free of any rights of persons against whom the lien was valid, de- 
spite noncompliance by the warehouseman with the requirements of this section. 

(6) The warehouseman may satisfy his lien from the proceeds of any sale pur- 
suant to this section but must hold the balance, if any, for delivery on demand to 
any person to whom he would have been bound to deliver the goods. 

(7) The rights provided by this section shall be in addition to all other rights 
allowed by law to a creditor against his debtor. 

(8) Where a lien is on goods stored by a merchant in the course of his business 
the lien may be enforced in accordance with either subsection (1) or (2). 

(9) The warehouseman is liable for damages caused by failure to comply with 
the requirements for sale under this section and in case of willful violation is liable 
for conversion. (Rev., ss. 3036 to 3038, 3041; 1917, c. 37, ss. 32, 33, 35: C. S., ss. 
4072, 4073, 4075; 1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 33, Uniform Warehouse Receipts Act. 


Changes: Rewritten; simplified foreclo- 
sure proceeding provided for all liens other 
than warehousemen’s lien in non-commer- 
cial storage. 


Purposes of changes: 

1. Subsection (1) makes “commercial 
reasonableness” the standard for foreclo- 
sure proceedings in all cases except non- 
commercial storage with a warehouseman. 
The latter category embraces principally 
storage of household goods by private 
owners; and for such cases the detailed 
provisions as to notification, publication 
and public sale, found in Section 33 of the 
Uniform Warehouse Receipts Act, are re- 
tained in subsection (2). The swifter more 
flexible procedure of subsection (1) is ap- 
propriate to commercial storage. Compare 
seller’s power of resale on breach by buyer 
under the provisions of the Article on 
Sales (Section 2—706). 


2. The provisions of subsections (4) and 
(5) permitting the bailee to bid at public 
sales and confirming the title of purchasers 
at foreclosure sales are designed to secure 
more bidding and better prices. 


Cross reference: 

Section 7—403. 

Definitional cross references: 
“Bill of lading”. Section 1—201. 
“Conspicuous”. Section 1—201. 
“Creditor”. Section 1—201. 
“Delivery”. Section 1—201. 
“Document”. Section 7—102. 
“Good faith’. Section 1—201. 
“Goods”. Section 7—102. 
“Notification”. Section 1—201. 
“Notifies”. Section 1—201. 
“Person”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Rights”. Section 1—201. 
“Term? Section 1——201. 
“Warehouseman”. Section 7—102. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection is new. 
The idea explained in the Official Comment 
to subsection (1) allows a simpler method 
of enforcing the warehouseman’s lien in the 
case of goods stored by a merchant. The 
new provisions specifically permit the sale 
to be “public or private.” This subsection 
(1) requires that all persons known to claim 
an interest in the goods be notified, but the 
provision does not specifically require writ- 
ten notice. The implication of the second 
sentence is that it will be written. 

Subsection (2): This subsection is simi- 
lar to the prior law found in GS 27-37. 
UCC now allows notice by certified mail. 

Subsection (3): This subsection is simi- 
lar: to GS 27-375 (3): 

Subsection (4): This is new. 


Subsection (5): This is new. See Official 
Comment. 

Subsection (6): This is similar to the 
last sentence of GS 27-37 (2). 

Subsection (7): This is similar to GS 
27-36 and 27-39. 

Subsection (8): This is new. Compare 
comments to subsections (1) and (2) in 
the Official Comment. 

Subsection (9): This is new. However, 
under the cases, perhaps North Carolina 
would have held one who did not comply 
with the statute to be a converter. See E]- 
lison v. Hunsinger, 237 N.C. 619, 75 S.E.2d 
540 (1953). The UCC makes a distinction 
between “a failure to comply” and “a will- 
ful violation.” 


BARA: 


Bits oF LADING: SPECIAL PROVISIONS. 


§ 25-7-301. Liability for non-receipt or misdescription; ‘‘said to 
contain’’; ‘‘shipper’s load and count’’; improper handling.—(1) A con- 
signee of a nonnegotiable bill who has given value in good faith or a holder to whom 
a negotiable bill has been duly negotiated relying in either case upon the description 
therein of the goods, or upon the date therein shown, may recover from the issuer 
damages caused by the misdating of the bill or the non-receipt or misdescription of 
the goods, except to the extent that the document indicates that the issuer does not 
know whether any part or all of the goods in fact were received or conform to the 
description, as where the description is in terms of marks or labels or kind, quan- 
tity, or condition or the receipt or description is qualified by “contents or condition 
of contents of packages unknown,” “said to contain,” “shipper’s weight, load and 
count” or the like, if such indication be true. 
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(2) When goods are loaded by an issuer who is a common carrier, the issuer 
must count the packages of goods if package freight and ascertain the kind and 
quantity if bulk freight. In such cases “‘shipper’s weight, load and count’’ or other 
words indicating that the description was made by the shipper are ineffective ex- 
cept as to freight concealed by packages. 

(3) When bulk freight is loaded by a shipper who makes available to the issuer 
adequate facilities for weighing such freight, an issuer who is a common carrier 
must ascertain the kind and quantity within a reasonable time after receiving the 
written request of the shipper to do so. In such cases “shipper’s weight” or other 
words of like purport are ineffective. 

(4) The issuer may be [by] inserting in the bill the words “shipper’s weight, 
load and count” or other words of like purport indicate that the goods were loaded 
by the shipper ; and if such statement be true the issuer shall not be liable for dam- 
ages caused by the improper loading. But their omission does not imply liability for 
such damages. 

(5) The shipper shall be deemed to have guaranteed to the issuer the accuracy 
at the time of shipment of the description, marks, labels, number, kind, quantity, 
condition and weight, as furnished by him; and the shipper shall indemnify the 1s- 
suer against damage caused by inaccuracies in such particulars. The right of the 
issuer to such indemnity shall in no way limit his responsibility and liability under 
the contract of carriage to any person other than the shipper. (1919, c. 65, ss. 20 to 
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Editor’s Note. — The word “by” in 
brackets in subsection (4) is suggested as 
a correction of “be,” which appears in the 
1965 Session Laws. 

The former rule, prior to the former Bills 
of Lading Act, was that when goods were 
sent “shipper’s load and count,” the bill of 
lading was only prima facie evidence that 
the carrier received the goods described in 
it, and where the evidence showed that the 


loading was all done by the shipper, the 
burden was on the plaintiff to prove that 
the goods were actually delivered to the 
carrier. Peele v. Atlantic Coast Line R.R., 
149 N.C. 390, 63 S.E. 66 (1908). See Wil- 
liams, Black & Co. v. Wilmington & 
W.R.R., 93 N.C. 42 (1885); Commercial 
Nat’! Bank v. Seaboard Air Line R.R., 175 
Ni Gr 415,95. Sck<777 (49718)! 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 23, Uniform Bills of Lading Act. 
Changes: Rewritten in part. 


Purposes of changes: 

1. The provision as to misdating in sub- 
section (1) conforms to the policy of the 
amendment to the Federal Bills of Lading 
Act by 44 Stat. 1450 (1927), as amended 
49 U.S.C. Section 102, after the holding in 
Browne y. Union Pac. R> Go., 113) Kant 
726, 216 P. 299 (1923), affirmed on other 
grounds 267 U.S. 255, 45 S.Ct. 315, 69 
L.Ed. 601 (1925). Subsections (2) and (3) 
conform to the policy of the Federal Bills 
of Lading Act, 49 U.S.C. Sections 100, 101, 
and the laws of several states. See e. g., 
N.Y.Pers.Prop. Law Section 209; Report 
of N. Y. Law Revision Commission, 
N.Y.Leg.Doc. (1941) No. 65(F). 

2. The language of the old Uniform Act 
suggested that a carrier is ordinarily liable 
for damage caused by improper loading, 
but may relieve himself of liability by dis- 
closing on the bill that shipper actually 
loaded. A more accurate statement of the 
law is that the carrier is not liable for 


losses caused by act or default of the 
shipper, which would include improper 
loading. There is some question whether 
under present law a carrier is liable even 
to a good faith purchaser of a negotiable 
bill for such losses, if the shipper’s faulty 
loading in fact caused the loss. It is this 
doubtful liability which subsection (4) 
permits the carrier to bar by disclosure of 
shipper’s loading. There is no implication 
that decisions such as Modern Tool Corp. 
v. Pennsylvania R. Co., 100 F. Supp. 595 
(D.N.J.1951), are disapproved. 

3. This section is a simplified restate- 
ment of existing law as to the method by 
which a bailee may avoid responsibility for 
the accuracy of descriptions which are 
made by or in reliance upon information 
furnished by the depositor or shipper. The 
issuer is liable on documents issued by an 
agent, contrary to instructions of his prin- 
cipal, without receiving goods. No dis- 
claimer of this liability is permitted since 
it is not a matter either of the care of the 
goods or their description. 


4. The shipper’s erroneous report to the 
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“Good faith’. Section 1—201. 

“Goods”. Section 7 —102. 

“Holder”. Section 1—201. 

“Tssuer”. Section 7—102. 

“Notice”. Section 1—201. 

“Party”. Section 1—201. 

“Purchaser”. Section 1—201. 

“Receipt of goods”. Section 2—103. 
“Value”. Section 1—201. 


carrier concerning the goods may cause 
damage to the carrier. Subsection (5) 
therefore provides appropriate indemnity. 
Cross references: 
Sections 7—203 and 7—309. 
Definitional cross references: 
“Bill of lading”. Section 1—201. 
“Consignee”. Section 7—102. 
“Document”. Section 7—102. 
“Duly negotiate”. Section 7—501. 


NORTH CAROLINA COMMENT 
Subsection (1): Our prior law protected 
a “holder of an order bill.” The UCC pro- 
tects in a similar position a holder to whom 
a negotiable bill has been “duly negotiated.” 
The UCC may be narrower than the prior 
law. Otherwise subsection (1) is similar 
to GS 21-22 and 21-23, except as to ma- 
terial about “misdating.” See Official Com- 
ment. 


§ 25-7-302. Through bills of lading and similar documents.—(1) The 
issuer of a through bill of lading or other document embodying an undertaking to 
be performed in part by persons acting as its agents or by connecting carriers is 
liable to anyone entitled to recover on the document for any breach by such other 
persons or by a connecting carrier of its obligation under the document but to the 
extent that the bill covers an undertaking to be performed overseas or in territory 
not contiguous to the continental United States or an undertaking including mat- 
ters other than transportation this liability may be varied by agreement of the par- 
ties. 

(2) Where goods covered by a through bill of lading or other document em- 
bodying an undertaking to be performed in part by persons other than the issuer are 
received by any such person, he is subject with respect to his own performance 
while the goods are in his possession to the obligation of the issuer. His obligation 
is discharged by delivery of the goods to another such person pursuant to the docu- 
ment, and does not include liability for breach by any other such persons or by the 
issuer. 

(3) The issuer of such through bill of lading or other document shall be entitled 
to recover from the connecting carrier or such other person in possession of the 
goods when the breach of the obligation under the document occurred, the amount 
it may be required to pay to anyone entitled to recover on the document therefor, 
as may be evidenced by any receipt, judgment, or transcript thereof, and the 
amount of any expense reasonably incurred by it in defending any action brought by 
anyone entitled to recover on the document therefor. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: delivery or a diversion order just as the 
None. original bailee would have to. Similarly it 


Subsection (2): This subsection is sim- 
ilar to GS 21-21. 

Subsection (3): Similar to GS 21-22. 

Subsection (4): Similar to part of GS 
21-22. 

Subsection (5): This subsection is new. 
See Official Comment 4. 


Purposes: 

1. The purpose of this section is to sub- 
ject the initial carrier under a through bill 
to suit for breach of the contract of car- 
riage by any connecting carrier and to 
make it clear that any such connecting 
carrier holds the goods on terms which 
are defined by the document of title even 
though such connecting carrier did not is- 
sue the document. Since the connecting 
carrier does hold on the terms of the docu- 
ment, it must honor a proper demand for 


has the benefits of the excuses for non- 
delivery and limitations of liability pro- 
vided for the original bailee. Unlike the 
original bailee-issuer, the connecting car- 
rier’s responsibility is limited to the period 
while the goods are in its possession. The 
section is patterned generally after the In- 
terstate Commerce Act, but does not im- 
pose any obligation to issue through bills. 

2. The reference to documents other than 
through bills looks to the possibility that 
multi-purpose documents may come into 
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use, e. g., combination warehouse receipts 
and bills of lading. 

3. Where the obligations or standards 
applicable to different parties bound by a 
document of title are different, the initial 
carrier’s responsibility for portions of the 
journey not on its own lines will be deter- 
mined by the standards appropriate to the 
connecting carrier. Thus a land carrier is- 
suing a through bill of lading involving 
water carriage at a later stage will have 
the benefit of the water carrier’s immunity 
from liability for negligence of its servants 
in navigating the vessel, where the law 
provides such an immunity for water car- 
riers and the loss occurred while the goods 
were in the water carrier’s possession. 
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4. Under Subsection (1) the issuer of a 
through bill of lading may become liable 
for the fault of another person. Subsection 
(3) gives it appropriate rights of recourse. 

Definitional cross references: 

“Agreement”. Section 1—201. 

“Bailee”. Section 7—102. 

“Bill of lading”. Section 1—201. 

“Delivery”. Section 1—201. 

“Document”. Section 7—102. 

“Goods”. Section 7—102. 

“Tssuer”. Section 7—102. 

“Overseas”. Section 2—323. 

“Party”. Section 1—201. 

“Person”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): Similar to GS 62-203, 
but prior law allowed the carrier to limit 
liability in certain instances. 


Subsection (2): Similar to prior law. 


See GS 62-203 and Aydlett v. Norfolk So. 
R.R., 172 N.C. 47, 89 S.E. 1000 (1916). 

Subsection (3): Similar to GS 62-203 
after last proviso of subsection (a). 


25-7-303. Diversion; reconsignment; change of instructions. — 
(1) Unless the bill of lading otherwise provides, the carrier may deliver the goods 
to a person or destination other than that stated in the bill or may otherwise dis- 


pose of the goods on instructions from 
(a) the holder of a negotiable bill; or 


(b) the consignor on a nonnegotiable bill notwithstanding contrary instructions 


from the consignee ; or 


(c) the consignee on a nonnegotiable bill in the absence of contrary instructions 
from the consignor, if the goods have arrived at the billed destination or if the con- 


signee is in possession of the bill ; or 


(d) the consignee on a nonnegotiable bill if he is entitled as against the consign- 


or to dispose of them. 


(2) Unless such instructions are noted on a negotiable bill of lading, a person to 
whom the bill is duly negotiated can hold the bailee according to the original terms. 
(1919, (c..69; 58.9, 105 CoS ies 201) 2020410007 Cc sseuls) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

1. The old Acts contained no reference 
to diversion, a very common commercial 
practice which defeats delivery to the con- 
signee originally named in a bill of lading. 
The carrier was protected under the head- 
ing of “justified delivery” if the substituted 
consignee who received delivery was “a 
person lawfully entitled to possession of 
the goods.” Cf. subsection (1) (d). This 
in turn depended on whether the person 
ordering the diversion was the’ owner of 
the goods or empowered to dispose of 
them, which again might depend upon 
whether under sales law title had passed 
from the consignor-seller to the consignee- 
buyer. The carrier is plainly not in a posi- 
tion to decide such questions when di- 
rected by the person with whom it has 


contracted for transportation to change 
the destination of the goods in transit. 
Carriers may as a business matter be will- 
ing to accept instructions from consignees 
in which case, as under the old uniform 
acts, the carrier will be liable for misde- 
livery if the consignee was not the owner 
or otherwise empowered to dispose of the 
goods. The section imposes no duty on 
carriers to undertake diversion; it is of 
course subject to the provisions of filed 
tariffs. Section 7—103. 


2. It should be noted that the section 
provides only an immunity for carriers 
against liability for “misdelivery.” It does 
not, for example, defeat the title to the 
goods which the consignee buyer may 
have acquired from the consignor-seller 
upon delivery of the goods to the carrier 
under a non-negotiable bill of lading. Thus 
if the carrier, upon instructions from the 
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consignor, returns the goods to him, the 
consignee may recover the goods from the 
consignor or his insolvent estate. How- 
ever, under certain circumstances, the con- 
signee’s title may be defeated by diversion 
of the goods in transit to a different con- 
signee. 

Cross references: 

Point 2: Sections 7—403 and 7—504(3). 

Definitional cross references: 

“Bailee”. Section 7—102. 
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“Bill of lading”. Section 1—201. 
“Consignee” Section 7—102. 
“Consignor”. Section 7—102. 
“Delivery”. Section 1—201. 
“Goods”. Section 7—102. 
“Holder”. Section 1—201. 
“Notice”. Section 1—201. 
“Person”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection is sim- 
ilar in part to GS 21-10 and 21-11. As to 
negotiable bills, the UCC does not change 
prior law, for it permits change of instruc- 
tions to be made only by the holder and re- 
quires it to be noted on the bill as did 


GS 21-10 (3). The prior law seemed to 
give consignee more power to give instruc- 
tions, GS 21-10, than does the UCC. See 
GS 25-7-303 (1) (c). 

Subsection (2): This subsection is new. 


§ 25-7-304. Bills of lading in a set.—(1) Except where customary in 


Overseas transportation, a bill of lading must not be issued in a set of parts. The 
issuer is liable for damages caused by violation of this subsection. 

(2) Where a bill of lading is lawfully drawn in a set of parts, each of which is 
numbered and expressed to be valid only if the goods have not been delivered 
against any other part, the whole of the parts constitute one bill. 

(3) Where a bill of lading is lawfully issued in a set of parts and different parts 
are negotiated to different persons, the title of the holder to whom the first due ne- 
gotiation is made prevails as to both the document and the goods even though any 
later holder may have received the goods from the carrier in good faith and dis- 
charged the carrier’s obligation by surrender of his part. 

(4) Any person who negotiates or transfers a single part of a bill of lading 
drawn in a set is liable to holders of that part as if it were the whole set. 

(5) The bailee is obligated to deliver in accordance with part 4 of this article 
against the first presented part of a bill of lading lawfully drawn in a set. Such 
delivery discharges the bailee’s obligation on the whole bill. (1919, c. 65, s.4; C.S., 
SeeoOrer epg Co 70, Si 12) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
Section 6, Uniform Bills of Lading Act. 

Changes: This section adds to existing 
legislation, which merely prohibits bills in 
a set in ordinary domestic trade, a state- 
ment of the legal effect of a lawfully is- 
sued set. 

Purposes of changes: 

The statement of the legal effect of a 
lawfully issued set is in accord with exist- 
ing commercial law relating to maritime 
and other overseas bills. This law has been 
codified in the Hague and Warsaw Con- 
ventions and in the Carriage of Goods by 
Sea Act, the provisions of which would 
ordinarily govern in situations where bills 
in a set are recognized by this Article. 


Cross reference: 

Section 10—103. 

Definitional cross references: 
“Bailee”. Section 7—102. 

“Bill of lading’. Section 7—102. 
“Delivery”. Section 1—201. 
“Document”. Section 7—102. 
“Duly negotiate’. Section 7—501. 
“Good faith”. Section 1—201. 
“Goods”. Section 7—102. 
“Holder”. Section 1—201. 
“Tssuer”’. Section 7—102. 
“Overseas”. Section 2—323. 
“Person”. Section 1—201. 
“Receipt of goods”. Section 2—103. 


NORTH CAROLINA COMMENT 


The prior law applied to a negotiable bill 
of lading only when it involved transpor- 
tation intrastate. GS 21-5. The UCC in- 
volves any bill of lading. The part of the 


UCC setting out the effect of a bill of lad- 
ing lawfully drawn in a set is new. That 
is, subsections (2), (3), (4), and (5) are 
new. 
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§ 25-7-305. Destination bills.—(1) Instead of issuing a bill of lading to 
the consignor at the place of shipment a carrier may at the request of the consignor 
procure the bill to be issued at destination or at any other place designated in the 
request. 

(2) Upon request of anyone entitled as against the carrier to control the goods 
while in transit and on surrender of any outstanding bill of lading or other receipt 
covering such goods, the issuer may procure a substitute bill to be issued at any 
place designated in the request. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

This proposal is designed to facilitate 
the use of order bills in connection with 
fast shipments. Use of order bills on high 
speed shipments is impeded by the fact 
that the goods may arrive at destination 
before the documents, so that no one is 
ready to take delivery from the carrier. 
This is especially inconvenient for carriers 
by truck and air, who do not have terminal 
facilities where shipments can be held to 
await consignee’s appearance. Order bills 
would be useful to take advantage of bank 
collection. This may be preferable to 
C.O.D. shipment in which the carrier, 
e. g. a truck driver, is the collecting and 
remitting agent. Financing of shipments 
under this plan would be handled as fol- 
lows: seller at San Francisco delivers the 
goods to an airline with instructions to is- 
sue a bill in New York to a named bank. 


Seller receives a receipt embodying this 
undertaking to issue a destination bill. 
Airline wires its New York freight agent 
to issue the bill as instructed by the seller. 
Seller wires the New York bank a draft 
on buyer. New York bank indorses the 
bill to buyer when he honors the draft. 
Normally seller wou!d act through his own 
bank in San Francisco, which would ex- 
tend him credit in reliance on the airline’s 
contract to deliver a bill to the order of 
its New York correspondent. This sec- 
tion is entirely permissive; it imposes no 
duty to issue such bills. Whether a con- 
necting carrier will act as issuing agent is 
left to agreement between carriers. 

Definitional cross references: 

“Bill of lading”. Section 1—201. 

“Consignor”. Section 7—102. 

“Goods”. Section 7—102. 

“Issuer”. Section 7—102. 

“Receipt of goods”. Section 2—103. 


§ 25-7-306. Altered bills of lading.—An unauthorized alteration or filling 
in of a blank in a bill of lading leaves the bill enforceable according to its original 


tenor; (1919 c boy Slo" CSS. 200s GE ee 0, sal at 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 16, Uniform Bills of Lading Act. 

Changes: Generally revised and simpli- 
fied; explicit treatment of the situation 
where a blank in an executed document 
is filled without authority. 

Purposes of changes: 

An unauthorized alteration whether 
made with or without fraudulent intent 
does not relieve the issuer of his liability 
on the document as originally executed. 
Uniform Warehouse Receipts Act 13 ex- 
cused the issuer from any liability to a 
fraudulent alterer, other than the liability 
to deliver the goods according to the 
terms of the original document. It is dif- 
ficult to conceive what liability the drafts- 
man intended to excuse. Uniform Bills of 
Lading Act 16 contains no such excuse 


provision, and is followed in this respect 
in the present section. Uniform Bills of 
Lading Act 16 characterizes an unautho- 
rized alteration as “void” but apparently 
nothing more was intended than that the 
alteration did not change the obligation of 
the issuer. This is sufficiently covered by 
the terms of this section. Moreover cases 
are conceivable in which an alteration 
would not be “void”; for example, an al- 
teration made by common consent of a 
transferor and transferee of a document 
might evidence an enforceable contract be- 
tween them. The same rule is made ap- 
plicable to the filling in of blanks. a mat- 
ter on which the prior Acts were silent. 

Definitional cross references: 

“Bill of lading”. Section 1—201. 

“Issuer”. Section 7—102. 


NORTH CAROLINA COMMENT 


‘This is similar to GS 21-14. 
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§ 25-7-307. Lien of carrier.—(1) A carrier has a lien on the goods coy- 
ered by a bill of lading for charges subsequent to the date of its receipt of the goods 
for storage or transportation (including demurrage and terminal charges) and for 
expenses necessary for preservation of the goods incident to their transportation or 
reasonably incurred in their sale pursuant to law. But against a purchaser for value 
of a negotiable bill of lading a carrier’s lien is limited to charges stated in the bill or 
the applicable tariffs, or if no charges are stated then to a reasonable charge. 


(2) A lien for charges and expenses under subsection (1) on goods which the 
carrier was required by law to receive for transportation is effective against the con- 
signor or any person entitled to the goods unless the carrier had notice that the 
consignor lacked authority to subject the goods to such charges and expenses. Any 
other lien under subsection (1) is effective against the consignor and any person 
who permitted the bailor to have control or possession of the goods unless the car- 
rier had notice that the bailor lacked such authority. 


(3) A carrier loses his lien on any goods which he voluntarily delivers or which 
he unjustifiably refuses to deliver. (1919, c. 65, s. 25; C. S., s. 307; 1965, c. 700, 
smiiy 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 27 through 32, Uniform Warehouse 
Receipts Act. 

Changes: Rewritten; lien extended to 
carrier. Lien of commen carrier validated 
unless carrier had notice that consignor 
lacked authority to subject the goods to 
charges and expenses. Where the carrier 
is not required by law to receive the goods 
for transportation, lien validated against 
anyone who permitted the bailor to have 
possession even if he had no real or appar- 
ent authority. 

Purposes of Changes: 

The section is intended to give carriers 
a specific statutory lien for charges and 
expenses similar to that given to ware- 
housemen by the first sentence of Section 
7—209. But since carriers do not com- 
monly claim a lien for charges in relation 
to other goods or lend money on the secu- 
rity of goods in their hands, provisions for 
a general lien or a security interest similar 
to those in Section 7—209(1) and (2) are 
omitted. See Comment to Section 7—105. 


Since the lien given by this section is 
specific, and the storage or transportation 
often preserves or increases the value of 
the goods, subsection (2) validates the 
lien against anyone who permitted the 
bailor to have possession of the goods. 
Where the carrier is required to receive 
the goods for transportation, the owner’s 
interest may be subjected to charges and 
expenses arising out of deposit of his 
goods by a thief. Cf. Section 9—310. The 
crucial mental element is the carrier’s 
knowledge or reason to know of the bail- 
or’s lack of authority. 

Cross references: 

Sections 7—209, 9—102(2) and 9—310. 

Definitional cross references: 

“Bill of lading”. Section 1—201. 

“Consignor”. Section 7—102. 

“Delivery”. Section 1—201. 

“Goods”. Section 7—102. 

“Person”. Section 1—201. 

“Purchaser”. Section 1—201. 

“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): The prior law expressly 
recognized the existence of a carrier’s lien 
on goods shipped under a negotiable bill 
of lading. GS 21-26. A carrier’s lien as to a 
nonnegotiable bill of lading was not ex- 
pressly set out. See Hammer Lumber Co. 
v. Seaboard Air Line Ry., 179 N.C. 359, 
102 S.E. 508 (1920), involving a lien on a 
nonnegotiable bill of lading. 


Subsection (2): This subsection is new. 

Subsection (3): This subsection is new. 
Compare with GS 25-7-209. However, this 
subsection is in accord with common-law 
rule. See discussion of possessory lien in 
Barbree-Askew Fin., Inc. v. Thompson, 
247 N.C. 143, 100 S.E.2d 381 (1957). 


§ 25-7-308. Enforcement of carrier’s lien.—(1) A carrier’s lien may be 


enforced by public or private sale of the goods, in bloc or in parcels, at any time or 
place and on any terms which are commercially reasonable, after notifying all per- 
sons known to claim an interest in the goods. Such notification must include a 
statement of the amount due, the nature of the proposed sale and the time and 
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place of any public sale. The fact that a better price could have been obtained by a 
sale at a different time or in a different method from that selected by the carrier is 
not of itself sufficient to establish that the sale was not made in a commercially rea- 
sonable manner. If the carrier either sells the goods in the usual manner in any rec- 
ognized market therefor or if he sells at the price current in such market at the 
time of his sale or if he has otherwise sold in conformity with commercially reason- 
able practices among dealers in the type of goods sold he has sold in a commer- 
cially reasonable manner. A sale of more goods than apparently necessary to be 
offered to ensure satisfaction of the obligation is not commercially reasonable except 
in cases covered by the preceding sentence. 

(2) Before any sale pursuant to this section any person claiming a right in the 
goods may pay the amount necessary to satisfy the lien and the reasonable ex- 
penses incurred under this section. In that event the goods must not be sold, but 
must be retained by the carrier subject to the terms of the bill and this article. 

(3) The carrier may buy at any public sale pursuant to this section. 

(4) A purchaser in good faith of goods sold to enforce a carrier’s lien takes the 
goods free of any rights of persons against whom the lien was valid, despite 
noncompliance by the carrier with the requirements of this section. 

(5) The carrier may satisfy his lien from the proceeds of any sale pursuant to 
this section but must hold the balance, if any, for delivery on demand to any person 
to whom he would have been bound to deliver the goods. 

(6) The rights provided by this section shall be in addition to all other rights 
allowed by law to a creditor against his debtor. 

(7) A carrier’s lien may be enforced in accordance with either subsection (1) or 
the procedure set forth in subsection (2) of § 25-7-210. 

(8) The carrier is liable for damages caused by failure to comply with the re- 
quirements for sale under this section and in case of willful violation is liable for 
conversion. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: Sec- Definitional cross references: 


tion 33, Uniform Warehouse Receipts Act. 


Changes: Rewritten; provisions  ex- 
tended to carriers’ liens; simplified fore- 
closure proceeding provided. 


Purposes of changes: 

This section is intended to give the car- 
rier an enforcement procedure of his lien 
coextensive with that given the warehouse- 
men in cases other than those covering 


“Bill of lading” Section 1—201. 
“Creditor”. Section 1—201. 
“Delivery”. Section 1—201. 
“Good faith’. Section 1—201. 
“Goods”. Section 7—102. 
“Notification”. Section 1—201. 
“Notifies”. Section 1—201. 


“Person”. Section 1—201. 
“Purchaser”. Section 1—201. 


“Rights”. Section 1--201. 
“Term”. Section 1—201. 


noncommercial storage by him. See Com- 
ment to Section 7—210. 

Cross reference: 

Section 7—210. 


NORTH CAROLINA COMMENT 


210. Compare also with GS 62-209, which 
provides for the sale of unclaimed baggage 
or freight. 


This section specifically sets out the 
method of satisfying the lien. This is new 
for the most part. Compare with GS 25-7- 


§ 25-7-309. Duty of care; contractual limitation of carrier’s liabil- 
ity.—(1) A carrier who issues a bill of lading whether negotiable or nonnegotiable 
must exercise the degree of care in relation to the goods which a reasonably careful 
man would exercise under like circumstances. This subsection does not repeal or 
change any law or rule of law which imposes liability upon a common carrier for 
damages not caused by its negligence. 

(2) Damages may be limited by a provision that the carrier’s liability shall not 
exceed a value stated in the document if the carrier’s rates are dependent upon 
value and the consignor by the carrier’s tariff is afforded an opportunity to declare 
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a higher value or a value as lawfully provided in the tariff, or where no tariff is 
filed he is otherwise advised of such opportunity ; but no such limitation is effective 
with respect to the carrier’s liability for conversion to its own use. 

(3) Reasonable provisions as to the time and manner of presenting claims and 
instituting actions based on the shipment may be included in a bill of lading or tar- 


iff. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 3, Uniform Bills of Lading Act. 

Changes: Consolidated and rewritten. 

Purposes of changes: 

The old uniform act provided that bills 
of lading could not contain terms impair- 
ing the obligation of reasonable care. 
Whether this is violated by a stipulation 
that in case of loss the bailee’s liability is 
limited to stated amounts has been much 
controverted. For interstate rail transpor- 
tation the matter is settled by the Car- 
mack Amendment to the Interstate Com- 
merce Act (See 49 U.S.C.A. § 20(11)). 
The present section is a generalized ver- 
sion of the Interstate Commerce Act pro- 
visions. The obligation of due care is 
radically qualified, in the case of maritime 
bills and international airbills, by federal 
legislation and treaty. All this special 
legislation would remain in effect even if 
Congress enacts this Code, including the 
present Article. See Section 7—103. 

Subsection (1) does not impair any rule 


of law imposing the liability of an insurer 
on a cominon carrier in intrastate com- 
merce. Subsection (2), however, applies 
to such liability as well as to liability 
based on negligence. The entire section is 
subject under Section 7—103 to applicable 
provisions in filed tariffs, such as the com- 
mon disclaimer of responsibility for unde- 
clared articles of extraordinary value, hid- 
den from view. Tariffs which lawfully pro- 
vide a maximum unit value beyond which 
goods are not taken fall within the same 
principle, and are expressly covered by the 
words “value as lawfully provided in the 
tari 

Cross reference: 

Section 7—103. 


Definitional cross references: 
“Action”. Section 1—201. 

“Bill of lading”. Section 1—201. 
“Consignor”. Section 7—102. 
“Document”. Section 7—102. 
“Goods”. Section 7—102. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): Other law may require 


a higher degree of care. See GS 62-203 
(a) 


Subsection (2): 
(aye 


Subsection (3): This subsection is new. 


Similar to GS 62-203 


PART 4. 


WAREHOUSE RECEIPTS AND BILLS oF LADING: GENERAL OBLIGATIONS. 


§ 25-7-401. Irregularities in issue of receipt or bill or conduct of is- 
suer.—The obligations imposed by this article on an issuer apply to a document of 


title regardless of the fact that 


(a) the document may not comply with the requirements of this article or of any 
other law or regulation regarding its issue, form or content ; or 


(b) the issuer may have violated laws regulating the conduct of his business; or 
(c) the goods covered by the document were owned by the bailee at the time the 


document was issued ; or 


(d) the person issuing the document does not come within the definition of 
warehouseman if it purports to be a warehouse receipt. (1917, c. 37, s. 20; 1919, c. 


Gee al Sear sao) SOO 19S est soae ee Le 965. c.°700,'s.. 1.) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 20, Uniform Warehouse Receipts Act; 
Section 23, Uniform Bills of Lading Act. 

Changes: Most of the material is new; 
the uniform act sections cited deal only 
with non-receipt and misdescription. 
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Purposes of changes and new matter: 

The bailee’s liability on his document 
despite non-receipt or misdescription of 
the goods is affirmed in Sections 7—203 
and 7—301. The purpose of this section is 
to make it clear that regardless of irregu- 


§ 25-7-402 


larities a document which falls within the 
definition of document of title imposes on 
the issuer the obligations stated in this 
Article. For example, a bailee will not be 
permitted to avoid his obligation to de- 
liver the goods (Section 7—403) or his 
obligation of due care with respect to them 
(Sections 7—204 and 7—309) by taking the 
position that no valid “document” was is- 
sued because he failed to file a statutory 
bond or did not pay stamp taxes or did 
not disclose the place of storage in the 
document. Sanctions against violations of 
statutory or administrative duties with re- 
spect to documents should be limited to 
revocation of license or other measures 
prescribed by the regulation imposing the 


Cu. 25. UNIFoRM CoMMERCIAL CODE 


§ 25-7-402 


duty. As to the continuing vitality of regu- 
lations, in addition to those found in this 
Article, of documents of title, see Sections 
7—103 and 10—103. 

Cross references: 

Sections 7—103, 7—203, 7—204, 7—301, 
7—309 and 10—193. 

Definitional cross references: 

“Bailee”. Section 7—102. 

“Document”. Section 7—102. 

“Document of title’. Section 1—201. 

“Goods”. Section 7—102. 

“Tssuer’. Section 7—102. 

“Person”. Section 1—201. 

“Warehouse receipt”. Section 1—201. 

“Warehouseman”, Section 7—102. 


NORTH CAROLINA COMMENT 


This whole section is, for the most part, 
new. The law was similar in respect to 
misdescription in GS 21-22, 21-23 and 27-24. 


§ 25-7-402. Duplicate receipt or bill; overissue.—Neither a duplicate 
nor any other document of title purporting to cover goods already represented by an 
outstanding document of the same issuer confers any right in the goods, except as 
provided in the case of bills in a set, overissue of documents for fungible goods and 
substitutes for lost, stolen or destroyed documents. But the issuer is liable for dam- 
ages caused by his overissue or failure to identify a duplicate document as such by 
conspicuous notation on its face. (1917, c. 37, s. 6; 1919, c. 65, s. 5; C. S., ss. 287, 


4047: 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 6, Uniform Warehouse Receipts Act; 
Section 7, Uniform Bills of Lading Act. 


Changes: Consolidated and rewritten. 


Purposes of changes: 

1. This section treats a duplicate which 
is not properly identified as such like any 
other overissue of documents: a purchaser 
of such a document acquires no title but 
only a cause of action for damages against 
the person who made his deception pos- 
sible, except in the cases noted in the sec- 
tion. But parts of a bill lawfully issued in 
a set of parts are not “overissue”’ (Section 
7—304). Of course, if the issuer has clearly 
indicated that a document is a duplicate 
so that no one can be deceived by it, and 
in fact the duplicate is a correct copy of 
the original, the warehouseman is not li- 
able for preparing and delivering such a 
duplicate copy. 


2. The section applies to nonnegotiable 
documents to the extent of providing an 
action for damages for one who acquires 
an unmarked duplicate from a transferor 
who knew the facts and would therefore 
himself have had no cause of action 
against the issuer of the duplicate. Ordi- 
narily the transferee of a nonnegotiable 


document acquires only the rights of his 
transferor. 


3. Overissue is defined so as to exclude 
the common situation where two valid doc- 
uments of different issuers are outstand- 
ing for the same goods at the same time. 
Thus freight forwarders commonly issue 
bills of lading to their customers for small 
shipments to be combined into carload 
shipments for which the railroad will is- 
sue a bill of lading to the forwarder. So 
also a warehouse receipt may be outstand- 
ing against goods, and the holder of the 
receipt may issue delivery orders against 
the same goods. In these cases dealings 
with the subsequently issued documents 
may be effective to transfer title; e. g. 
negotiation of a delivery order will effec- 
tively transfer title in the ordinary case 
where no dishonesty has occurred and the 
goods are available to satisfy the orders. 
Section 7—503 provides for cases of con- 
flict between documents of different is- 
suers. 


Cross references: 


Point 1: Sections 
7—601. 


Point 3: Section 7—503. 


7—207, 7---304, and 
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Definitional cross references: 

“Bill of lading”. Section 1—201. 
“Conspicious”. Section 1—201. 
“Document”. Section 7—102. 
“Document of title’. Section 1—201. 


NORTH CAROLINA COMMENT 


This section extends GS 21-6 and 27-11, 
which applied only to duplicate negotiable 


“Fungible” goods. Section 1—201. 
“Goods”. Section 7—102. 
“Tssuer”. Section 7—102. 
“Right”. Section 1—201. 


documents, so that issuers of unmarked 
nonnegotiable documents also are covered. 


§ 25-7-403. Obligation of warehouseman or carrier to deliver; ex- 
cuse.—(1) The bailee must deliver the goods to a person entitled under the docu- 
ment who complies with subsections (2) and (3), unless and to the extent that the 
bailee establishes any of the following : 

(a) delivery of the goods to a person whose receipt was rightful as against the 
claimant ; 

(b) damage to or delay, loss or destruction of the goods for which the bailee is 
not liable, but the burden of establishing negligence in such cases is on the person 
entitled under the document ; 

(c) previous sale or other disposition of the goods in lawful enforcement of a 
lien or on warehouseman’s lawful termination of storage ; 

(d) the exercise by a seller of his right to stop delivery pursuant to the provi- 
sions of the article on sales (§ 25-2-705) ; 

(e) a diversion, reconsignment or other disposition pursuant to the provisions of 
this article (§ 25-7-303) or tariff regulating such right; 

(f) release, satisfaction or any other fact affording a personal defense against 
the claimant ; 

(g) any other lawful excuse. 

(2) A person claiming goods covered by a document of title must satisfy the 
bailee’s lien where the bailee so requests or where the bailee is prohibited by law 
from delivering the goods until the charges are paid. 


(3) Unless the person claiming is one against whom the document confers no 
right under § 25-7-503 (1), he must surrender for cancellation or notation of partial 
deliveries any outstanding negotiable document covering the goods, and the bailee 
must cancel the document or conspicuously note the partial delivery thereon or be 
liable to any person to whom the document is duly negotiated. 

(4) “Person entitled under the document” means holder in the case of a nego- 
tiable document, or the person to whom delivery is to be made by the terms of or 


pursuant to written instructions under a nonnegotiable document. (1917, c. 37, 
Beara Aled CoO e119 ST GeOo. Ss, Li iz. ZO. Gis. ss, 200291, 293,” 294, 


308, 4048, 4049, 4051, 4052, 4076; 1965, c. 700, s. 1.) 


Editor’s Note. — ‘This section includes 
the optional language in subsection (1) (b) 
discussed in Official Comment 3 and the 
North Carolina Comment. 

Consignee Must Produce Bill on 
Demand.—The failure or refusal of 
consignee to produce, upon the carrier’s 
demand, a bill of lading for a prepaid 
shipment of goods in the carrier’s posses- 
sion is ordinarily a valid defense to an 
action to recover of the carrier the value 
of a shipment, which has never been de- 
livered, but the burden is upon the carrier 
to prove that such demand has been made 
and not complied with. Jeans v. Seaboard 
Air Line R.R., 164 N.C. 224, 80 S.E. 242 
(1913). 


Possession of Bill Is Sufficient Evidence 
of Ownership.—An order bill of lading in- 
dorsed by the shipper, in the possession 
of the plaintiff, is sufficient evidence of the 
plaintiff’s ownership of the bill and of the 
goods for which the bill was issued. Temple 
v. Southern R.R., 190 N.C. 439, 129 S.E. 815 
(1925). 

If It Is Indorsed.—Where shipper paid 
the draft and obtained the bill of lading but 
failed to have it indorsed by a certain bank 
as required by the terms of the bill, the 
carrier was not liable for failure to deliver 
the goods. Killingsworth v. Norfolk So. 
R R171" N.C..47,, 87. SB... 947 (1916). 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 8 through 12, 16 and 19. Uniform 
Warehouse Receipts Act; Sections 11 
through 15, 19 and 22, Uniform Bills of 
Lading Act. 

Changes: Consolidated and rewritten. 

Purposes of changes: 

1. The general and primary purpose of 
this revision is to simplify the statement of 
the bailee’s obligation on the document. 
The interrelations of the separate sections 
ot the old uniform acts dealing with ‘“‘ob- 
ligation to deliver,” “justification in de- 
livering,” and “‘liability for misdelivery” are 
obscure. The present section is constructed 
on the basis of stating what previous de- 
liveries or other circumstances operate to 
excuse the bailee’s normal obligation on 
the document. Accordingly, “justified” de- 
liveries under the old uniform acts now 
find their place as “excuse” under subsec- 
tion (1). Unjustified deliveries, i.e., ‘“mis- 
deliveries” under the old acts, are simply 
omitted from the list of excuses thus per- 
mitting the normal obligation on the docu- 
ment to be asserted. 

2. The principal case covered by sub- 
section (1) (a) is delivery to a person 
whose title is paramount to the rights rep- 
resented by the document. For example, 
if a thief deposits stolen goods in a ware- 
house and takes a negotiable receipt, the 
warehouseman is not liable on the receipt 
if he has surrendered the goods to the true 
owner, even though the receipt is held by 
a good faith purchaser. See Section 7— 
503(1). However, if the owner entrusted 
the goods to a person with power of dis- 
position, and that person deposited the 
goods and took a negotiable document, the 
owner’s receipt would not be rightful as 
against a holder to whom the negotiable 
document was duly negotiated and de- 
livery to the owner would not give the 
bailee a defense against such a holder. See 
Sections 7—502(1)(b), 7—503(1)(a). 

3. Subsection (1) (b) amounts to a 
cross reference to all the tort law that de- 
termines the varying responsibilities and 
standards of care applicable to commer- 
cial bailees. A restatement of this tort law 
would be beyond the scope of this Act. 
Much of the applicable law as to responsi- 
bility of bailees for the preservation of the 
goods and limitation of liability in case of 
loss has been codified for particular classes 
of bailees in interstate and foreign com- 
merce by federal legislation and treaty and 
for intrastate carriers and other bailees by 


the regulatory state laws preserved by 
Section 7—103. In the absence o1 govern- 
ing legislation the common law will pre- 
vail subject to the minimum standard of 
reasonable care prescribed by Sections 7— 
204 and 7—309 of this Article. The op- 
tional language in subsection (1)(b) states 
the rule laid down for interstate carriers 
in many federal cases. State decisions are 
in conflict as to both carriers and ware- 
housemen. Particular states may prefer to 
adopt the federal rule. 

4. Subsection (2) eliminates the implica- 
tion of the old uniform acts that a request 
for delivery must be accompanied by a 
formal tender of the amount of the 
charges due. Rather, the bailee must re- 
quest payment of the amount of his lien 
when asked to deliver, and only in case 
this request is refused is he justified in de- 
clining to deliver because of nonpayment 
of charges. Where delivery without pay- 
ment is forbidden by law, the request is 
treated as implicit. Such a prohibition re- 
flects a policy of uniformity to prevent 
discrimination by failure to request pay- 
ment in particular cases. 

5. Subsection (3) states the obvious duty 
of a bailee to take up a negotiable docu- 
ment or note partial deliveries conspicu- 
ously thereon, and the result of failure in 
that duty. It is subject to only one excep- 
tion, that stated in subsection 1(a) of this 
section and in Section 7—503(1). It is lim- 
ited to cases of delivery to a claimant; it 
has no application, for example, where 
goods held under a negotiable document 
are lawfully sold to enforce the bailee’s 
lien. i 


Cross references: 

Point 2: Sections 7—502 and 7—503. 

Point 3: Sections 7—103, 7—204, 7—309 
and 10—103. 

Point 5: Section 7—503(1). 


Definitional cross references: 
“Bailee”. Section 7—102. 
“Conspicuous”. Section 1—201. 
“Delivery”. Section 1—201. 
“Document”. Section 7—102. 
“Document of title’. Section 1—201. 
“Duly negotiate”. Section 7—501. 
“Goods”. Section 7—102. 

“Person”. Section 1—201. 

“Receipt of goods”. Section 2—103. 
“Right”. Section 1—201. 

“Terms”. Section 1—201. 
“Warehouseman”. Section 7—102. 
“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): Under GS 21-9 and 
27-12 the bailee was under a duty to deliver 


the goods to the person entitled to them 
under the document of title “in the absence 
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of some lawful excuse.” This subsection 
clarifies what constitutes a “lawful excuse.” 

(a) Similar to GS 21-10 and 27-13. 

(b) The optional part of this paragraph 
seems to be the same as prior law. See 
Stansbury, The North Carolina Law of 
Evidence § 226 (2d ed. 1963); Millers 
Mutual Ins. Ass’n vy. Atkinson Motors, 
240 N.C. 183, 81 S.E.2d 416 (1954). In this 
case, the court says, “under these circum- 
stances, the defendant’s possession and 
control was that of bailee, under a bailment 
for the mutual benefit of the bailor and 
bailee; and in such case the duty of the 
bailee is to exercise due care and _ his 
liability depends upon the presence or 
absence of ordinary negligence.” 

(c) Similar in effect to GS 21-27 and 
27-40. 
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(d) Similar to prior law in part. GS 21-9 
permitted excuse for failure to deliver when 
justified, and the cases permitted a stoppage 
in transit. Farrell & Co. v. Richmond & D. 
R.R., 102 N.C. 390, 9 S.F 302 (1889). 

(e) See North Carolina Comment to GS 
25-7-303. 

(f) GS 21-9 began by saying that goods 
must be delivered “in the absence of some 
lawful excuse,” as did GS 27-12. 

(g) See comment to (f) above. 

Subsection (2): Similar to GS 21-9 (1) 
and 2;-12 Cie 

Subsection (3): Similar to GS 21-12 and 
21-13 and also GS 27-15 and 27-16. 

Subsection (4): Similar to GS 
27-13. 


21-10, 


§ 25-7-404. No liability for good faith delivery pursuant to receipt 


or bill.—A bailee who in good faith including observance of reasonable commercial 
standards has received goods and delivered or otherwise disposed of them accord- 
ing to the terms of the document of title or pursuant to this article is not liable 
therefor. This rule applies even though the person from whom he received the 
goods had no authority to procure the document or to dispose of the goods and even 
though the person to whom he delivered the goods had no authority to receive them. 
CLOT MC 0/, S210 = 1910s eros SeOAG. Sizsse292)74050 1 965 ten 00 s01 7) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- reasonable observance of commercial 


tion 10, Uniform Warehouse Receipts Act; 
Section 13, Uniform Bills of Lading Act. 

Changes: Consolidated and rewritten. 

Purposes of changes: 

The generalized test of good faith and 
observance of reasonable commercial 
standards is substituted for the attempts to 
particularize what constitutes good faith in 
the cited sections of the old uniform acts. 
The section states explicitly what is per- 
haps an implication from the old acts that 
the common law rule of “innocent conver- 
sion” by unauthorized “intermeddling” 
with another’s property is inapplicable to 
the operations of commercial carriers and 
warehousemen, who in good faith and with 


standards perform obligations which they 
have assumed and which generally they 
are under a legal compulsion to assume. 
The section applies to delivery to a fraud- 
ulent holder of a valid document as well 
as to delivery to the holder of an invalid 
document. 

Definitional cross references: 

“Bailee”. Section 7—102. 

“Delivery”. Section 1—201. 

“Document of title’. Section 1—201. 

“Good faith’. Section 1—20C1. 

“Goods”. Section 7—102. 

“Person”. Section 1—201. 

“Receipt of goods”. Section 2—103. 

“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


This is a rewriting of GS 21-11 and 27-14. 
See Official Comment. It may give a little 
more protection for delivery to one who 
is not owner than the prior law. In an 
action by the true owner, GS 25-7-404 gives 


the bailee a defense if he has delivered 
“according to the terms of the document,” 
but only if he acts “in good faith including 
observance of reasonable commercial 
standards.” 


PAR Ure: 


WAREHOUSE RECEIPTS AND BILLS OF LADING: 
NEGOTIATION AND TRANSFER. 


§ 25-7-501. Form of negotiation and requirements of ‘‘due negotia- 
tion.’’—(1) A negotiable document of title running to the order of a named per- 
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son is negotiated by his indorsement and delivery. After his indorsement in blank 
or to bearer any person can negotiate it by delivery alone. 

(2) (a) A negotiable document of title is also negotiated by delivery alone 
when by its original terms it runs to bearer. 

(b) When a document running to the order of a named person is delivered to 
him the effect is the same as if the document had been negotiated. 

(3) Negotiation of a negotiable document of title after it has been indorsed to a 
specified person requires indorsement by the special indorsee as well as delivery. 

(4) A negotiable document of title is “duly negotiated’”’ when it is negotiated in 
the manner stated in this section to a holder who purchases it in good faith without 
notice of any defense against or claim to it on the part of any person and for value, 
unless it is established that the negotiation is not in the regular course of business 
or financing or involves receiving the document in settlement or payment of a 
money obligation. 


(5) Indorsement of a nonnegotiable document neither makes it negotiable nor 
adds to the transferee’s rights. 


(6) The naming in a negotiable bill of a person to be notified of the arrival of 
the goods does not limit the negotiability of the bill nor constitute notice to a pur- 
chaser thereof of any interest of such person in the goods. (1917, c. 37, ss. 37 to 40, 
47'S 1919 e265; sso35 7}:27 to, 30/375) Casey ssi2859 28977309 Hose pol 2 eto 


4080;-40873 LOS Lsca353, ssi, Fogel oOomc., /00 tabs) 


Indorsed Warehouse Receipts Are Nego- 
tiable by Delivery— Warehouse receipts, 
indorsed by the owner of the cotton and by 
the superintendent of the warehouse, are 
negotiable by delivery, and when taken as 


OFFICIAL 

Prior uniform statutory provision: Sec- 
tions 28, 29, 31, 32 and 38, Uniform Sales 
Act; Sections 37, 38, 39, 40 and 47, Uniform 
Warehouse Receipts Act; Sections 28, 29, 
30, 31 and 38, Uniform Bills of Lading 
Act. 

Changes: Consolidated and rewritten. 

Purposes of changes: 

1. In general this section is intended to 
clarify the language of the old acts and to 
restate the effect of the better decisions 
thereunder. An important new concept is 
added, however, in the requirement of 
“regular course of business or financing” 
to effect the “due negotiation” which will 
transfer greater rights than those held by 
the person negotiating. The foundation of 
the mercantile doctrine of good faith pur- 
chase for value has always been, as shown 
by the case situations, the furtherance and 
protection of the regular course of trade. 
The reason for allowing a person, in bad 
faith or in error, to convey away rights 
which are not his own has from the be- 
ginning been to make possible the speedy 
handling of that great run of commercial 
transactions which are patently usual and 
normal. 

There are two aspects to the usual and 
normal course of mercantile dealings, 
namely, the person making the transfer 
and the nature of the transaction itself. 


collateral confer upon the holder the 
position of a bona fide holder for value. 
Lacy v. Globe Indem. Co., 189 N.C. 24, 126 
S../316 (1925). 


COMMENT 


The first question which arises is: Is the 
transferor a person with whom it is rea- 
sonable to deal as having full powers? In 
regard to documents of title the only 
holder whose possession appears, commer- 
cially, to be in order is almost invariably 
a person in the trade. No commercial pur- 
pose is served by allowing a tramp or a 
professor to “duly negotiate’ an order bill 
of lading for hides or cotton not his own, 
and since such a transfer is obviously not 
in the regular course of business, it is ex- 
cluded from the scope of the protection of 
subsection (4). 

The second question posed by the 
“regular course” qualification is: Is the 
transaction one which is normally proper 
to pass full rights without inquiry, even 
though the transferor himself may not 
have such rights to pass, and even though 
he may be acting in breach of duty? In 
raising this question the “regular course” 
criterion has the further advantage of lim- 
iting the effective wrongful disposition to 
transactions whose protection will really 
further trade. Obviously, the snapping up 
of goods for quick resale at a price sus- 
piciously below the market deserves no 
protection as a matter of policy, it is also 
clearly outside the range of regular course. 

Any notice from the face of the docu- 
ment sufficient to put a merchant on in- 
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quiry as to the “regular course” quality of 
the transaction will frustrate a “due nego- 
tiation”. Thus irregularity of the document 
on its face or unexplained staleness of a 
bill of lading may appropriately be rec- 
ognized as negating a negotiation in “reg- 
ular” course. 

A pre-existing claim constitutes value, 
and “due negotiation” does not require 
“new value.” A usua) and ordinary trans- 
action in which documents are received 
as security for credit previously extended 
may be in “regular” course, even though 
there is a demand for additional collateral 
because the creditor “deems himself in- 
secure.” But the matter has moved out of 
the regular course of financing if the debt- 
or is thought to be insolvent the credit 
previously extended is in effect cancelled, 
and the creditor snatches a plank in the 
shipwreck under the guise of a demand tor 
additional collateral. Where a money debt 
is “paid” in commodity paper, any question 
of “regular” course disappears, as the case 
is explicitly excepted from “due negotia- 
tion”. 

2. Negotiation under this section may be 
made by any holder no matter how he ac- 
quired possession of the document. The 
present section follows in this respect the 
Uniform Bills of Lading Act and amend- 
ments of the original Uniform Sales Act 
and Uniform Warehouse Receipts Act 
proposed by the Commissioners on Uni- 
form State Laws in 1922. 

3. Subsection (2) (b) makes explicit a 
matter upon which the intent of the old 
acts was clear but the language somewhat 
obscure: a negotiation results from a de- 
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livery to a banker or buyer to whose order 
the document has been taken by the per- 
son making the bailment. There is no pre- 
sumption of irregularity in such a negotia- 


tion; it may very well be in “regular 
course.” 
4. This Article does not contain any 


provision creating a presumption of due 
negotiation to, and full rights in, a holder 
of a document of title akin to that created 
by Sections 16, 24 and 59 of the Negotiable 
Instrument Law. But the reason of the 
provisions of this Act (Section 1—202) 
on the prima facie authenticity and ac- 
curacy of third party documents, joins 
with the reason of the present section to 
work such a presumption in favor of any 
person who has power to make a due ne- 
gotiation. It would not make sense for this 
Act to authorize a purchase to indulge 
the presumption of regularity if the courts 
were not also called upon to do so. 

Cross references: 

Point 1: Sections 7—502 and 7—503. 

Point 2: Section 7—502. 

Definitional cross references: 

“Bearer”. Section 1—201. 

“Delivery”. Section 1—201. 

“Document”. Section 7—102. 

“Document of title’. Section 1—201. 

“Good faith’. Section 1—201. 

“Holder”. Section 1—201. 

“Notice”. Section 1—201. 

“Person”. Section J—201. 

“Purchase”. Section 1—201. 

“Rights”. Section 1—201. 

“Term”. Section 1—201. 

“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): This is substantially a 
restatement of GS 21-28 and 21-29 and GS 
27-41 and 27-42. 

Subsection (2): (a) This is a restate- 
ment of GS 21-28 and 27-41 (1), except 
to the extent that GS 21-3 did not men- 
tion “bearer” documents. 

(b) According to the Official Comment 3, 
this paragraph expresses what is implicit in 
GS 21-23 and 21-29 and GS 27-41 and 27-42. 

Subsection (3): This is substantially a 
rephrasing of GS 21-29 and 27-42. 

Subsection (4): This is substantially a 
rewriting of GS 21-31 and 21-38 and GS 


27-44 and 27-51. The language “unless it is 
established that the negotiation is not in 
the regular course of business” is new un- 
less the requirement of good faith would 
require negotiation “in the regular course 
of business.” See Locke Cotton Mills v. 
Pate Cotton Co., 232 N.C. 186, 59 S.E.2d 
570 (1950). 

Subsection (5): This subsection is sub- 
stantially a rephrasing of GS 21-30 and 
27-43. 

Subsection (6): This is similar to GS 
21-8. 


§ 25-7-502. Rights acquired by due negotiation.—(1) Subject to the 
following section [§ 25-7-503] and to the provisions of § 25-7-205 on fungible 
goods, a holder to whom a negotiable document of title has been duly negotiated 


acquires thereby: 


(a) title to the document ; 
(b) title to the goods; 
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(c) all rights accruing under the law of agency or estoppel, including rights to 
goods delivered to the bailee after the document was issued ; and 

(d) the direct obligation of the issuer to hold or deliver the goods according to 
the terms of the document free of any defense or claim by him except those arising 
under the terms of the document or under this article. In the case of a delivery 
order the bailee’s obligation accrues only upon acceptance and the obligation ac- 
quired by the holder is that the issuer and any indorser will procure the acceptance 
of the bailee. 

(2) Subject to the following section [§ 25-7-503], title and rights so acquired are 
not defeated by any stoppage of the goods represented by the document or by sur- 
render of such goods by the bailee, and are not impaired even though the negotia- 
tion or any prior negotiation constituted a breach of duty or even though any person 
has been deprived of possession of the document by misrepresentation, fraud, acci- 
dent, mistake, duress, loss, theft or conversion, or even though a previous sale or 
other transfer of the goods or document has been made to a third person. (1917, c. 
O/ssus 1, 47 to 49% 1OTOF ee Oo cc. Sh Ome coo. BS nO ban Ont ya sme ea 
4087 10.4089; 1931 cr 356, 7S: Oa! YO, CUO aSaa ls ) 


Indorsee of Bill of Lading May Recover 
for Damage to Goods before Negotiation.— 
The person to be notified on shipment to 
order of consignor had title for the purpose 
of a suit to recover damages and the 
statutory penalty, as fully as if the carrier 
had contracted with him direct, upon the 
presentation of the bill of lading properly 
indorsed and his tender thereof in good 
faith to the carrier, the Bills of Lading Act 
being remedial of the common law that 
there was no contractual relation between 
him and the carrier that would permit 
recovery for causes accruing before he had 
paid the draft, and had the bill of lading 
assigned to him. Watts v. Norfolk So. Ry., 
183 N.C. 12, 110 S.E. 582 (1922). 

The negotiation of a warehouse receipt 
is not impaired by the fact that such nego- 
tiation was a breach of duty on the part 
of the person making the negotiation, 1if 
the person to whom the receipt was nego- 


OFFICIAL 

Prior uniform statutory provision: Sec- 

tions 20(4), 25, 33, 38 and 62, Uniform 

Sales Act; Sections 41, 47, 48 and 49, Uni- 

form Warehouse Receipts Act; Sections 

32, 38, 39, 40 and 42, Uniform Bills of 
Lading Act. 


Changes: Rewritten. 

Purposes of Changes: 

1. The several necessary qualifications 
of the broad principle that the holder of a 
document acquired in a due negotiation 
is the owner of the document and the 
goods have been brought together in the 
next section. 


2. Subsection (1) (c) covers the case of 
“feeding” of a duly negotiated document 
by subsequent delivery to the bailee of 
such goods as the document falsely pur- 
ported to cover; the bailee in such case is 


tiated took same for value, in good faith, 
and without notice of the breach of duty. 
Harris v. Fairley, 232 N.C. 551, 61 S.E.2d 
616 (1950). See Lacy v. Globe Indem. Co., 
189 N.C. 24, 126 S.E. 316 (1925). 

Instruction Omitting Element of Trans- 
feree’s “Good Faith” Held Erroneous.— 
An instruction to the effect that the burden 
is upon the transferee to show that he took 
the warehouse receipts in controversy for 
value and without notice of any defect, 
must be held to be reversible error for omit- 
ting the element of good faith, notwith- 
standing a prior correct instruction, when 
the question of good faith is the focal point 
of the controversy upon plaintiff’s evidence 
that the transferrer was its agent and 
transferred the receipts in discharge of his 
personal liability to the transferee on an 
unpaid check. Locke Cotton Mills Co. v. 
Pate Cotton Co., 232 N.C. 186, 59 S.E.2d 
570 (1950). 


COMMENT 


estopped as against the holder of the doc- 
ument. 


3. The explicit statement in subsection 
(1) (d) of the bailee’s direct obligation to 
the holder precludes the defense, some- 
times successfully asserted under the old 
acts, that the document in question was 
“spent” after the carrier had delivered the 
goods to a previous holder. But the holder 
is subject to such defenses as non-negli- 
gent destruction even though not apparent 
on the face of the document, and the 
bailee’s obligation is of course subject to 
lawful provisions in filed classifications and 
tariffs. See Sections 7—103, 7—403. The 
sentence on delivery orders applies only 
to delivery orders in negotiable form 
which have been duly negotiated. On de- 
livery orders, see also Section 7—503(2) 
and Comment. 
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4. Subsection (2) condenses and con- 
tinues the law of a number of sections of 
the prior acts which gave full effect to the 
issuance or due negotiation of a negotiable 
document. The subsection adds nothing to 
the effect of the rules stated in subsection 
(1), but it has been included since such 
explicit references were relied upon under 
the prior acts to preserve the rights of a 
purchaser by due negotiation unimpaired. 
The listing is not exhaustive. Only those 
matters have been repeated in this sub- 
section which were explicitly reserved in 
the prior acts except in the case of stop- 
page in transit. Here, the language has 
been broadened to include “any stoppage” 
lest an inference be drawn that a stoppage 
of the goods before or after transit might 
cut off or otherwise impair the purchaser’s 
rights. 
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Cross references: 

Sections 7—103, 7—205, 7—403 and 7— 
503. 

Definitional cross references: 

“Bailee’. Section 7—102. 

“Delivery”. Section 1—201. 

“Delivery order’. Section 7—102. 

“Document”. Section 7—102. 

“Document of title’. Section 1—201. 

“Duly negotiate”. Section 7—501. 

“Fungible”. Section 1—201. 

“Goods”. Section 7—102. 

“Holder”. Section 1—201. 

“Issuer”. Section 7--102. 

“Person”. Section 1—201. 

“Rights”. Section 1—-201. 

“Term”. Section 1—201. 

“Warehouse receipt”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): (a) This is new. But see 
Ellison v. Hunsinger, 237 N.C. 619, 75 
S.F.2d 884 (1953), which held that where 
wrongdoer transferred cotton by negotia- 
tion of receipts to an innocent purchaser 
for value without notice, such purchaser 
obtained absolute title to the cotton. 

(b) Similar to meaning of GS 21-32 
(1) and 27-45 (1) 

(c) This is new. See 
ment 2. 


Official Com- 


(d) The first sentence is similar to GS 
21-32 (2) and 27-45 (2). The second sen- 
tence is new. 

Subsection (2): See Official Comment 
4. The sections in the prior law alluded 
to in the Official Comment are GS 21-38, 
21-39, 21-40, 27-51, 27-52, and 27-53. The 
prior law referred to “stoppage in transitu’” 
and the UCC refers to “any stoppage.” 


§ 25-7-503. Document of title to goods defeated in certain cases.— 


(1) A document of title confers no right in goods against a person who before is- 
suance of the document had a legal interest or a perfected security interest in them 
and who neither 

(a) delivered or entrusted them or any document of title covering them to the 
bailor or his nominee with actual or apparent authority to ship, store or sell or with 
power to obtain delivery under this article (§ 25-7-403) or with power of disposi- 
tion under this chapter (§§ 25-2-403 and 25-9-307) or other statute or rule of law; 
nor 

(b) acquiesced in the procurement by the bailor or his nominee of any document 
of title. 


(2) Title to goods based upon an unaccepted delivery order is subject to the 
rights of anyone to whom a negotiable warehouse receipt or bill of lading covering 
the goods has been duly negotiated. Such a title may be defeated under the next 
section |§ 25-7-504] to the same extent as the rights of the issuer or a transferee 
from the issuer. 

(3) Title to goods based upon a bill of lading issued to a freight forwarder is 
subject to the rights of anyone to whom a bill issued by the freight forwarder is 
duly negotiated ; but delivery by the carrier in accordance with part 4 of this article 
pursuant to its own bill of lading discharges the carrier’s obligation to deliver. 
GIDE er3 Zee ane 910 cc; 69). s¥ 3172G. Se -ssx 3.13, 4081 11965,.c.,/00;\s..1;) 


OFFICIAL COMMENT 
Prior uniform statutory provision: Sec- Changes: Subsection (1) narrows, as 
tion 33, Uniform Sales Act; Section 41, compared to the cited sections, the occa- 
Uniform Warehouse Receipts Act; Section sions for defeating the document holder’s 
32, Uniform Bills of Lading Act. title. 
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Purposes of changes: 

1. In general it may be said that the title 
of a purchaser by due negotiation prevails 
over almost any interest in the goods 
which existed prior to the procurement 
of the document of title if the possession 
of the goods by the person obtaining the 
document derived from any action by the 
prior claimant which introduced the goods 
into the stream of commerce or carried 
them along that stream. A thief of the 
goods cannot indeed by shipping or stor- 
ing them to his own order acquire power 
to transfer them to a good faith purchaser. 
Nor can a tenant or mortgagor defeat any 
rights of a landlord or mortgagee which 
have been perfected under the local law 
merely by wrongfully shipping or storing 
a portion of the crop or other goods. How- 
ever, “acquiescence” by the landlord or 
tenant does not require active consent 
under subsection (1) (b) and knowledge 
of the likelihood of storage or shipment 
with no objection or effort to control it 
is sufficient to defeat his rights as against 
one who takes by “due” negotiation of a 
negotiable document. 

On the other hand, where goods are de- 
livered to a factor for sale, even though 
the factor has made no advances and is 
limited in his duty to sell for cash. the 
goods are “entrusted” to him “with actual 

. authority ... to sell” under subsec- 
tion (1) (a), and if he procures a nego- 
tiable document of title he can transfer 
the owner’s interest to a purchaser by due 
negotiation. Further, where the factor is 
in the business of selling, goods entrusted 
to him simply for safekeeping or storage 
may be entrusted under circumstances 
which give him “apparent authority to 
ship, store or sell” under subsection (1) 
(a), or power of disposition under Section 
2—403, 7—205 or 9—307, or under a stat- 
ute such as the earlier Factors Acts. or 
under a rule of law giving effect to appar- 
ent ownership. See Section 1—103. 


Persons having an interest in goods also 
frequently deliver or entrust them to 
agents or servants other than factors for 
the purpose of shipping or warehousing or 
under circumstances reasonably contem- 
plating such action. Rounding out the case 
law development under the prior Acts, this 
Act is clear that such persons assume full 
risk that the agent to whom the goods are 
so delivered may ship or store in breach 
of duty, take a document to his own order 
and then proceed to misappropriate it. 
This Act makes no distinction between 
possession or mere custody in such situa- 
tions and finds no exception in the case of 
larceny by a bailee or the like. The safe- 
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guard in such situations lies in the re- 
quirement that a due negotiation can oc- 
cur only “in the regular course of business 
or financing” and that the purchaser be in 
good faith and without notice. See Section 
7—501. Documents of title have no market 
among the commercially inexperienced and 
the commercially experienced do not take 
them without inquiry from persons known 
to be truck drivers or petty clerks even 
though such persons purport to be operat- 
ing in their own names. 

Again, where the seller allows a buyer 
to receive goods under a contract for sale, 
though as a “conditional delivery” or un- 
der “cash sale” terms and on explicit 
agreement for immediate payment the 
buyer thereby acquires power to defeat the 
seller’s interest by transfer of the goods 
to certain good faith purchasers. See Sec- 
tion 2—403. Both in policy and under the 
language of subsection (1) (a) that same 
power must be extended to accomplish 
the same result if the buyer procures a 
negotiable document of title to the goods 
and duly negotiates it. 


2. Under subsection (1) a delivery order 
issued by a person having no right in or 
power over the goods is ineffective unless 
the owner acts as provided in subsection 
(1) (a) or (b). Thus the rights of a trans- 
feree of a non-negotiable warehouse re- 
ceipt can be defeated by a delivery order 
subsequently issued by the transferor only 
if the transferee “delivers or entrusts” to 
the “person procuring” the delivery order 
or “acquiesces” in his procurement. Simi- 
larly, a second delivery order issued by 
the same issuer for the same goods will 
ordinarily be subject to the first, both un- 
der this section and under Section 7—402. 
After a delivery order is validly issued but 
before it is accepted, it may nevertheless 
be defeated under subsection (2) in much 
the same way that the rights of a trans- 
feree may be defeated under Section 7— 
504. For example, a buyer in ordinary 
course from the issuer may defeat the 
rights of the holder of a prior delivery or- 
der if the bailee receives notification of the 
buyer’s rights before notification of the 
holder’s rights. Section 7—504(2) (b). But 
an accepted delivery order has the same 
effect as a document issued by the bailee. 

3. Under subsection (3) a bill of lading 
issued to a freight forwarder is subordi- 
nated to the freight forwarder’s certificate, 
since the bill on its face gives notice of the 
fact that a freight forwarder is in the 
picture and has in all probability issued a 
certificate. But the carrier is protected in 
following the terms of its own bill of lad- 
ing. 
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Cross references: 

Point 1: Sections 2—403, 
501, 9—307, and 9—309 

Point 2: Sections 7—402 and 7—504. 

Point 3: Sections 7—402, 7—403 and 7— 
404. 

Definitional cross references: 


“Bill of lading”. Section 1—-201. 
“Contract for sale’. Section 2—106. 


“Delivery”. Section 1—201. 

“Delivery order”. Section 7—102. 
“Document”. Section 7—102. 
“Document of title’. Section 1—201. 
“Duly negotiate”. Section 7—501. 
“Goods”. Section 7—102. 

“Person”. Section 1—201. 

“Right”. Section 1—201. 

“Warehouse receipt”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): (a) The subsection en- 
larges the scope of the prior law, accord- 
ing to the Official Comment, Changes. The 
prior law is, however, substantially the 
same as the UCC. See GS 21-32 and 27-45. 

(b) No cases have been found in North 
Carolina on this point. However, there 


7—205, 7— 


may not be much change in the previous 
interpretations of the law. See Commercial 
Natl Bank v. Canal-Louisian Bank & 
Leust: Col 239M rn be0, CG oup. CL 194, 
GUA ad.2417 (1910). 
Subsection (2): This subsection is new. 
Subsection (3): This subsection is new. 


§ 25-7-504. Rights acquired in the absence of due negotiation; 
effect of diversion; seller’s stoppage of delivery.—(1) A transferee of a 
document, whether negotiable or nonnegotiable, to whom the document has been 
delivered but not duly negotiated, acquires the title and rights which his transferor 
had or had actual authority to convey. 

(2) In the case of a nonnegotiable document, until but not after the bailee re- 
ceives notification of the transfer, the rights of the transferee may be defeated 

(a) by those creditors of the transferor who could treat the sale as void under § 
25-2-402; or 

(b) by a buyer from the transferor in ordinary course of business if the bailee 
has delivered the goods to the buyer or received notification of his rights ; or 

(c) as against the bailee by good faith dealings of the bailee with the transferor. 

(3) A diversion or other change of shipping instructions by the consignor in a 
nonnegotiable bill of lading which causes the bailee not to deliver to the consignee 
defeats the consignee’s title to the goods if they have been delivered to a buyer in 
ordinary course of business and in any event defeats the consignee’s rights against 
the bailee. 

(4) Delivery pursuant to a nonnegotiable document may be stopped by a seller 
under § 25-2-705, and subject to the requirement of due notification there pro- 
vided. A bailee honoring the seller’s instructions is entitled to be indemnified by the 
seller against any resulting loss or expense. (1917, c. 37, s. 42; 1919, c. 65, s. 32; 
Cee, Or on Sse Ol, soe oe C7 OU Se, 1S) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 34, Uniform Sales Act; Sections 41 
(b) and 42, Uniform Warehouse Receipts 
Act; Sections 32(b) and 33, Uniform Bills 
of Lading Act. 

Changes: Generally rewritten; 
tion (3) is new. 

Purposes of changes and new matter: 

1. Under the general principles control- 
ling negotiable documents, it is clear that 
in the absence of due negotiation a trans- 
feror cannot convey greater rights than he 
himself has, even when the negotiation. is 
formally perfect. This section recognizes 
the transferor’s power to transfer rights 
which he himself has or has “actual au- 
thority to convey.” Thus, where a nego- 
tiable document of title is being transfer- 


Subsec- 


red the operation of the principle of estop- 
pel is not recognized, as contrasted with 
situations involving the transfer of the 
goods themselves. (Compare Section 2— 
403 on good faith purchase of goods.) 

A necessary part of the price for the 
protection of regular dealings with nego- 
tiable documents of title is an insistence 
that no dealing which is in any way irreg- 
ular shall be recognized as a good faith 
purchase of the document or of any rights 
pertaining to it. So, where the transfer of 
a negotiable document fails as a negotia- 
tion because a requisite indorsement is 
forged or otherwise missing, the purchaser 
in good faith and for value may be in the 
anomalous position of having less rights, 
in part, than if he had purchased the goods 
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themselves. True, his rights are not sub- 
ject to defeat by attachment of the goods 
or surrender of them to his transferor 
{Contrast subsection (2)]; but on the 
other hand, he cannot acquire enforceable 
rights to control or receive the goods over 
the bailee’s objection merely by giving 
notice to the bailee. Similarly, a consignee 
who makes payment to his consignor 
against a straight bill of lading can there- 
by acquire the position of a good faith 
purchaser of goods under provisions of the 
Article of this Act on Sales (Section 2— 
403), whereas the same payment made in 
good faith against an unindorsed order bill 
would not have such effect. The appropri- 
ate remedy of a purchaser in such a situa- 
tion is to regularize his status by compel- 
ling indorsement of the document (see Sec- 
tion 7—506). 

2. As in the case of transfer—as opposed 
to “due negotiation”—of negotiable doc- 
uments, subsection (1) empowers the 
transferor of a nonnegotiable document to 
transfer only such rights as he himself 
has or has “actual authority’ to convey. 
In contrast to situations involving the 
goods themselves the operation of estop- 
pe] or agency principles is not here rec- 
ognized to enable the transferor to convey 
greater rights than he actually has. Sub- 
section (2) makes it clear, however, that 
the transferee of a nonnegotiable docu- 
ment may acquire rights greater in some 
tespects than those of his transferor by 
giving notice of the transfer to the bailee. 

3. Subsection (3) is in part a reiteration 
of the carrier’s immunity from liability if 
it honors instructions of the consignor to 
divert, but there is added a provision pro- 
tecting the title of the substituted con- 
signee if the latter is a buyer in ordinary 
course of business. A typical situation 
would be where a manufacturer, having 
shipped a lot of standardized goods to A 
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on nonnegotiable bill of lading, diverts 
the goods to customer B who pays for 
them. Under orthodox passage-of-title-by- 
appropriation doctrine A might reclaim 
the goods from B. However, no considera- 
tion of commercial policy supports this in- 
volvement of an innocent third party in 
the default of the manufacturer on his con- 
tract to A; and the common commercial 
practice of diverting goods in transit sug- 
gests a trade understanding in accordance 
with this subsection. 

4. Subsection (4) gives the carrier an 
express right to indemnity where he hon- 
ors a seller’s request to stop delivery. 

5. Section 1—201(27) gives the bailee 
protection, if due diligence is exercised, 
similar to that found in the third para- 
graph of Section 33, Uniform Bills of Lad- 
ing Act, where the bailee’s organization 
has not had time to act on a notification. 

Cross references: 

Point 1: Sections 2—403 and 7—506. 

Point 2: Section 2—403. 

Point 3: Sections 7—303 and 7—403(1) 
(e). 

Point 4: Sections 2—705 and 7—403(1) 
(d). 

Definitional cross references: 

“Bailee”’. Section 7—102. 

“Bill of lading’. Section 1—201. 

“Buyer in ordinary course of business”. 
Section 1—201. 

“Consignee”. Section 7—102. 

“Consignor”. Section 7—102. 

“Creditor”. Section 1—201. 

“Delivery”. Section 1—201. 

“Document”. Section 7—102. 

“Duly negotiate”. Section 7—501. 

“Good faith”. Section 1—201. 

“Goods”. Section 7—102. 

“Honor”. Section 1—201. 

“Notification”. Section 1—201. 

“Purchaser’. Section 1—201. 

“Rights”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1): This subsection is sub- 
stantially the same as the first sentence 
in GS 21-33 and the first sentence in GS 
27-46. 

Subsection (2): Similar as to meaning 
to GS 21-33 and 27-46, but prior to noti- 
fication of bailee in the case of a nonnego- 
tiable document, the title of transferee 
might be defeated by attaching creditors. 
UCC provides for defeat only if creditor 
may treat the sale as void under GS 25- 
2-402. 

Paragraph (a) and paragraph (c): Simi- 
lar to GS 21-33 and 27-46. 


Subsection (3): This subsection seems 
to be contrary to prior law. See Hunter v. 
Randolph, 128 N.C. 91, 38 S.E. 288 (1901). 
See also Peed v. Burleson’s Inc., 244 N.C. 
437, 94 S.E.2d 351 (1956), which discusses 
the rule and an exception to it. 

Subsection (4): First sentence is same 
as prior law. Farrell v. Richmond & 
D.R.R., 102 N.C. 390, 9 S.E. 302 (1889). 
The second sentence seems implicit in the 
decision, but nothing has been found ex- 
plicitly on the point. 
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§ 25-7-505. Indorser not a guarantor for other parties.—The indorse- 
ment of a document of title issued by a bailee does not make the indorser liable for 


any default by the bailee or by previous indorsers. (1917, c. 37, s. 45; 1919, c. 65, 
SAS Sees sou S14, 4085 = lp keic e700, 5412) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- stances the indorser, of course, engages 


tion 37, Uniform Sales Act; Section 45, 
Uniform Warehouse Receipts Act; Section 
36, Uniform Bills of Lading Act. 


Changes: No substantial change. 


Purposes of changes: 

The indorsement of a document of title 
is generally understood to be directed to- 
wards perfecting the transferee’s rights 
rather than towards assuming additional 
obligations. The language of the present 
section, however, does not preclude the 
one case in which an indorsement given 
for value guarantees future action, namely, 
that in which the bailee has not yet be- 
come liable upon the document at the time 
of the indorsement. Under such circum- 


that appropriate honor of the document 
by the bailee will occur. See Section 7— 
502(1) (d) as to negotiable delivery or- 
ders. However, even in such a case, once 
the bailee attorns to the transferee, the in- 
dorser’s obligation has been fulfilled and 
the policy of this section excludes any 
continuing obligation on the part of the 
indorser for the bailee’s ultimate actual 
performance. 

Cross reference: 

Section 7—502. 

Definitional cross references: 

“Bailee”. Section 7—102. 

“Document of title’. Section 1—201. 

“Party”. Section 1—201. 


NORTH CAROLINA COMMENT 
Similar to GS 21-36 and 27-49. 


§ 25-7-506. Delivery without indorsement; right to compel indorse- 
ment.—The transferee of a negotiable document of title has a specifically enforce- 
able right to have his transferor supply any necessary indorsement but the transfer 
becomes a negotiation only as of the time the indorsement is supplied. (1917, c. 37, 


Brg 191OY COONS 33 GA 5,, 554315940831 965e2,/ 008 St i172) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 35, Uniform Sales Act; Section 43, 
Uniform Warehouse Receipts Act; Section 
34. Uniform Bills of Lading Act. 

Changes: Consolidated and _ rewritten; 
former requirement that transfer be “for 
value” eliminated. 

Purposes of changes: 

1. From a commercial point of view the 
intention to transfer a negotiable docu- 
ment of title which requires an indorse- 
ment for its transfer, is incompatible with 
an intention to withhold such indorsement 
and so defeat the effective use of the doc- 
ument. This position is sustained by the 
absence of any reported case applying the 
prior provisions in almost forty years of 
decisions. Further, the preceding section 
and the Comment thereto make it clear 
that an indorsement generally imposes no 
responsibility on the indorser. 

2. Although this section provides that 


delivery of a document of title without 
the necessary indorsement is effective as 
a transfer, the transferee, of course, has 
not regularized his position until such in- 
dorsement is supplied. Until this is done 
he cannot claim rights under due negotia- 
tion within the requirements of this Arti- 
cle (subsection (4) of Section 7—501) on 
“due negotiation.” Similarly, despite the 
transfer to him of his transferor’s title, he 
cannot demand the goods from the bailee 
until the negotiation has been completed 
and the document is in proper form for 
surrender. See Section 7—403(2). 

Cross references: 

Point 1: Section 7—505. 

Point 2: Sections 7—501(4) 
403(2). 

Definitional cross references: 

“Document of title’. Section 1—201 

“Rights”. Section 1—201. 


and 7— 


NORTH CAROLINA COMMENT 


Similar to GS 21-34 and 27-47. 


§ 25-7-507. Warranties on negotiation or transfer of receipt or bill. 


—Where a person negotiates or transfers a document of title for value otherwise 
than as a mere intermediary under the next following section [§ 25-7-508], then 
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unless otherwise agreed he warrants to his immediate purchaser only in addition 
to any warranty made in selling the goods 

(a) that the document is genuine ; and 

(b) that he has no knowledge of any fact which would impair its validity or 
worth ; and 

(c) that his negotiation or transfer is rightful and fully effective with respect to 
the title to the document and the goods it represents. (1917, c. 37, s. 44; 1919, c. 
65, s. 34. 5Gy sunss. 316, 4084371965) 637006) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 36, Uniform Sales Act; Section 44, 
Uniform Warehouse Receipts Act; Sec- 
tion 35, Uniform Bills of Lading Act. 


Changes: Consolidated and _ rewritten 
without change in policy. 

Purposes of changes: 

1. This section omits provisions of the 
prior acts on warranties as to the goods 
as unnecessary and incomplete. It is un- 
necessary because such warranties derive 
from the contract of sale and not from the 
transfer of the documents. The fact that 
transfer of control occurs by way of a 
document of title does not limit or dis- 
place the ordinary obligations of a seller. 
The former provision, moreover, was in- 
complete because it did not expressly in- 
clude all of the warranties which might 
rest upon a seller under such circum- 
stances. This Act handles the problem by 
means of the precautionary reference to 


any warranty made in selling the goods.” 
If the transfer of documents attends or 
follows the making of a contract for the 
sale of goods, the general obligations on 
warranties as to the goods (Sections 2— 
312 through 2—318) are brought to bear 
as well as the special warranties under this 
section. 

2. The limited warranties of a delivering 
or collecting intermediary are stated in 
Section 7—508. 

Cross references: 

Point 1: Sections 2—312 through 2—318. 

Point 2: Section 7—§08. 

Definitional cross references: 

“Document”. Section 7—102. 

“Document of title’. Section 1—201. 

“Genuine”. Section 1—201. 

“Goods”. Section 7—102. 

“Purchaser”. Section 1—201. 

“Person”. Section 1—201. 

“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


Similar to GS 21-35 and 27-48. For 
change as to warranties, see Official Com- 
ment 1. 


§ 25-7-508. Warranties of collecting bank as to documents.—A col- 


lecting bank or other intermediary known to be entrusted with documents on behalf 
of another or with collection of a draft or other claim against delivery of documents 
warrants by such delivery of the documents only its own good faith and authority. 
This rule applies even though the intermediary has purchased or made advances 
against the claim or draft to be collected. (1917, c. 37, s. 46; 1919, c. 65, s. 36; 
CuS.5 SS: SLBRA0SO = 1065. COU ass ol) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 


Purposes: 

1. To state the limited warranties given 
with respect to the documents accompany- 
ing a documentary draft. 

2. In warranting its authority a bank 
only warrants its authority from its trans- 
feror. See Section 4—203. It does not war- 
rant the genuineness or effectiveness of the 
document. Compare Section 7—507. 


3. Other duties and rights of banks 


handling documentary drafts for collection 
are stated in Article 4, Part 5. 
Cross references: 
Sections 4—203 
through 4—504. 
Definitional cross references: 
“Collecting bank’. Section 4—105. 
“Delivery”. Section 1—201, 
“Document”. Section 7—102. 
“Draft”. Section 5—103. 
“Good faith”. Section 1—201. 


and 7—507, 4-501 
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NORTH CAROLINA COMMENT 


Similar to GS 21-37 and 27-50 and to 
Mason v. A. E. Nelson Cotton Co., 148 
N.C. 492, 62 S.E. 625 (1908), which gives 
a full and careful discussion of the problem. 


Notice that the UCC applies explicitly to a 
mere holder for collection; the prior stat- 
utes applied to a “mortgagee or pledgee or 
other holder of a bill for security.” 


§ 25-7-509. Receipt or bill; when adequate compliance with commer- 
cial contract.—The question whether a document is adequate to fulfill the obliga- 
tions of a contract for sale or the conditions of a credit is governed by the articles 
on sales (article 2) and on letters of credit (article 5). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 

Prior uniform statutory provision: Cross references: 
None. Articles 2 and 5. 

Purposes: Definitional cross references: 

To cross-refer to the Articles of this “Contract for sale’. Section 2—106. 
Act which deal with the substantive is- “Document”. Section 7—102. 
sues of the type of document of title re- 
quired under the contract entered into by 
the parties. 


PART 6. 
WAREHOUSE RECEIPTS AND BILLS oF LADING: MISCELLANEOUS PROVISIONS. 


§ 25-7-601. Lost and missing documents.—(1) If a document has been 
lost, stolen or destroyed, a court may order delivery of the goods or issuance of a 
substitute document and the bailee may without liability to any person comply with 
such order. If the document was negotiable the claimant must post security ap- 
proved by the court to indemnify any person who may suffer loss as a result of 
non-surrender of the document. If the document was not negotiable, such security 
may be required at the discretion of the court. The court may also in its discretion 
order payment of the bailee’s reasonable costs and counsel fees. 


(2) A bailee who without court order delivers goods to a person claiming under 
a missing negotiable document is liable to any person injured thereby, and if the 
delivery is not in good faith becomes liable for conversion. Delivery in good faith is 
not conversion if made in accordance with a filed classification or tariff or, where 
no classification or tariff is filed, if the claimant posts security with the bailee in an 
amount at least double the value of the goods at the time of posting to indemnify 
any person injured by the delivery who files a notice of claim within one year after 
the. deliverya(191 7,0¢.:37 > $8.01 1914-351919) c..65,2ss,019.144,€>S., 88.293, 296, 
4051, 4054; 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 14, Uniform Warehouse Receipts Act; 
Section 17, Uniform Bills of Lading Act. 

Changes: General Revision, Principal in- 
novations include: affirmation of bailee’s 
privilege to deliver to claimant without re- 
sort to judicial proceedings if the bailee 
acts in good faith and is willing to take 
the full risk of loss in case the lost docu- 
ment turns up in the hands of an innocent 
purchaser; explicit authorization to the 
court to order bailee to issue a substitute 
document rather than make physical de- 
livery of the goods; inclusion of “stolen” 
as well as lost documents; extension of 
section to non-negotiable documents. 

Purposes of changes: The purposes of 


the changes insofar as they are not self- 
evident are as follows: 

1. As to bailee’s privilege to deliver 
without court order, doubt had arisen as 
to the propriety of such action under 
Section 54 of the Uniform Warehouse 
Receipts Act, which made it a crime to 
deliver goods covered by negotiable re- 
ceipts without taking up the receipts “ex- 
cept in the cases provided for in Section 
14” (the lost receipts section). This has 
been interpreted by one court as exempt- 
ing from criminal liability only if the judi- 
cial procedure of Section 14 was followed. 
Dahl v. Winter-Truesdell-Diercks Co., 61 
N D. 84, 237 N.W. 202 (1931). Although 
the criminal provisions are not being re- 
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enacted in this Act (and the Uniform Bills 
of Lading Act never did include such a 
criminal provision), it seems advisable to 
clarify the legality of the well established 
commercial practice of bailees to make 
delivery where they are satisfied that the 
claimant is the person entitled under a 
lost document. Since the bailee remains 
liable on the document in such cases, he 
wil] usually insist that the claimant pro- 
vide an indemnity bond. 

2. The old acts provide only for com- 
pulsory delivery of goods; this section 
provides also for compulsory issuance of a 
substitute document. If continuance of the 
bailment is desirable there is no reason to 
require the goods to be withdrawn and re- 
deposited in order to secure a negotiable 
document. The present acts would prob- 
ably be so interpreted. Section 20 of the 
Federal Warehouse Act and some state 
laws expressly require issuance of a new 
receipt on proof of loss and posting of 
bond. 

3. Claimants on non-negotiable instru- 
ments are permitted to avail themselves 
of this procedure because straight bills of 
lading sometimes contain provisions that 
the goods shall not be delivered except 
upon production of the bill. If the carrier 
should choose to insist upon production of 
the bill, the consignee should have some 
means of compelling delivery on  satis- 
factory proof of entitlement. 


Ordinarily no security would be neces- 
sary to indemnify a bailee in delivering to 
the person named in a non-negotiable doc- 
ument. But disputes as to negotiability 
may arise, in which case if there is a rea- 
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sonable doubt on the point the bailee 
should be protected against the possibility 
that the missing document would, in the 
hands of an innocent purchaser for value, 
be held negotiable. 

4. It seems unnecessary to state, as do 
the present acts, that the court shall act 
“on satisfactory proof of such loss or de- 
struction.” The right of action created by 
the section is conditioned on a document 
being lost, stolen or destroyed. Plaintiff 
must of course bring himself within the 
section. There is nothing in the language 
of the old acts to suggest that they in- 
tended to impose anything but the normal 
burden of proof on the plaintiff in such 
proceedings. 

5. Subsection (2) makes it clear that 
after delivery without court order the 
bailee remains liable for actual damages. 
Liability for conversion is provided where 
the delivery is dishonest, but excluded 
where a filed classification or tariff is fol- 
lowed in good faith, or where the de- 
scribed bond is posted in good faith and 
no classification or tariff is filed. Liability 
for conversion in other cases is left to ju- 
dicial decision. 


Definitional cross references: 
“Bailee”. Section 7—102. 

“Bill of lading”. Section 1—201. 
“Delivery”. Section 1—201. 
“Document”. Section 7—102. 

“Good faith”. Section 1—201. 
“Goods”. Section 7—102. 

“Person”. Section 1—201. 
“Warehouse receipt”. Section 1—201. 
“Warehouseman”. Section 7—102. 


NORTH CAROLINA COMMENT 


Subsection (1): Generally in accord: GS 
21-15 and 27-18. Prior law applied ex- 
plicitly to negotiable instruments. Non- 
negotiable instruments were not mentioned. 

Subsection (2): Generally in accord: GS 
21-12 and 27-15, but the last part of the 
first sentence changes the prior law, for 


delivery to the wrong person, good faith 
or not, was conversion. See implications 
of holding in Killingsworth v. Norfolk So. 
RARE Sa aNG Gea S87 oS O47 a GL Olo)mecid 
Griggs v. Stoker Serv. Co., 229 N.C. 572, 
50 S.E.2d 914 (1948). 


§ 25-7-602. Attachment of goods covered by a negotiable document. 


—Except where the document was originally issued upon delivery of the goods by 
a person who had no power to dispose of them, no lien attaches by virtue of any ju- 
dicial process to goods in the possession of a bailee for which a negotiable docu- 
ment of title is outstanding unless the document be first surrendered to the bailee 
or its negotiation enjoined, and the bailee shall not be compelled to deliver the goods 
pursuant to process until the document is surrendered to him or impounded by the 
court. One who purchases the document for value without notice of the process or 
injunction takes free of the lien imposed by judicial process. (1917, c. 37, s. 25; 
1919 NG. 057 83 23.5 (CoS. S5.0500., 400 01 900 ee seh 


Order Constituting Injunction.—In view 
of § 1-490, an order of the judge operating 


to prevent the holder of warehouse cer- 
tificates from disposing of them except un- 
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der order of the court, was a sufficient 
compliance with the Uniform Warehouse 
Receipts Act, constituting it an injunc- 


OFFICIAL 

Prior uniform statutory provisions: Sec- 
tion 25, Uniform Warehouse Receipts Act; 
Section 24, Uniform Bills of Lading Act. 


Changes: Consolidated and rewritten. 


Purposes of changes: 

1. The purpose of the section is to pro- 
tect the bailee from conflicting claims of 
the document holder and the judgment 
creditors of the person who deposited the 
goods. The rights of the former prevail 
unless, in effect, the judgment creditors 
immobilize the negotiable document. How- 
ever, if the document was issued upon 
deposit of the goods by a person who had 
no power to dispose of the goods so that 
the document is ineffective to pass title, 
judgment liens are valid to the extent of 
the debtor’s interest in the goods. 
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tion. Standard Bonded Warehouse Co. vy. 
Cooper, 30 F.2d 842 (4th Cir. 1929). 


COMMENT 
2. The last sentence covers the pos- 
sibility that the holder of a document who 
has been enjoined from negotiating it will 
violate the injunction by negotiating to an 
innocent purchaser for value. In such case 
the lien will be defeated. 


Cross reference: 

Point 1: Section 7—503. 
Definitional cross references: 
“Bailee”’. Section 7—102. 
“Delivery”. Section 1—201. 
“Document”. Section 7—102. 
*Goods’. Section 7—102: 
“Notice”. Section 1—201. 
“Person”. Section 1—201. 
“Purchase”. Section 1—201. 
“Value”. Section 1—2U1. 


NORTH CAROLINA COMMENT 


Generally in accord: GS 21-24 and 27-29. 


§ 25-7-603. Conflicting claims; interpleader.—lIf more than one person 


claims title or possession of the goods, the bailee is excused from delivery until he 
has had a reasonable time to ascertain the validity of the adverse claims or to bring 

an action to compel all claimants to interplead and may compel such interpleader, 
either in defending an action for non-delivery of the goods, or by original action, 
whichever.is/appropriate:}(1917,.¢:.37,.ss= 17,-18;.1919, c...65,.ss. 17,-18;.C. S., 
s. 299, 300, 4057, 4058; 1965, ¢::700, s. 1.) 


OFFICIAL COMMENT 

Prior uniform statutory provision: Sec- the claimants to litigate their claims with 
tions 16 and 17. Uniform Warehouse Re-- each other rather than with him. 
ceipts Act; Sections 20 and 21, Uniform Definitional cross references: 
Bills of Lading Act. “Action” Section 1—201. 

Changes: Consolidation “Bailee”. Section 7—102. 
stantial change. “Delivery”. Section 1—201. 

Purposes of changes: “Goods” Section 7—102. 

The section enables a bailee faced with “Person”. Section 1—201. 
conflicting claims to the goods to compel “Reasonable time”. Section 1—204. 


NORTH CAROLINA COMMENT 


This subsection is substantially a_ re- 
phrasing of GS 21-18 and 21-19 and GS 
27-21 and 27-22. However, the prior law 


without sub- 


was confined to common carriers, GS 21-4, 
and warehousemen, GS 27-5, whereas the 
UCC applies to “the bailee.” 


ARTICLE 8. 


[nvestment Securities. 


NORTH CAROLINA COMMENT 


Article 8 of the UCC is essentially a negotiable instruments law geared to the spe- 
cial needs and characteristics of investment securities. Thus, the Code departs from 
statutes such as the NIL, which embraced without distinction both short-term commer- 
cial paper and bonds and other long-term creditor paper. Article 8’s premise is that 
all types of investment securities, whether bonds or stocks, are sufficiently similar that 
they can all be governed by the same uniform statute. Article 8’s basic object is to give 
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investment securities full and complete negotiability, with the major incidents normally 
associated with that concept: Ready transfer by delivery or indorsement and destruc- 
tion of issuer defenses to and equities of ownership in investment securities held by 
bona fide purchasers. Article 8 does not, of course, deal with all aspects of investment 
securities, e.g., those matters covered by the corporation and “blue sky” laws or by 
governmental bond statutes, but it states rules governing the transfer of investment 
paper both on initial issue and on subsequent transfer among owners of the paper. 

The coverage of article 8 rests upon the broad definition of the term “security” 
which includes all types of investment securities currently marketed today. It includes 
creditor securities such as bonds and debentures, equity securities such as shares of 
stock, warrants and rights and special types of stock, and other securities such as 
voting trust certificates, equipment trust certificates, mutual fund shares, and the like. 
The definition of “security” carries forward the process, evident in both the NIL and 
the Uniform Stock Transfer Act, of reducing the creditor or equity interest to the in- 
strument itself, so that transfer of the instrument is an effective and complete transfer 
of the interest. 

Article 8 states the rights of the initial purchaser of a security from an issuer such 
as a corporation or a governmental unit. In general, both the first and subsequent pur- 
chasers will cut off defenses if they paid value and took without notice. This includes, 
for example, a defense based on the act of a faithless employee issuing stock to him- 
self and selling it or using it as collateral for a loan. Defenses of governmental units 
are subject to special rules designed to protect the public interest as well as the rea- 
sonable expectations of the purchaser. 

Article 8 gives to bona fide purchasers at least as great a degree of freedom from un- 
known equities of ownership as the NIL gave to holders in due course. Indeed, unlike 
the older law, the Code permits one who purchases an overdue security within specified 
time limits to become a bona fide purchaser and cut off issuer defenses and ownership 
equities, thereby taking account of frequent trading in overdue or defaulted securities. 
The Code states in detail the procedures for transfer of investment securities, the war- 
ranties of transferors, and, of special importance, the warranties of persons giving the 
customary guarantee of the transferor’s signature. 

Article 8 states the rights, duties, and liabilities of the issuer when the transferee of 
a security presents it to the issuer (or his transfer agent) and request registration of 
transfer into his own name on the issuer’s books. In this situation the Code gives the 
issuer broad relief from possible liabilities. In general, the issuer is not liable for reg- 
istering a wrongful transfer of a security such as a transfer in breach of trust, but re- 
mains absolutely liable for registering transfer on an unauthorized or forged indorse- 
ment, although in this situation the issuer may fully rely on the warranty of the signa- 
ture guarantor. In this area, the Code follows the lead given by two other North Caro- 
lina statutes: The Uniform Fiduciaries Act and the Uniform Act for Simplification of 
Fiduciary Security Transfers. Like the latter statute, the Code indicates what docu- 
ments the issuer need obtain when he registers transfer of a security, and states the 
issuer’s limited duty of inquiry. 

Article 8 provides businessmen, lawyers and judges with the clearest and most com- 
prehensive statement of the important legal rules governing investment securities. It is 
also a logical outcome of the developments taking place in the law and in the practices 
of the investment community, both locally and nationally. 


PART 1. 
SHort TITLE AND GENERAL MATTERS. 
§ 25-8-101. Short title.—This article shall be known and may be cited as 
Uniform Commercial Code—Investment Securities. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


The Article is neither a Blue Sky Law Negotiable Instruments Law, and with 


nor a corporation code. It may be likened 
rather to a negotiable instruments law 
dealing with securities. The instruments 
covered are those included in the definition 
of “security” in Section 8—102. 

Thus the Article deals with bearer 
bonds, formerly covered by the Uniform 


registered bonds, not previously covered 
by any Uniform Law. It also covers 
certificates of stock, formerly provided for 
by the Uniform Stock Transfer Act and 
additional types of investment paper not 
now covered by any Uniform Act. 
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NORTH CAROLINA COMMENT 


This article is a negotiable instruments 
law for all forms of investment securities 
as distinguished from commercial paper 
(article 3) and documents of title (article 
7). Article 8 replaces the NIL, adopted in 
North Carolina in 1899, so far as that stat- 
ute covered bonds and debentures. This 
article also replaces the Uniform Stock 


Transfer Act, adopted in 1941 and re- 
enacted in 1955 as part of the Business 
Corporation Act. Article 8 does not re- 
place the Uniform Fiduciaries Act (GS 
32-1 through 32-13, adopted in 1923), nor 
the Uniform Act for Simplification of 
Fiduciary Security Transfers (GS 32-14 
through 32-24, adopted in 1959). 


§ 25-8-102. Definitions and index of definitions.—(1) In this article 
unless the context otherwise requires 

(a) A “security” is an instrument which 

(i) is issued in bearer or registered form ; and 

(ii) is of a type commonly dealt in upon securities exchanges or markets or 
commonly recognized in any area in which it is issued or dealt in as a medium 
for investment; and 

(ili) is either one of a class or series or by its terms is divisible into a class or 
series of instruments; and 

(iv) evidences a share, participation or other interest in property or in an enter- 
prise or evidences an obligation of the issuer. 

(b) A writing which is a security is governed by this article and not by Uni- 
torm Commercial Code—Commercial Paper even though it also meets the require- 
ments of that article. This article does not apply to money. 

(c) A security is in “registered form” when it specifies a person entitled to 
the security or to the rights it evidences and when its transfer may be registered 
upon books maintained for that purpose by or on behalf of an issuer or the secu- 


rity so states. 


(d) A security is in “bearer form” when it runs to bearer according to its 
terms and not by reason of any indorsement. 


(2) A. “cc 


issue. 


subsequent purchaser” 


is a person who takes other than by original 


(3) A “clearing corporation” is a corporation all of the capital stock of which is 
held by or for a national securities exchange or association registered under a stat- 
ute of the United States such as the Securities Exchange Act of 1934. 

(4) A “custodian bank” is any bank or trust company which is supervised and 
examined by State or federal authority having supervision over banks and which 
is acting as custodian for a clearing corporation. 

(5) Other definitions applying to this article or to specified parts thereof and 


the sections in which they appear are: 


“Adverse claim.” § 25-8-30]. 
“Bona fide purchaser.” § 25-8-302. 
“Broker.” § 25-8-303. 
“Guarantee of the signature.” 
“Intermediary bank.” § 25-4-105. 
“Tssuer.” § 25-8-201. 
“Overissue.” § 25-8-104. 


§ 25-8-402, 


(6) In addition article 1 contains general definitions and principles of construc- 
tion and interpretation applicable throughout this article. (1965, c. 700, s. 1.) 


OFFICIAL 

Prior uniform statutory provision: 
None. 

Purposes: 

To define the basic term of this Article, 
“security” and so to identify the instru- 
ments to which this Article applies. No- 
tice that if an instrument is a “security” 
as here defined it is governed by this Arti- 


COMMENT 
cle and not by Article 3. See also Sec- 
tion 3—103(1). Money (Section 1—201) 1s 
not a security. Nor is it commercial paper 
(Section 3—103). 

This section also defines certain other 
terms, and lists other sections containing 
other definitions. 

The definition of “security” is functional 
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rather than formal, and it is believed will 
cover anything which securities markets, 
including not only the organized ex- 
changes but as well the “over-the-counter” 
markets. are likely to regard as suitable 
for trading. For example, transferable 
warrants evidencing rights to subscribe 
for shares tn a corporation wil) normally 
be “securities” within the definition, since 
they (a) are issued in bearer or registered 
form, (b) are of a type commonly dealt 
in on securities markets, (c) constitute a 
class or series of instruments, and (d) 
evidence an obligation of the issuer, 
namely the obligation to honor the war- 
rant upon its due exercise and issue shares 
accordingly. 

On the other hand the definition does 
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not cover anything (whether it is a 
“security” or not under regulatory stat- 
utes like the Securities Act of 1933 or a 
state Blue Sky Law) which is not either 
“of a type commonly dealt in upon securi- 
ties exchanges or markets.” or “com- 
monly recognized . aS a medium for 
investment.” 

Cross reference: 

Section 3—103. 

Definitional cross references: 

“Bearer”. Section 1—201. 

“Tssuer”’. Section 8—201. 

“Money”. Section 1—201. 

“Person”. Section 1—201. 

“Rights”. Section 1—201. 

“Term”. Section 1—201. 

“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


The definition of “security” in GS 25-8- 
102 (1) (a), and the ancillary definitions 
of “registered form’ and “bearer form” 
securities, determine the coverage of ar- 
ticle 8, which applies to every type of in- 
vestment security currently traded in the 
existing securities markets. All such se- 
curities are negotiable instruments under 
GS 25-8-105 (1). Securities in registered 
form have been explicitly recognized as 
negotiable instruments both under case 
law, Thomas v. De Moss, 202 N.C. 646, 
163 S.E. 759 (1932), and under statutes, 
including the Uniform Act for Simplifica- 
tion of Fiduciary Security Transfers, GS 
32-14 (6), and governmental bond statutes, 
e.g., GS 136-89.66 (turnpike revenue bonds). 
Bonds in bearer form were also negotiable 


instruments under prior law. Bankers Trust 
Co. v. City of Statesville, 203 N.C. 399, 166 
S.E. 169 (1932). The definition likewise 
covers governmental bonds made payable to 
bearer but giving the holder a privilege of 
registering principal or principal and inter- 
est, GS 142-1, 142-5, and 142-6 (State 
bonds); GS 153-106 (County Finance Act). 

Since the definition of “security” applies 
only to article 8 of the Code, it does not 
limit the broader definition of the term 
“security” in police statutes such as the 
North Carolina Securities Law, GS 78-2 
(g), or in special statutes such as the Uni- 
form Gifts to Minors Act, GS 33-68 (1). 

The other definitions in GS 25-8-102 do 
not conflict with prior North Carolina law 
and practice. 


§ 25-8-103. Issuer’s lien.—A lien upon a security in favor of an issuer 
thereof is valid against a purchaser only if the right of the issuer to such lien is 
noted conspicuously on the security. (1941, c. 353, s. 15; G. S., s. 55-95; 1955, 


Caled Zool OD LOU aoa) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Uni- 
form Stock Transfer Act, Section 15. 


Purposes: 

The rule of Section 15 of the former 
Act is made applicable to all “securities” 
covered by the Article. A corresponding 
rule as to restrictions on transfer im- 
posed by the issuer appears at Section 8— 
204. 


“Noted” makes clear that the text of the 


lien provision need not be set forth in full. 
However, this would not override a pro- 
vision of an applicable corporation code 
requiring statement in haec verba. 

Cross reference: 

Section 8—204. 

Definitional cross references: 

“Conspicuous”. Section 1—201. 

“Tssuer”. Section 8—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


This section extends to all investment 
securities the requirement of the Uniform 
Stock Transfer Act that an issuer’s lien 
must be indicated on the stock certificate. 


The lien need not be stated in full but need 
only be “conspicuously noted” on the in- 
strument. 
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§ 25-8-104. Effect of overissue; ‘‘overissue.’’—(1) The provisions of 
this article which validate a security or compel its issue or reissue do not apply to 
the extent that validation, issue or reissue would result in overissue ; but 

(a) if an identical security which does not constitute an overissue is reasonably 
available for purchase, the person entitled to issue or validation may compel the is- 
suer to purchase and deliver such a security to him against surrender of the secu- 


rity, if any, which he holds; or 


(b) if a security is not so available for purchase, the person entitled to issue or 
validation may recover from the issuer the price he or the last purchaser for value 
paid for it with interest from the date of his demand. 

(2) “Overissue” means the issue of securities in excess of the amount which the 
issuer has corporate power to issue. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 


Purposes: 

1. Deeply embedded in corporation law 
is the conception that “corporate power” 
to issue securities stems from the statute, 
either general or special, under which the 
corporation is organized. Corporation 
codes universally require that the charter 
or articles of incorporation state, at least 
as to capital shares. maximum limits in 
terms of number of shares or total] dollar 
capital. Historically, special incorporation 
statutes are similarly drawn and some- 
times similarly limit the face amount of 
authorized debt securities. The theory is 
that issue of securities in excess of the 
authorized amounts is prohibited. See, for 
example, McWilliams v. Geddes & Moss 
Undertaking Co. 169 So. 894 (1936 La.); 
Crawford v. Twin City Oil Co. 216 Ala. 
216. 113 So. 61 (1927); New York and 
New Haven R. R. Co. v. Schuyler. 34 
N.Y. 30 (1865). This conception persists 
despite modern corporation codes under 
which, by action of directors and stock- 
holders, additional shares can be autho- 
rized by charter amendment and thereafter 
issued. This section does not give a person 
entitled to validation, issue or reissue of a 
security, the right to compel amendment 
of the charter to authorize additional 
shares. Therefore, in a case where issue 
of an additional security would require 
charter amendment, the plaintiff is limited 
to the two alternate remedies set forth in 
paragraphs (a) and (b) of subsection (1). 

2. Where an identical security is reason- 
ably available for purchase, whether be- 
cause traded on an organized market, or 
because one or more holders may be will- 
ing to sell at a not unreasonable price. 
the issuer, although unable to issue ad- 


ditional shares, will be able to purchase 
them and may be compelled to follow that 
procedure. West v. Tintic Standard Min- 
ing Co.. 71 Utah 158, 263 P. 490, 56 A.L.R. 
1190 (1928). 


3. The right to recover damages from 
an issuer who has permitted an overissue 
to occur is well settled. New York v. 
Schuyler, 34 N.Y. 30 (1865). The measure 
of such damages, however, has been open 
to question, some courts basing them upon 
the value of the stock at the time registra- 
tion is refused; some upon the value at 
the time of trial; and some upon the high- 
est value between the time of refusal and 
the time of trial. Allen v. South Boston R. 
Co., 150 Mass. 200, 22 N.E. 917, 5 L.R.A. 
716, 15 Am.St.Rep. 185 (1889); Commer- 
cial Bank v. Kortright, 22 Wend. (N.Y.) 
348 (1839). The purchase price of the se- 
curity to the last holder who gave value 
for it is here adopted as being the fairest 
means of reducing the possibility of specu- 
lation by the purchaser. Interest may be 
recovered as the best available measure of 
compensation for delay. 


4, This section modifies and controls the 
rules otherwise laid down in this Article 
as to the validation and issue of securities. 
The particular sections so modified are 
listed in the cross-references. 


Cross references: 

Point 4: See Sections 8—-202, 8—205, 8— 
206, 8—208, 8—311 and Part 4 of this 
Article. 


Definitional cross references: 
“Issuer”. Section 8—201. 
“Person”. Section 1—201. 
“Purchase”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Security”. Section 8—102. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


Since an overissue of shares is void, 
Havens v. Bank of Tarboro, 132 N.C. 214, 


43 S.E. 639 (1903), recognized that a bona 
fide purchaser who would otherwise be 
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entitled to a stock certificate could re- 
cover the value of the shares if issue of a 
certificate would result in an overissue. 
Since GS 25-8-104 authorizes an action for 
the value of the shares only if the issuer 
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is unable to purchase and deliver an iden- 
tical security not constituting an over- 
issue, it gives an additional remedy and 
also limits the scope of the prior case-law 
remedy. 


§ 25-8-105. Securities negotiable; presumptions.—(1) Securities gov- 
erned by this article are negotiable instruments. 


(2) In any action on a security 


(a) unless specifically denied in the pleadings, each signature on the security or 


in a necessary indorsement is admitted ; 


(b) when the effectiveness of a signature is put in issue the burden of establish- 
ing it is on the party claiming under the signature but the signature is presumed to 


be genuine or authorized ; 


(c) when signatures are admitted or established production of the instrument 
entitles a holder to recover on it unless the defendant establishes a defense or a de- 
fect going to the validity of the security ; and 

(d) after it is shown that a defense or defect exists the plaintiff has the burden 
of establishing that he or some person under whom he claims is a person against 


whom the defense or defect is ineffective ($ 25-8-202). (1965, c. 700, s. 1.) 
OFFICIAL COMMENT 


Prior uniform statutory provisions: 
None. 

Purposes: 

1. This Article gives to bona fide pur- 
chasers of securities rights greater than 
those they would have if the things bought 
were chattels or simple contracts. See 
e. g. Sections 8—202, 8—301. Subsection 
(1) of this section states the conclusion: 
Securities are negotiable instruments. It 
remains true that the particular kinds of 
negotiable instruments defined in this Arti- 
cle as “securities” are governed by this 
Article and not by Article 3. See Sections 
8—102(1) (b) and 3—103(1). But by sub- 
section (2) of this section the particular 


rules stated in Section 3—307 for the 
negotiable instruments governed by Arti- 
cle 3 are adapted to securities. 

2. “Any action on a security” includes 
any action or proceeding brought against 
the issuer to enforce a right or interest 
represented by the security, e.g., to collect 
principal or interest or a dividend, or to 
establish a right to vote or to receive a 
new security under an exchange offer or 
plan of reorganization. 

Cross reference: 

Sections 3—103, 3—307, 8—202, 8—301. 

Definitiona) cross reference: 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-105 (1)’s explicit statement of 
the negotiability of investment securities 
accords with North Carolina case holdings. 
Banker’s Trust Co. v. City of Statesville, 
203 N.C. 399, 166 S.E. 169 (1932) (coupon 
bonds); Thomas vy. De Moss, 202 N.C. 646, 
163 S.E. 759 (1932) (registered bonds). 
North Carolina governmental bond stat- 
utes often declare that such bonds are 
negotiable, eg. GS 160-485 (bonds of 
parking authorities), even if they would 


have been nonnegotiable under the NIL, 
e.g., GS 136-89.41 (bridge revenue bonds); 
GS 160-417 (Revenue Bond Act of 1938). 
Although not technically negotiable in- 
struments, shares of stock have long en- 
joyed virtually all attributes of negotia- 
bility, both before the Uniform Stock 
Transfer Act, see Castelloe v. Jenkins, 186 
N.C. 166, 119 S.E. 202 (1923), and under 
that statute, see especially GS 55-80, 55- 
95: 


§ 25-8-106. Applicability.—The validity of a security and the rights and 
duties of the issuer with respect to registration of transfer are governed by the 
law (including the conflict of laws rules) of the jurisdiction of organization of the 


issuer. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 


Purpose: 
To state, in accordance with the pre- 


vailing case law, a specific conflicts rule 
applicable in the securities field. Other 
conflicts rules applicable generally and 
under this Article are stated in Section 1— 
105. 
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Cross references: 
Sections 1—105 and 8—202 and Part 4 
of this Article. 
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Definitional cross reference: 
“Tssuer”. Section &—201. 


NORTH CAROLINA COMMENT 


Although the Code’s general choice-of- 
law rule (GS 25-1-105) permits the parties, 
by contract, to agree to be governed by 
the law of any state which has a “reason- 
able relation” to the transaction, GS 25- 
8-106 states an exception, not subject to 
contract variation, that the law of the 
jurisdiction of an issuer’s organization 
governs the validity of its securities and its 
rights and duties as to registering transfer 
of those securities. Hence, North Carolina 


law applies to securities of North Caro- 
lina corporations, but North Carolina 
courts would apply the law of other states 
with respect to securities of out-of-State 
issuers. This accords with prior law. In 
Suskin v. Hodges, 216 N.C. 333, 4 S.E.2d 
891 (1939), an action involving stock is- 
sued by a Maryland corporation, the court 
applied the Uniform Stock Transfer Act 
which at the time had been adopted in 
Maryland but not in North Carolina. 


§ 25-8-107. Securities deliverable; action for price. — (1) Unless 


otherwise agreed and subject to any applicable law or regulation respecting short 
sales, a person obligated to deliver securities may deliver any security of the spe- 
cified issue in bearer form or registered in the name of the transferee or indorsed 
to him or in blank. 


(2) When the buyer fails to pay the price as it comes due under a contract of 


sale the seller may recover the price 


(a) of securities accepted by the buyer ; and 


(b) of other securities if efforts at their resale would be unduly burdensome 
or if there is no readily available market for their resale. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purpose: 

1. The rights and interests represented 
by securities of the same issue are “fungi- 
ble’. Section 1—201(17). To the extent 
that instruments representing such rights 
and interests (securities) are available in 
form to be further transferred by the per- 
son to whom they are deliverable, the se- 
curities themselves are fungible. Subsec- 
tion (1) states the generally accepted legal 
consequences of such fungibility. ‘Unless 
otherwise agreed”, the seller, bailee, broker 
or other ‘person obligated to deliver secu- 
rities”’ need not deliver any specific instru- 
ment. but may select (e. g., from ‘a fun- 
gible bulk’ (Section 8—313(2)) any se- 
curity of the proper issue, in bearer form 
or appropriately registered or indorsed. 

Rules of the organized markets limiting 
the forms of registration in which securi- 
ties are deliverable in transactions on such 
markets are matters “otherwise agreed”. 
Cases such as Parsons v. Martin, 77 Mass. 
(11 Gray) 111 (1858) and Rumery v. 
Brooks, 205 App.Div. 283, 199 N.Y.Supp. 
517 (1st Dept. 1923) holding a broker li- 
able for conversion if he registers transfer 
of a customer’s securities held in “cash 
account” out of the customer’s name or 
tenders on demand for delivery a different 


though equivalent security are cejected. 
However, this Act does not enlarge the 
rights of a broker as to such securities so 
as to permit him without the customer’s 
consent to pledge them for his own in- 
debtedness as he may properly do with 
securities held in a “margin account” and 
upon which he has acquired a lien for ad- 
vances. The distinction is carefully pre- 
served in Statute (e. g.. N.Y. Penal Law 
§ 956) and case law. In re Mills, 125 App. 
Div. 730) 5110" N:¥-Supp. 314 (ist Dept. 
1908). 

2. Subsection (2) is designed to follow 
the dictum in Agar vy. Orda, 264 N.Y. 248, 
190 N.E. 479 (1934) in this context. Para- 
graph (b) is applicable where for example 
(i) the securities are those of a ‘closely- 
held” corporation not dealt in on any 
organized market; or (ii) because of the 
necessity for compliance with the registra- 
tion requirements of the Securities Act 
of 1933 or other regulatory provisions or 
procedures prior to offering the particular 
securities on the market substantial delay 
and expense would be involved. The ap- 
proval of these particular remedies does 
not constitute disapproval of other rem- 
edies that may exist under other rules of 
law. Section 1—103. 

Cross references: Sections 1—103; 2— 
708; 2—709; 8—313(2). 
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Definitional cross references: 
“Action”. Section 1—201(1). 
“Contract”. Section 1—201(11). 
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“Person”. Section 1—201(30). 
“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


Subsection (1), by making securities 
fungible for purposes of performing con- 
tracts to deliver securities, accords with 
accepted practices of securities brokers 
and does not appear to be inconsistent with 
prior North Carolina law. Subsection (2) 
allows an action for the price of securities 
if the buyer has accepted them, or if, de- 
spite nonacceptance, re-sale would be diffi- 
cult (e.g., the securities would have to be 
registered for sale) or no ready market 
is available (e.g., in the case of shares of 
stock in a closely held corporation). GS 


25-8-107 does not cover a seller’s remedy 
if the buyer has not accepted the securi- 
ties, or a buyer’s remedy for breach of a 
contract to sell stock or other securi- 
ties. In situations not covered by GS 25- 
8-107, the Official Comment to GS 25-2- 
105 indicates that remedies analogous to 
those under article 2 (sales) are available 
under article 8 if a rule of sales law is “sen- 
sible” in this context and is not preempted 
by a specific rule under article 8, such as 
GS 25-8-107 (2). 


PARE: 


IssuE—ISSUER. 


§ 25-8-201. ‘Issuer.’’—(1) With respect to obligations on or defenses to a 


security “issuer” includes a person who 


(a) places or authorizes the placing of his name on a security (otherwise than as 
authenticating trustee, registrar, transfer agent or the like) to evidence that it rep- 
resents a share, participation or other interest in his property or in an enterprise or 
to evidence his duty to perform an obligation evidenced by the security ; or 

(b) directly or indirectly creates fractional interests in his rights or property 
which fractional interests are evidenced by securities; or 

(c) becomes responsible for or in place of any other person described as an is- 


suer in this section. 


(2) With respect to obligations on or defenses to a security a guarantor is an 
issuer to the extent of his guaranty whether or not his obligation is noted on the 


security. 


(3) With respect to registration of transfer (part 4 of this article) “issuer” 
means a person on whose behalf transfer books are maintained. (1899, c. 733, ss. 


29, 60 to 62; Rev., ss. 2177, 2209 to 2211; C. S., ss. 3009, 3041 to 3043; 1965, 


cHeOO FSIS) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 29. 60, 61 and 62, Uniform Negotia- 
ble Instruments Law. 

Changes: Definition of person liable on 
instrument adapted to investment securi- 
ties. 

Purposes of changes: 

1. This Article includes many types of 
securities not covered by the Uniform 
Negotiable Instruments Law (Section 8— 
102). The term “issuer” is here defined as 
a word of art, applicable to the various 
kinds of securities covered. 

2. This definition is for purposes of this 
Article only and has no implications with 
respect to other statutes using the same 
term in a different sense. Thus as defined 
in the Securities Exchange Act of 1934, 
the term issuer expressly excludes trustees 
under equipment-trust certificates. In those 


common forms of equipment trust certifi- 
cates where the payments of principal and 
interest are the direct obligation of the in- 
denture trustee, such trustee is an “issuer” 
within subparagraph (a) of this section. 
Subsection (2) distinguishes the obliga- 
tions of a guarantor as issuer from those 
of the principal obligor. However, it does 
not exempt the guarantor from the im- 
pact of subsection (4) of Section 8—202. 
Whether or not the obligation of the 
guarantor is noted on the security is im- 
material. Typically, guarantors are parent 
corporations, or stand in some _ similar 
relationship ‘to the principal obligor. If 
that relationship existed at the time the 
security was originally issued the guaranty 
would probably have been noted on the 
security. However, if the relationship arose 
afterward, e.g., through a purchase of 
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Cross references: 

Point 1: Section 8—102. 
Point 2: Section 8—202. 
Point 3: Part 4 of this Article. 
Definitional cross references: 
“Person”. Section 1—201. 
“Rights”. Section 1—201. 
“Security”. Section 8—102. 


stock or properties, or through merger or 
consolidation, probably the notation would 
not have been made. Nonetheless, the 
holder of the security is entitled to the 
benefit of the obligation of the guarantor. 
3. Subsection (3) narrows the definition 
of “issuer” for purposes of Part 4 of this 
Article (registration of transfer). It is 
supplemented by Section 8—406. 


NORTH CAROLINA COMMENT 

The term “issuer,” as defined in this sec- 
tion, conforms to prior law. It closely ac- 
cords with the definition of the same term 
in the Uniform Gifts to Minors Act, GS 
33-68 (h). Since GS 25-8-201’s definition 


§ 25-8-202. Issuer’s responsibililty and defenses; notice of defect or 
defense.—(1) Even against a purchaser for value and without notice, the terms of 
a security include those stated on the security and those made part of the security 
by reference to another instrument, indenture or document or to a constitution, stat- 
ute, ordinance, rule, regulation, order or the like to the extent that the terms so 
referred to do not conflict with the stated terms. Such a reference does not of itself 
charge a purchaser for value with notice of a defect going to the validity of the se- 
curity even though the security expressly states that a person accepting it admits 
such notice. 

(2)(a) A security other than one issued by a government or governmental 
agency or unit even though issued with a defect going to its validity is valid in the 
hands of a purchaser for value and without notice of the particular defect unless 
the defect involves a violation of constitutional provisions in which case the secu- 
rity is valid in the hands of a subsequent purchaser for value and without notice of 
the defect. 

(b) The rule of subparagraph (a) applies to an issuer which is a government or 
governmental agency or unit only if either there has been substantial compliance 
with the legal requirements governing the issue or the issuer has received a sub- 
stantial consideration for the issue as a whole or for the particular security and a 
stated purpose of the issue is one for which the issuer has power to borrow money 
or issue the security. 

(3) Except as otherwise provided in the case of certain unauthorized signatures 
on issue (§ 25-8-205), lack of genuineness of a security is a complete defense even 
against a purchaser for value and without notice. 

(4) All other defenses of the issuer including nondelivery and conditional deliv- 
ery of the security are ineffective against a purchaser for value who has taken 
without notice of the particular defense. 

(5) Nothing in this section shall be construed to affect the right of a party to a 
“when, as and if issued” or a “when distributed” contract to cancel the contract in 
the event of a material change in the character of the security which is the subject 
of the contract or in the plan or arrangement pursuant to which such security is to 
be issued or distributed. (1899, c. 733, ss. 23, 28, 56, 57, 61, 62; Rev., ss. 2171, 
2176, 2205, 2206, 2210, 2211; C. S., ss. 3003, 3008, 3037, 3038, 3042, 3043; 1965, 
Seyi): S.). ) 


” 


applies only to article 8 of the Code, it 
does not affect the somewhat different 
definition of “issuer” in the Securities Law, 


GS 78-2 (b). 


OFFICIAL COMMENT 


Prior uniform statutory provisions: Sec- 
tions 16, 23, 28, 56, 57, 60, 61, 62, Uniform 
Negotiable Instruments Law. 

Changes: Rules as to notice of defects 
or defenses, rights of purchasers, and the 
liability of primary parties applied to se- 
curities. 


1D N-C—s30 


Purposes: 

In this Article the rights of the pur- 
chaser for value without notice are divided 
into two aspects, those against the issuer, 
and those against other claimants to the 
security. Part 2 of this Article, and espe- 
cially this section, deals with rights against 
the issuer. 
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1. Subsection (1) states, in accordance 
with the prevailing case law, the right of 
the issuer (who prepares the text of the 
security) to include terms incorporated by 
adequate reference to an extrinsic source, 
so long as the terms so incorporated do 
not conflict with the stated terms. Thus, 
the standard practice of referring in a 
bond or debenture to the trust indenture 
under which it is issued without spelling 
out its necessarily complex and lengthy 
provisions is approved. Every stock certif- 
icate refers in some manner to the charter 
or articles of incorporation of the issuer. 
At least where there is more than one 
class of stock authorized applicable cor- 
poration codes specifically require a state- 
ment or summary as to preferences, voting 
powers and the like. References to consti- 
tutions, statutes. ordinances, rules, regula- 
tions or orders are not so common except 
in the obligations of governments or gov- 
ernmental agencies or units; but where ap- 
propriate they fit into the rule here stated. 


The last sentence of subsection (1) dis- 
tinguishes between the right of the issuer 
to incorporate by reference and the effect 
of that procedure as notice to a purchaser 
for value of a defect going to the validity 
of the security. Here the underlying con- 
cept is that it is for the issuer, not for the 
purchaser, to make sure that the issuer’s 
security complies with the law governing 
its issue, and the rules as to defenses avail- 
able to the issuer are stated in the follow- 
ing subsections. 

2. By subsection (2) a security “is valid” 
in the hands of a purchaser for value 
without notice of a particular defect even 
if the defect is so serious as to be de- 
scribed as one “going to the validity’ of 
the security. The few exceptions to this 
proposition are noted later. Notice that 
“purchaser” includes a person taking from 
the company on original issue (Section 
1—201) whereas a “subsequent purchaser” 
does not (Section 8—102). 

3. Subsection (2) does not touch the 
relationship between the issuer and a pur- 
chaser who takes on original issue when 
the defect in issue consists of the violation 
of a constitutional provision. That situa- 
tion is not covered by this Article but is 
left to the law of the particular state. 

Following the basic principles of the 
Negotiable Instruments Law the cases 
have generally held that an issuer is estop- 
ped from denying representations made in 
the text of a security. Delaware-New 
Jersey Ferry Co. v. Leeds, 21 Del.Ch. 279, 
186 A. 913 (1936). Nor is a defect in form 
or the invalidity of a security normally 
available to the issuer as a defense. Bonini 
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v. Family Theatre Corporation, 327 Pa. 
273, 194 A. 498 (1937); First National 
Bank of Fairbanks v. Alaska Automotive, 
119 F.2d 267 (C.C.A.Alaska 1941). 

This general rule of estoppel is here 
adopted in favor of purchasers, with the 
exception noted above. 

The genuineness of an instrument, on 
the other hand, has always been subject 
to attack and this rule is continued in sub- 
section (3) with the stated exception pro- 
vided for in the case of certain unauthor- 
ized signatures (Section 8—205). 

Instead of allowing damages against the 
issuer, subsection (2) validates most de- 
fective securities in the hands of innocent 
purchasers, thus refusing to prefer such a 
purchaser over other investors of the same 
class while keeping the benefit of the in- 
vestment availavle to him. 

4. Many jurisdictions have constitutional 
and statutory requirements that unless 
substantial value is received by the issuer 
for the security it shall be void. This Arti- 
cle follows the better case law and vali- 
dates securities in the hands of bona fide 
purchasers where the provisions are statu- 
tory and bona fide subsequent purchasers 
where the provisions are constitutional, 
even where this type of defect exists. See 
as to constitutional provisions, Kister- 
bock’s Appeal, 127 Pa. 601, 18 A. 381, 14 
Am.St.Rep. 868 (1889); Clark v. Freeling, 
196 Ark. 907, 120 S.W.2d 375 (1938); 
People’s State Bank v. Jacksonian Hotel 
Co., 261 Ky. 166, 87 S.W.2d 111 (1935); 
O’Brien v. Turner, 174 Wash. 266, 24 
P.2d 641 (1933); and as to statutory re- 
quirements, Westminister National Bank 
v. New England Electrical Works, 73 N. 
He 465,062 2A 2971 sel Ri AaeNeo ae Slee ie 
Am.St.Rep. 637 (1906); Bankers Trust Co. 
v. Rood, 211 Iowa 289, 233 N.W. 794, 73 
A.L.R. 1421 (1930). Lesser defects in is- 
sue a fortiori received the same treatment. 

5. Although generally regarded as a de- 
fect going to the validity of the security 
Overissue is an exception to the rule of 
subsection (2) (Section 8—104) and an is- 
suer cannot be required to recognize a 
security which constitutes an overissue. 
The provisions of the section on overissue 
(Section 8—104) require, however, that if 
a similar security is reasonably available 
for purchase, the issuer must purchase 
and deliver it to the purchaser in place of 
the invalid one. 

6. Governmental issuers are distin- 
guished in subsection (2) from other is- 
suers as a matter of public policy and ad- 
ditional safeguards are imposed before 
governmental issues are validated. Govern- 
mental issuers are estopped from asserting 
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defenses only if there has been substantial 
compliance with the legal requirements 
governing the issue or if substantial con- 
sideration has been received and a stated 
purpose of the issue is one for which the 
issuer has power to borrow money or is- 
sue the security. The purpose of the sub- 
stantial compliance requirement is to make 
certain that a mere technicality as, e. g., in 
the manner of publishing election notices, 
shall not be a ground for depriving an in- 
nocent purchaser of his rights in the secu- 
rity. The policy is here adopted of such 
cases as Tommie vy. City of Gadsden, 229 
Ala. 521, 158 So. 763 (1935), in which 
minor discrepancies in the form of the 
election ballot used were overlooked and 
the bonds were declared valid since there 
had been substantial compliance with the 
statute. 


A long and well established line of 
Federal cases recognizes the principle of 
estoppel in favor of bona fide purchasers 
where municipalities issue bonds contain- 
ing recitals of compliance with governing 
constitutional and _ statutory provisions, 
made by the municipal authorities en- 
trusted with determining such compliance. 
Chaffee County v. Potter, 142 U.S. 355, 12 
S.Ct. 216, 35 L.Ed. 1040 (1892); Oregon 
v. Jennings, 119 U.S. 74, 7 S.Ct. 124, 30 
L.Ed. 323 (1886); Gunnison County Com- 
missioners v. Rollins, 173 U.S. 255, 19 S. 
Ct. 390, 43 L.Ed. 689 (1898). This rule has 
been qualified, however, by requiring that 
the municipality have power to issue the 
security. Anthony v. County of Jasper, 101 
U.S. 693, 25 L.Ed. 1005 (1879); Town of 
South Ottawa v. Perkins, 94 U.S. 260, 24 
L.Ed. 154 (1876). This section follows the 
case law trend, simplifying the rule by set- 
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ting up two conditions for an estoppel 
against a governmental issuer: (1) sub: 
stantial consideration given, and (2) power 
in the issuer to borrow money or issue the 
security for the stated purpose. As a 
practical matter the problem of policing 
governmental issuers has been alleviated 
by the present practice of requiring legal 
Opinions as to the validity of the issue. 
The bulk of the case law on this point is 
nearly 50 years old and it may be assumed 
that the question now seldom arises. 

7. Subsection (5) is included to make 
clear that this section does not affect the 
presently recognized right of either party 
to a “when, as and if” or “when distrib- 
uted” contract to cancel the contract on 
substantial change. 


Cross references: 

Point 1: Sections 1—201, 8—203. 

Point 2: Sections 1—201, 8—102. 

Point 3: Section 8—205. 

Point 5: Section 8—104. 

See Sections 8—104, 8—203, 8—205 and 
8—206. 


Definitional cross references: 

“Delivery”. Section 1—201. 

“Genuine”. Section 1—201. 

“Issuer”. Section 8—201. 

“Money”. Section 1—201. 

“Notice”. Section 1—201. 

“Organization”. Section 1—201. 

“Person”. Section 1—201. 

“Proper form’. Section 8—102. 

“Purchaser”. Section 1—201. 

“Security”. Section 8—102. 

“Subsequent purchaser”. Section 8—102. 

“Term”. Section 1—201. 

“Unauthorized signature”. 
201. 

“Value”. Section 1—201. 


Section 1— 


NORTH CAROLINA COMMENT 


Subsection (1) validates the common 
practice of reciting terms not only in the 
security itself but also in an often lengthy 
side instrument, such as an indenture or 
mortgage, which is incorporated by refer- 
ence into the security. Thus, the inden- 
ture may contain terms not recited in the 
security; the only Code requirement is 
that the terms of the security and side in- 
strument be consistent. To the extent that 
the NII made nonnegotiable a bond 
which was subject to terms in another 
instrument, cf. Pope v. Righter Parey 
ietmiber , Co., 162, N:Ca206°78... S29 65 
(1913) (note), the Code changes prior law. 

Subsection (2) states the circumstances 
under which an issuer’s defenses will be 
extinguished when the instrument is held 
by a bona fide purchaser. Bona fide pur- 


chasers of nongovernmental securities are 
generally immunized from defenses, but 
only subsequent bona fide purchasers (see 
GS 25-8-102 (2)) take free of constitu- 
tional defects. GS 25-8-202 (2) (a). Addi- 
tional conditions must be met to extinguish 
defenses of governmental issuers: Either 
the governmental unit must have sub- 
stantially met all legal requirements or 
it must have received substantial consider- 
ation for securities which it was em- 
powered to issue. GS 25-8-202 (2) (b). 
The North Carolina case law substantially 
accords with these Code rules. 

In general, a bona fide purchaser of a 
security can cut defenses of the issuer. See, 
e.g., Bankers Trust Co. v. City of States- 
ville, 203 N.C. 399, 166 S.E. 169 (1932); 
Belo v. Commissioners of Forsyth County, 


467 


§ 25-8-203 


76 N.C. 489 (1877). However, “a careful 
distinction should be drawn between the 
want of power to issue bonds, and mere 
irregularities in the exercise of that power. 
The latter, under certain circumstances, 
may be cured by recitals or eliminated 
by estoppel; but a want of power goes to 
the very root of the transaction, and de- 
stroys its vitality.’ Commissioners. of 
Wilkes County v. Call, 123 N.C. 308, 31 
S.E. 481 (1898). As against a bona fide 
purchaser, a municipality cannot assert 
that the bonds were authorized at a 
special rather than a regular alderman’s 
meeting. Bankers Trust Co. v. City of 
Statesville, 203 N.C. 399, 166 S.E. 169 
(1932), or plead a nonsubstantial defi- 
ciency in the conduct or result of the 
election, Reiger v. Commissioners. of 
Town of Beaufort, 70 N.C. 319 (1874); 
Smith v. Town of Belhaven, 150 N.C. 156, 
63 S.E. 610 (1909), or the bonds were is- 
sued by de facto town officers, Smith v. 
Carolina Beach, 206 N.C. 834, 175 S.E. 313 
(1934), or were not signed by all the in- 
cumbent commissioners, Bank of States- 
ville v. Town of Statesville, 84 N.C. 169 
(1881). Under the Code, as under prior 
North Carolina law, the clear test is one 
of substantial compliance with the formali- 
ties of the statute. Wilmington, O. & E. C. 
R.R. v. Commissioners of Onslow County, 
116 N.C. 563, 21 S.E. 205 (1895); Hill v. 
Skinner, 169 N.C. 405, 86 S.E. 351 (1915); 
Commissioners of Hendersonville v. C. N. 
Malone & Co., 179 N.C. 604, 103 S.E. 134 
(1920). On questions of compliance with 
statutorily required procedure, recitals 
in the instrument are conclusive in favor 
of the bona fide purchaser, although a 
defective recital may be notice to a pur- 
chaser of defenses. Claybrook v. Commis- 
sioners of Rockingham County, 114 N.C. 
453, 19 S.E. 593 (1894). 

North Carolina decisions uniformly hold 
that defenses based on noncompliance 
with a constitutional requirement are 
available against any bona fide purchaser, 


Union Bank yv. Commissioners of Town 
of Oxford, 119 N.C. 214, 35 S.E. 966 
(1896); Glenn v. Wray, 126 N.C. 730, 


36 S.E. 167 (1900), and the municipality’s 
recognition of the unconstitutional ob- 
ligation by paying interest does not pre- 
clude later assertion of the defense, Com- 
missioners of Stanly County v. Snuggs, 121 
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N.C. 394, 28 S.E. 539 (1897), for “there 
can be no bona fide holders of unconstitu- 
tional obligations,’ Debnam v. Chitty, 131 
N.C. 657, 43 S.E. 3 (1902). See also Balt- 
zer v. State, 104 N.C. 265, 10 S.E. 153 
(1889) (all claims growing out of an un- 
constitutional obligation are unenforce- 
able). GS 25-8-202 (2) (b) slightly modi- 
fies this rule since it sustains, in the hands 
of subsequent bona fide purchasers (see 
GS 25-8-102 (2)), a governmental security 
with a constitutional defect if the issuer 
has received substantial consideration and 
if, further, the issuer had power to issue 
securities for that purpose. This would 
apparently overrule several old decisions 
voiding bond issues for noncompliance 
with a constitutionally required procedure 
(as distinquished from’a lack of power to 
issue the bonds for a stated purpose). See, 
e.g., Union Bank v. Commissioners of 
Nowiwotm©xtord i1OmNL Ge oi4 ohm ores 
966 (1896); Glenn v. Wray, 126 N.C. 730, 
36 S.E. 167 (1900); and Commissioners of 
Stanly County v. Snuggs, 121 N.C. 394, 28 
S.E. 539 (1897) (voiding bonds for non- 
compliance with a constitutional require- 
ment of entering yeas and nays in legisla- 
tive journals). 

Subsection (4) accords with North Car- 
olina decisions. Bankers Trust Co. v. 
City of Statesville, 203 N.C. 399, 166 S.E. 
169 (1932) (defense of nondelivery of 
bonds rejected); Smith v. Town of Bel- 
haven150 NoC156"63.-S: 2610 G.909) 
(rejecting defense of improper use of bond 
proceeds); Hightower v. City of Raleigh, 
150 N.C. 569, 65 S.E. 279 (1909) (same); 
Parker v. Flora, 63 N.C. 474 (1869) (lack 
or failure of consideration held no defense 
against bona fide purchaser). 

GS 25-8-202 does not preclude or limit 
actions by taxpayers, prior to issue of gov- 
ernmental bonds, questioning the validity 
of the issue or the procedure by which 
they are issued. The Code rules apply only 
to the availability of defenses when the 
securities have been issued and are held by 
bona fide purchasers. In recent years con- 
tests between governmental issuers and 
purchasers have markedly declined due 
to greater care in authorizing the bonds 
and the common practice of securing firm 
opinions from counsel as to the validity 
of the bonds. 


§ 25-8-203. Staleness as notice of defects or defenses.—(1) After an 
act or event which creates a right to immediate performance of the principal obliga- 
tion evidenced by the security or which sets a date on or after which the security is 
to be presented or surrendered for redemption or exchange, a purchaser is charged 
with notice of any defect in its issue or defense of the issuer 
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(a) if the act or event is one requiring the payment of money or the delivery of 
securities or both on presentation or surrender of the security and such funds or 
securities are available on the date set for payment or exchange and he takes the 
security more than one year after that date ; and 

(b) if the act or event is not covered by paragraph (a) and he takes the security 
more than two years after the date set for surrender or presentation or the date on 


which such performance became due. 


(2) A call which has been revoked is not within subsection (1). (1899, c. 733, 
gs, 52e53inRewpss.12201, 2202" Ca54 iss: 3033; 3034 51965/%c./700;:s3'1;) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 52(2), 53, Uniform Negotiable In- 
struments Law. 


Changes: Extensive modification of pol- 
icy that a holder in due course must take 
before maturity of the instrument. 


Purposes of changes: 

1. The problem of matured or called se- 
curities is here dealt with in terms of the 
effect of such events in giving notice of 
the issuer’s defenses and not in terms of 
“negotiability”. The fact that a security is 
in circulation long after it has been called 
for redemption or exchange must give rise 
to the question in a purchaser’s mind as 
to why it has not been surrendered. After 
the lapse of a reasonable period of time he 
can no longer claim that he had ‘no rea- 
son to know” of any defects or irregulari- 
ties in its issue. Where funds are available 
for the redemption of the security it is 
normally turned in more promptly and a 
shorter time is set as the “reasonable 
period”, subsection (1) (a), than is set 
where funds are not available. 

It is true that defaulted securities are 
frequently traded on financial markets in 
the same manner as unmatured and unde- 
faulted instruments and a purchaser might 


not be placed upon notice of irregularity 
by the mere fact of default. An issuer, how- 
ever, should at some point be placed in a 
position to determine definitely its liability 
on an invalid or improper issue, and for 
this purpose a security under this section 
becomes “stale” two years after the de- 
fault. But notice that a different rule ap- 
plies when the question is notice not of 
issuer’s defenses but of claims of owner- 
ship. Section 8—305 and comment. 

2. Nothing in this section is designed to 
extend the life of preferred stocks called 
for redemption as “shares of stock’ be- 
yond the redemption date. After such a 
call, the security represents only a right 
to the funds set aside for redemption. 


Cross references: 
See Sections 8—104(1), 8—202 and 8— 
305. 


Definitiona] cross references: 
“Delivery”. Section 1—201. 
“Tssuer”. Section 8—201. 
“Money”. Section 1—201. 
“Notice”. Section 1—201. 
“Purchaser” Section 1—201. 
“Right”. Section 1—201. 
“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


It is not uncommon for bonds to con- 
tinue in circulation after a default, or for 
shares to trade after a redemption or con- 
version date has passed. Because invest- 
ment securities are thus frequently traded, 
even though overdue, GS  25-8-203 
changes the traditional rule of the NIL 
that a post-maturity purchaser cannot be 
a holder in due course of the security. See 


Belo v. Commissioners of Forsyth County, 
76 N.C. 489 (1877), applying the old rule 
to overdue municipal bonds. The effect of 
the Code rule is to permit purchasers to 
acquire overdue securities, for specified 
periods of time, free of issuer defenses. A 
similar rule applies in the case of equities 
of ownership. GS 25-8-305. 


§ 25-8-204. Effect of issuer’s restrictions on transfer.—Unless noted 


conspicuously on the security a restriction on transfer imposed by the issuer even 
though otherwise lawful is ineffective except against a person with actual knowl- 
edge of it. (1941, c. 353, s. 15; G. S., s. Sooo) Loe ere os). Sas 1909,.C:.. 700, 
Sauls 

=) OFFICIAL COMMENT 

Purposes of changes: 

1. “Noted” removes an ambiguity under 
the former Act and makes clear that the 
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Prior uniform statutory provision: Sec- 
tion 15, Uniform Stock Transfer Act. 
Changes: Rephrased. 
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restriction need not be set forth in full 
text. See Allen v. Biltmore Tissue Cor- 
poration, 2 N.Y.2d 534, 141 N.E.2d 812 
(1957). 

Securities dealt in on financial markets 
are generally assumed to be free of adverse 
claims (Section 8—301). That assumption 
should not be lightly negated. Therefore 
a strict rule as to notice of a restriction on 
transfer is here imposed. Since by hypoth- 
esis the issuer imposed the restriction, the 
refusal of an issuer to register a transfer 
on the basis of an unnoted restriction con- 
stitutes a conversion and the issuer can be 
compelled to register the transfer under 
the policy of Part 4 of this Article. Hulse 
v. Consolidated Quicksilver Mining Cor- 
poration, 65 Idaho 768, 154 P.2d 149 
(1944); Mancini v. Patrizi, 110 Cal.App. 
42, 293 P. 828 (1930). Conversely, the is- 
suer to whom a security with proper nota- 
tion of a restriction is presented thereby 
receives timely notification of an adverse 
claim and is under a duty to inquire (Sec- 
tion 8—403). 

A purchaser with actual knowledge of 
an unnoted restriction certainly has notice 
of an adverse claim (Section 8—304 and 
Comment). In that situation this section 
adopts the reasoning of Baumohl v. Gold- 
stein, 95 N.J.Eq. 597, 124 A. 118 (1924), 
and Tomoser v. Kamphausen, 307 N.Y. 
797, 121 N.E.2d 622 (1954), rejecting the 
contrary holding of such cases as Costello 
v. Farrell, 234 Minn. 453, 48 N.W.2d 557, 
29 A.L.R.2d 890 (1951). 


2. Most jurisdictions recognize the right 
of issuers to impose restrictions giving 
either the issuer itself or other stockholders 
the option to purchase the security at an 
ascertained price before it is offered to 
third parties. Vannucci v. Peduni, 217 Cal. 
138, 17 P.2d 706 (1932); People ex rel. 
Rudaitis v. Galskis, 233 Ill.App. 414, 
(1924); Bloomingdale v. Bloomingdale, 107 
Misc. 646, 177 N.Y.S. 873 (1919). This is 
the type of restriction contemplated by the 
present section. Mere notation on the se- 
curity cannot, of course, validate an other- 
wise unlawful restriction. The present sec- 
tion in no way alters the prevailing case 
law which recognizes free alienability as 
an inherent attribute of securities and 
holds invalid unreasonable restraints on 
alienation such as those requiring consents 
of directors without establishing criteria 
for the granting or withholding of such 
consents and those giving the directors an 
option of purchase at a price to be fixed 
in their sole discretion. Howe v. Roberts, 
209 Ala. 80, 95 So. 344 (1923); People ex 
rel. Malcolm v. Lake Sand Corporation, 
251 Ill.App. 499 (1929); Morris v Hus- 
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song Dyeing Machine Co., 81 N.J.Eq. 256, 
86 A. 1026 (1913); New England Trust 
Co. v. Abbott, 162 Mass. 148, 38 N.E. 432, 
Pare MEAL BEN,,. Parail 

Nor is interference intended with such 
statutory provisions as typified by Section 
66 of the New York Stock Corporation 
Law (which permits the directors to re- 
fuse to transfer the shares of a stockholder 
indebted to the corporation when such re- 
striction is printed on the certificate) or by 
Chapter 276, Section 14, of the New 
Hampshire Revised Laws of 1942 (which 
prohibits any corporation from making 
any by-law restraining the free sale of 
shares of its stock). 


No interference is intended with the 
common practice of closing books for 
proper corporate purposes, 

3. Cooperative associations and ventures, 
as well as private clubs are generally con- 
sidered an exception to the rules against 
restrictions on transfer as unreasonable 
restraints on alienation and are permitted 
for example to require the consents of gov- 
erning bodies such as a board of directors. 
Penthouse Properties, Inc. v. 1158 Fifth 
Avenue, Inc., 256 App.Div. 685, 11 N.Y.S. 
2d 417 (1939). 

Historically restrictions on transfer were 
most commonly imposed by _ so-called 
“closely-held” issuers (including coopera- 
tives and the like) in an attempt to restrict 
control if not total membership to a homo- 
geneous security holder group. They are 
being increasingly resorted to today by is- 
suers with publicly held securities seeking 
to police enforcement of the registration 
requirements of the Securities Act of 1933 
against persons purchasing their securities 
in a transaction exempt from those re- 
quirements (e. g., one “not involving any 
public offering” [Securities Act of 1933, 
Section 4(1)]) or against persons in a 
“control” relationship to the issuer. [Se- 
curities Act of 1933. Section 2(11) and see 
Rule 405 of the Rules and Regulations of 
the Securities and Exchange Commission 
under that Act.] Particularly in the latter 
context where notation of the restriction 
on all affected certificates may not he 
practical the issuer enforces it by notifying 
the holders of such certificates and refus- 
iny requests to register transfer out of the 
name of the “controlling person” either 
for purposes of sale or for delivery after 
sale, relying on the stated exception as to 
a person “with actual knowledge” of the 
restriction. 

4, This section deals only with restric- 
tions imposed by the issuer and restric- 
tions imposed by statute are not affected. 
See Quiner v. Marblehead Social Co., 19 
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Mass. 476 (1813); Madison Bank v. Price, 
79 Kan. 289, 100 P. 280 (1909): Healey v. 
Steele Center Creamery Ass’n, 115 Minn. 
451, 133 N.W. 69 (1811). Nor does it deal 
with private agreements between stock- 
holders containing restrictive covenants as 
to the sale of the security as in In re Con- 
sulidated Factors Corporation, 46 F.2d 561 
(D.C.N.Y.1931). 
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5. A corresponding provision concerning 
issuer’s liens appears at Section 8—103. 

Cross references: 

Point 5: Section 8—103. 

See Part 4 of this Article. 

Definitional cross references: 

“Conspicuous”. Section 1—201. 

“Issuer”. Section 8—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-204 extends to all securities the 
requirement of the Uniform Stock Trans- 
fer Act that transfer restrictions appear 
upon the certificate, although actual know- 
ledge of the transfer restriction is legally 
equivalent to a notation of the restriction. 
Whether or not a restriction is “other- 
wise lawful” under GS 25-8-204 depends, 
not on the Code, but on the substantive 
law of corporations and property. Thus, 
buy-and-sell agreements and first option 
arrangements are normally sustained, and 
Wright v. Iredell Tel. Co., 182 N.C. 308, 
108 S.E. 744 (1921), upheld a requirement 


that directors consent to a proposed trans- 
fer of shares. An absolute restraint on 
alienating stock or other securities would 
presumably not be “otherwise lawful’ and 
therefore ineffective even if “conspicuously 
noted” on the security. Since GS 25-8-204 
applies only to restrictions “imposed by 
the issuer,’ private agreements among 
shareholders, not involving the corpora- 
tion, are not covered by this provision. In 
this respect, the Code is narrower in scope 
than the corresponding Stock Transfer 
Act provision. 


§ 25-8-205. Effect of unauthorized signature on issue.—An unautho- 
rized signature placed on a security prior to or in the course of issue is ineffective 
except that the signature is effective in favor of a purchaser for value and without 
notice of the lack of authority if the signing has been done by 

(a) an authenticating trustee, registrar, transfer agent or other person entrusted 
by the issuer with the signing of the security or of similar securities or their im- 


mediate preparation for signing ; or 


(b) an employee of the issuer or of any of the foregoing entrusted with responsi- 
ble handling of the security. (1899, c. 733, s. 23; Rev., s. 2171; C. S., s. 3003; 


POD FOU Geek) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 23, Uniform Negotiable Instruments 
Law. 


Changes: Rephrased; circumstances un- 
der which an issuer is precluded from set- 
ting up a forgery as a defense made ex- 
plicit. 

Purposes of changes: 


1. In current practice the problem of 
forged or unauthorized signatures arises 
most frequently where an employee of the 
issuer, transfer agent or registrar has ac- 
cess to securities which he is required to 
prepare for issue by affixing the corporate 
seal or by adding a signature necessary for 
issue. This section is based upon the is- 
suer’s duty to avoid the negligent entrust- 
ing of securities to such persons. Issuers 
have long been held responsible for signa- 
tures placed upon securities by parties 
whom they have held out to the public as 
authorized to prepare such securities. See 
Fifth Avenue Bank of New York v. The 
Forty-Second & Grand Street Ferry Rail- 
road Co., 137 N.Y. 231, 33 N.E. 378, 19 


L.R.A. 331, 33 Am.St.Rep. 712 (1893); 
Jarvis v. Manhattan Beach Co., 148 N.Y. 
Gb 2543 NE OS ao lee eA 776,50 51 
Am.St.Rep. 727 (1896). The “apparent 
authority” concept of some of the case-law, 
however, is here extended and this sec- 
tion expressly rejects the technical dis- 
tinction, made by courts reluctant to rec- 
ognize forged signatures, between cases 
where the forger signs a signature he is 
authorized to sign under proper circum- 
stances and those in which he signs a sig- 
nature he is never authorized to sign. Citi- 
zens’ & Southern National Bank v. Trust 
Co. of Georgia, 50 Ga.App. 681, 179 S.E. 
278 (1935). Normally the purchaser is not 
in a position to determine which signature 
a forger, entrusted with the preparation of 
securities, has “apparent authority” to 
sign and which he has not. The issuer, on 
the other hand can protect himself against 
such fraud by the careful selection and 
bonding of agents and employees, or by 
action over against transfer agents and 
registrars who in turn may bond their 
personnel. 
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2. The issuer cannot be held liable for 
the honesty of employees not entrusted, 
directly or indirectly, with the signing, 
preparation, or responsible handling of 
similar securities and whose possible com- 
mission of forgery it has no reason to an- 
ticipate. The result in such cases as Hud- 
son Trust Co. v. American Linseed Co., 
232 N.Y. 350, 134 N.E. 178 (1922), and 
Dollar Savings Fund & Trust Co. v. Pitts- 
burgh Plate Glass Co., 213 Pa. 307, 62 A. 
916, 5 Ann.Cas. 248 (1906) is here adopted. 

3. The present section deals only with 
signatures placed upon securities prior to 
or in the course of issue and is not con- 
cerned with forged or unauthorized in- 
dorsements (Section 8—811). 
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4. The protection here stated is available 
to all purchasers for value without notice 
and not merely to subsequent purchasers. 

Cross references: 

Point 3: Section 8—311. 

See Section 8—202(3). 

Definitional cross references: 

“Issuer”. Section 8—-201. 

“Notice”. Section 1—201. 

“Person”. Section 1—£01. 

“Purchaser”. Section 1—201. 

“Security”. Section 8—102. 

“Sign”. Section 1—201. 

“Unauthorized signature”. 
201. 

“Value”. Section 1—201. 


Section i— 


NORTH CAROLINA COMMENT 


Although an unauthorized signature 
normally does not bind the issuer under 
GS 25-8-205, it will be effective in favor of 
a bona fide purchaser if made by a trans- 
fer agent or registrar or its responsible 
personnel, or by an officer of the issuer. 
This takes account of the frequent cor- 
porate practice of keeping on hand unis- 
sued stock and bond certificates which 
have been signed by appropriate personnel, 
or which can readily be countersigned or 
otherwise validated by individuals en- 
trusted with the certificates. Compare GS 


55-57 (b). The Code rule accords with 
Havens v. Bank of Tarboro, 132 N.C. 214, 
43 S.E. 639 (1903), which sustained, in 
favor of the innocent purchaser for value, 
stock certificates which had been signed 
by the corporation’s officers and entrusted 
to an employee who subsequently issued 
them to himself to use as collateral for a 
personal loan. The theory of the case— 
that the negligent corporation rather than 
the innocent purchaser should bear the 
loss—is the basis for the Code rule. 


§ 25-8-206. Completion or alteration of instrument.—(1) Where a 
security contains the signatures necessary to its issue or transfer but is incomplete 


in any other respect 


(a) any person may complete it by filling in the blanks as authorized ; and 
(b) even though the blanks are incorrectly filled in, the security as completed is 
enforceable by a purchaser who took it for value and without notice of such incor- 


rectness. 


(2) A complete security which has been improperly altered even though fraudu- 
lently remains enforceable but only according to its original terms. (1899, c. 733, 
ss.145015,,124 »Revepiss. '2164502165,.2274.C...9.,.$8.42995, 299645100194. E oe. 
353,:S). 165(GAS.,t820 979651055; celS Zins! 2 1 9G0rce00 teal 9) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 14, 15 and 124, Uniform Negotiable 


Instruments Law; Section 16, Uniform 
Stock Transfer Act. 
Changes: 


1. Non-delivery of an incomplete instru- 
ment is no longer available as a defense 
against a purchaser for value without no- 
tice. 

2. An altered security may now be en- 
forced according to its original terms by 
any holder. 

Purposes of changes: 

1. The problem of forged or unautho- 
rized signatures necessary for the issue or 
transfer of a security is not involved here 


and a person in possession of a security is 
not, by this section, given authority to fill 
in blanks with such signatures. 

2. Blanks left upon the issue of a secu- 
rity are the only blauks deait with here 
and a purchaser for value without notice 
is protected. Blanks on assignments or 
powers of attorney during the transfer of 
a security and the holding in Meier v. 
Continental Nat. Bank, 83 Ind.App. 109, 
143 N.E. 377 (1924) giving the transferee 
implied power to fill in such blanks are 
covered by provisions of this Article on 
indorsement, Section 8—308. The problem 
in those cases is one of claims of owner- 
ship rather than of issuer’s defenses, and 
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the rights of a purchaser are determined 
under the provisions of this Article on 
bona fide purchase (Section 8—301). 

3. The defense of non-delivery is not 
available to an issuer against a purchaser 
for value without notice (subsection (4) 
of Section 8—202). Normally undelivered 
securities containing blanks can be ap- 
propriated and filled up only by employees 
and agents of the issuer who have access 
to such unissued securities. As in the case 
of forged or unauthorized signatures on 
issue, the issuer must bear the responsi- 
bility for trusting such persons. 

4. The protection granted a purchaser 
for value without notice under this section 
is modified to the extent that an overissue 
may result where an incorrect amount is 
filled in a blank (Section 8—104). 
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5. The nature of securities and the in- 
vestment normally involved necessitates 
that any purchaser of an altered security 
be permitted to enforce it according to its 
original terns whether or not he be a pur- 
chaser for value without notice. 


Cross references: 

Point 2: Sections 8—301 and 8—308. 
Point 3: Section 8—202(4). 

Point 4: Section 8—104. 

See Sections 8—205 and 8—311. 


Definitional cross references: 
“Notice”. Section 1—201. 
“Person”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Security”. Section 8—102. 
“Term”. Section 1—201. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


Since GS 25-8-202 (4) abolishes the de- 
fense of nondelivery of a security, and GS 
25-8-206 (1) permits an instrument to be 
completed, the effect is to change the rule 
of the NIL, GS 25-21, that nondelivery of 
an incomplete instrument is a defense 
against a purchaser for value without no- 
tice. Thus, under GS 25-8-206, whether or 
not delivered, the purchaser may enforce 
the instrument if blanks have been filled 
in as authorized or even if the blanks have 
been incorrectly filled up provided the 
purchaser was unaware of this fact. 


GS 25-8-206 (2) reverses the rule of the 
NIL, GS 25-131, that only a holder in due 
course may enforce a materially altered 
security, by authorizing any holder to en- 
force the security according to its original 
tenor. Although overturning the NIL 
doctrine, GS 25-8-206 (2) substantially ac- 
cords with the rule of § 16 of the Uniform 
Stock Transfer Act, GS 55-90, and extends 
its rule to all securities. The effect, thus, is 
to eliminate different rules for bonds and 
shares of stock under prior law. 


§ 25-8-207. Rights of issuer with respect to registered owners. — 
(1) Prior to due presentment for registration of transfer of a security in registered 
form the issuer or indenture trustee may treat the registered owner as the person 
exclusively entitled to vote, to receive notifications and otherwise to exercise all the 


rights and powers of an owner. 


(2) Nothing in this article shall be construed to affect the liability of the regis- 
tered owner of a security for calls, assessments or the like. (1941, c. 353, s. 3; 


5.9.78, Oo EL VOURC, Los ljmee 19002 ec: 70025214) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 3, Uniform Stock Transfer Act. 

Changes: Issuer’s rights with respect to 
registered holders now stated affirmatively 
and express protection given until the se- 
curity is duly presented for registration of 
transfer. 

Purposes of changes: 

1. The protection of this section operates 
until due presentment of the security for 
registration of transfer; what constitutes 
such “due presentment” is determined gen- 
erally by Part 4 of this Article dealing 
with Registration. The rule of such cases 
as Turnbull v. Longacre Bank, 249 N.Y. 
159, 163 N.E. 135 (1928), which held the 
issuer liable for paying out dividends to 
the record holder after the transferee had 


given notice of the transfer and demanded 
that a new certificate be issued to him, is 
left unchanged. However, such cases as 
Morrison v. Gulf Oil Corporation, 189 
Miss. 212, 196 So. 247 (1940), holding that 
Section 3 of the Uniform Stock Transfer 
Act did not change the common law as to 
the issuer’s liability for dealing with the 
record holder after mere notice of a 
pledge, are expressly rejected. Mere notice 
is not enough under this section to impose 
upon the issuer the duty of dealing with 
the pledgee although it may constitute no- 
tice to the issuer of a claim of ownership 
under Part 4. 

2. Subsection (1) is permissive and does 
not require that the issuer deal exclu- 
sively with the registered owner. It is free 
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to require proof of ownership before pay- 
ing out dividends or the like if it chooses 
to. Barbato v. Breeze Corporation, 128 
N.J.L. 309, 26 A.2d 53 (1942). 

3. This section does not operate to deter- 
mine who is finally entitled to exercise 
voting and other rights or to receive pay- 
ments and distributions. The parties are 
still free to incorporate their own arrange- 
ments as to these matters in seller-pur- 
chaser agreements which will be definitive 
as between them. 

4. No change in existing state laws as 
to the liability of registered owners for 
calls and assessments is here intended nor 
is anything in this section designed to 
estop a record holder from denying own- 
ership when assessments are levied if he 
is otherwise entitled to do so under state 
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law. See State ex rel. Squire v. Murfey, 
Blosson & Co., 131 Ohio St. 289, 2 N.E. 
2d 866 (1936); Willing v. Delaplaine, 23 
F.Supp. 579 (1937). 

5. No interference is intended with the 
common practice of closing the transfer 
books or taking a record date for dividend, 
voting and other purposes, as provided for 
in by-laws, charters and statutes. 

Cross reference: 

See Part 4 of this Article. 

Definitional cross references: 

“Issuer”. Section 8—201. 

“Notification”. Section 1—201. 

“Person”. Section 1—201. 

“Registered form”. Section 8—102. 

“Right”. Section 1—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-207 (1) extends to all securities 
the prior North Carolina rule under § 3 
of the Uniform Stock Transfer Act, GS 
55-77. It is thus consistent with provisions 
in the Business Corporation Law which 
permit the corporation to look solely to 
the registered owner of shares, GS 55-59, 
for the purpose of establishing a record 
date and closing the stock transfer books, 
GS 55-60 (a), (b), giving notice of meet- 
ings, GS 55-62 (a), paying dividends and 
making other distributions, or making any 
other determination of shareholders, GS 


55-60 (a), (b). See Bleakley v. Candler, 
169 N.C. 16, 84 S.E. 1039 (1915). It does 
not, however, preclude a court from mak- 
ing a determination that shareholders not 
of record are entitled to vote, GS 55-71 
(h) (3), or to enjoy other beneficial in- 
terests instead of the holder of record, 
e.g., where shares have been purchased af- 
ter a record date or are held in “street 
name.” 

GS 25-8-207 (2) saves the shareholder 
liabilities under the Business Corporation 
Law, GS 55-53. 


§ 25-8-208. Effect of signature of authenticating trustee, registrar 
or transfer agent.—(1) A person placing his signature upon a security as au- 
thenticating trustee, registrar, transfer agent or the like warrants to a purchaser 
for value without notice of the particular defect that 


(a) the security is genuine ; and 


(b) his own participation in the issue of the security is within his capacity and 
within the scope of the authorization received by him from the issuer ; and 

(c) he has reasonable grounds to believe that the security is in the form and 
within the amount the issuer is authorized to issue. 

(2) Unless otherwise agreed, a person by so placing his signature does not as- 
sume responsibility for the validity of the security in other respects. (1965, c. 700, 


St 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

1. The warranties here stated express 
the current understanding and prevailing 
case law as to the effect of the signatures 
of authenticating trustees, transfer agents, 
and registrars. See Jarvis v. Manhattan 
Beach Co., 148 N.Y. 652, 43 N.E. 68, 31 
L.R.A. 776, 51 Am.St.Rep. 727 (1896). 
Although it has generally been regarded 
as the particular obligation of the transfer 
agent to determine whether securities are 
in proper form as provided by the by-laws 


and Articles of Incorporation, neither a 
registrar nor an authenticating trustee 
should properly place a signature upon a 
security without determining whether it 
is at least regular on its face. The obliga-° 
tions of these parties in this respect have 
therefore been made explicit in terms of 
due care. See Feldmeier v. Mortgage Se- 
curities, Inc., 34 Cal.App.2d 201, 93 P.2d 
593 (1939). 

2. Those cases which hold that an au- 
thenticating trustee is not liable for any 
defect in the mortgage or property which 
secures the bond or for any fraudulent 
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misrepresentations made by the issuer are 
not here affected since these matters do 
not involve the genuineness or proper form 
of the security. Ainsa v. Mercantile Trust 
Co., 174 Cal. 504, 163 P. 898 (1917); 
Tschetinian y City Trust Co., 186 N.Y. 
432, 79 N.E. 401 (1906); Davidge v. 
Guardian Trust Co. of New York, 203 N. 
Y. 331, 96 N.E. 751 (1911). 


3. The charter or an applicable statute 
may affect the capacity of a bank or other 
corporation undertaking to act as an au- 
thenticating trustee, registrar or transfer 
agent. See, for example, the Federal Re- 
serve Act (U.S.C.A., Title 12, Banks and 
Banking, Section 248) under which the 
Board of Governors of the Federal Re- 
serve Bank is authorized to grant special 
permits to National Banks permitting 
them to act as trustees. Such corporations 
are therefore held to certify as to their 
legal capacity to act as well as to their 
authority. 


4, Authenticating trustees, registrars and 
transfer agents have normally been held 
liable for an issue in excess of the au- 
thorized amount. Jarvis v. Manhattan 
Beach Co., supra, Mullen v. Eastern Trust 
& Banking Co., 108 Me. 498, 81 A. 948 
(1911). In imposing upon these parties a 
duty of due care with respect to the 
amount they are authorized to help issue, 
this section does not necessarily validate 
the security, but merely holds persons 
reponsible for the excess issue liable in 
damages for any loss suffered by the pur- 
chaser. 


Cu. 25. UNIForM CoMMERCIAL CopE 


§ 25-8-301 


5. Aside from the question of excess is- 
sue these parties are not held to certify 
as to the validity of the security unless 
they specifically undertake to do so. The 
case law which has recognized a unique 
responsibility on the transfer agent’s part 
to testify as to the validity of any secu- 
rity which it countersigns is rejected. See 
Fifth Ave. Bank v. Forty-Second Street 
& Grand Street Ferry R. Co., 137 N.Y. 
231, 240, 33 N.E. 378, 380, 19 L.R.A. 331, 
33 Am.St.Rep. 712 (1893). 

6. This provision does not prevent a 
transfer agent or issuer agreeing with a 
registrar of stock to protect the regis- 
trar in respect of the genuineness and 
proper form of a security signed by the 
issuer or the transfer agent or both. Nor 
does it interfere with proper indemnity 
arrangements between the issuer and 
trustees, transfer agents, registrars and the 
like. 

Cross reference: 

Point 1: Section 8—102. 


Definitional cross references: 
“Agreed”. Section 1—201. 
“Genuine”. Section 1—201. 
“Issuer”. Section 8—201. 
“Notice”. Section 1—201. 
“Person”. Section 1—201. 
“Proper form”. Section 8—102. 
“Purchaser”. Section 1—201. 
“Security”. Section 8—102. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


GS 25-8-208 (1) specifically states the 
warranties given by a person signing a 
security to a purchaser for value without 
notice of the defect, e.g., signers of stock 
certificates under the Business Corpora- 
tion Law, GS 55-57 (b). Although no 
North Carolina decisions deal with these 
warranties, a line of authoritative New 
York decisions is in accord with the Code, 
and it is believed that these rulings would 
have been followed in North Carolina. 


Jarvis v. Manhattan Beach Co., 148 N.Y. 
652, 43 N.E. 68 (1896). The Code warranty 
of the signer’s authority, GS 25-8-208 (1) 
(b), accords with common-law agency 
rules. GS 25-8-208 (2) accurately states the 
accepted view that, unless otherwise agreed 
by the parties, one signing a security does 
not warrant the validity of a security, e.g., 
that it is free of defects going to its va- 
lidity under a statutory or constitutional 
provision. 


PART 3. 


PURCHASE. 


§ 25-8-301. Rights acquired by purchaser; ‘‘adverse claim’’; title 
acquired by bona fide purchaser.—(1) Upon delivery of a security the pur- 
chaser acquires the rights in the security which his transferor had or had actual 
authority to convey except that a purchaser who has himself been a party to any 
fraud or illegality affecting the security or who as a prior holder had notice of an 
adverse claim cannot improve his position by taking from a later bona fide pur- 
chaser. “Adverse claim” includes a claim that a transfer was or would be wrongful 
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or that a particular adverse person is the owner of or has an interest in the secu- 


rity. 


(2) A bona fide purchaser in addition to acquiring the rights of a purchaser also 
acquires the security free of any adverse claim. 

(3) A purchaser of a limited interest acquires rights only to the extent of the 
interest purchased. (1899, c. 733, ss. 52, 57 to 59; Rev., ss. 2201, 2206 to 2208; 
C. S., ss. 3033, 3038 to 3040; 1941, c. 353, ss. 6, 7; G. S., ss. 55-86, 55-87; 1955, 


C137 1¥ise291965,'c. 7007s01)) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 52, 57, 58 and 59, Uniform Negotia- 
ble Instruments Law; Section 7, Uniform 
Stock Transfer Act. 

Changes: Rephrased; policy made uni- 
form for all investment securities. 

Purposes of changes: 

1. This Article views the concept of ne- 
gotiability from two aspects: issuer’s de- 
fenses and adverse claims. Any purchaser 
for value of a security without notice of 
a particular defect may take free of the is- 
suer’s defense based on that defect, but 
only a purchaser taking by a formally 
perfect transfer, for value and without no- 
tice of any adverse claim, may take free 
of adverse claims. The “bona fide pur- 
chaser” here dealt with 1s the person tak- 
ing free of adverse claims. His rights 
against the issuer are determined by Part 
2 of this Article and his rights to registra- 
tion are determined by Part 4. 


2. Protection is extended to bona fide 
purchasers of all investment securities, 
whether such securities were considered 
negotiable or non-negotiable under the 
prior law. This is the result sought by 
many cases which have resolved doubts 
in favor of negotiability despite terms in 
bonds which militated against their ne- 
gotiability under the provisions of the 
Negotiable Instruments Law. See Paxton 
v. Miller, 102 Ind.App. 511, 200 N.E. 87 
(1936) Scott) vee latte tOrmesro els 
P.2d 769° °(1943)>" Sach tcases Vas SUS%S. 
Gypsum v. Faroll, 296 IllApp. 47, 15 


N.E.2d 888 (1938). protecting bona fide 
purchasers of stock certificates under the 
provisions of the Stock Transfer Act are 
adopted and approved. 

3. Subsection (1) states the so-called 
shelter provision of the Negotiable Instru- 
ments Law as well as the exception to it 
in the case of a person participating in the 
fraud or illegality. These provisions are 
applicable throughout this Article and any 
reference to the rights of purchasers must 
be read as including the shelter provision 
and its exception. See Gruntal v. U. S. 
Fidelity & Guaranty Co., 254 N.Y. 468, 173 
N.E. 682 (1930). 

4. An adverse claim may be either legal 
or equitable, e. g., that the claimant is the 
beneficial owner of a security, though not 
the legal owner of it, or that it has been 
or is proposed to be transferred in breach 
of trust or a valid restriction on transfer 
(See Section 8—204 and Comment). 

Cross references: 

Point 1: Parts 2 and 4 of this Article. 

Point 4: Section 8—204 and Comment. 

Definitional cross references: 

“Bona fide purchaser”. Section 8—302. 

“Delivery”. Section 1—201. 

“Holder”. Section 1—201. 

“Notice”. Section 1—201. 

“Party”. Section 1—201. 

“Person”. Section 1—201. 

“Purchase”. Section 1—201. 

“Purchaser”. Section 1—201. 

“Rights”. Section 1—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


Under GS 25-8-301, every purchaser of 
a security obtains at least such rights as 
his transferor was entitled to convey, so 
that ownership claims against the trans- 
feror may be asserted against the trans- 
feree. This accords with the NIL, GS 25- 
64, and with a dictum in Belo v: Commis- 
sioners of Forsyth County, 76 N.C. 489 
(1877) (defenses of issuer). If the trans- 
feror was a bona fide purchaser, the trans- 
feree of a negotiable bond may be entitled 
to assert the transferor’s rights to ex- 
tinguish ownership claims. See Wellons v. 
Warren, 203 N.C. 178, 165 S.E. 545 (1932) 


(negotiable note). GS 25-8-301 (2)’s state- 
ment that a bona fide purchaser (the 
equivalent of a holder in due course under 
the NIL) extinguishes adverse claims of 
ownership accords with prior law, both as 
to bonds, Stricker v. Buncombe County, 
205 N.C. 536, 172 S.E. 188 (1934), and as 
to stock certificates, both before the en- 
actment of the Uniform Stock ‘Transfer 
Act, see Castelloe v. Jenkins, 186 N.C. 
166, 119 S.E. 202 (1923); Zeiger v. Step- 
henson, 153 N.C. 528, 69 S.E. 611 (1910); 
Cox v.' Dowd, 133 N.C. 537, 45 S.E. 846 
(1903), and since its enactment, GS 55-81; 
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Scottish Bank v. Atkinson, 245 N.C. 563, 
96 S.E.2d 837 (1957). 

The term “adverse interest’? as used in 
article 8 is not defined, but is intended to 
include all legal and equitable interests 


COMMERCIAL CODE § 25-8-304 
in a security. Compare the definition of 
“claim of beneficial interest” in the Uni- 
form Act for Simplification of Fiduciary 
Security Transfers, GS 32-14 (2). 


§ 25-8-302. “Bona fide purchaser.’’—A “bona fide purchaser” is a pur- 


chaser for value in good faith and without notice of any adverse claim who takes 
delivery of a security in bearer form or of one in registered form issued to him or 
indorsed to him or in blank. (1899, c. 733, s. 52; Rev., s. 2201; C. S., s. 3033; 


1965; :en700 455,17) 
OFFICIAL 

Prior uniform statutory provision: Sec- 
tion 52, Negotiable Instruments Law. 

Purposes: To define the bona fide pur- 
chaser who has the rights stated in the 
preceding section. Note that there may be 
claims of ownership which are not “ad- 
verse’, e. g., the claim of a principal 
against his agent including that of a cus- 
tomer against his broker (Section 8—303). 
The agent’s knowledge of his principal’s 
claim thus cannot defeat the agent’s right 
to be a bona fide purchaser under this sec- 
tion. 


COMMENT 
Definitional cross references: 
“Adverse claim”. Section 8—301. 
“Bearer form”. Section 8—102. 
“Delivery”. Section 1—201. 
“Good faith”. Section 1—201. 
“Indorsed”. Section 8—308. 
“Notice”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Registered form”. Section 8—102. 
“Security”. Section 8—102. 
“Value”. Section i—201. 


NORTH CAROLINA COMMENT 


In general, the bona fide purchaser of 
an investment security is the equivalent of 
a holder in due course under the NIL, GS 
25-58, and to the “purchaser for value in 
good faith without notice of any facts 
making the transfer wrongful’ under the 


(a). Although it provides uniform usage, 
the Code definition does not alter prior 
law in substance, except so far as the 
“bona fide purchaser” of an investment 
security, unlike the holder in due course, 
need not take the security before maturity. 


Uniform Stock Transfer Act, GS 55-81 Compare GS 25-58 (2) with GS 25-8-304. 

§ 25-8-303. ‘“Broker.’’—‘“Broker” means a person engaged for all or part 
of his time in the business of buying and selling securities, who in the transaction 
concerned acts for, or buys a security from or sells a security to a customer. Noth- 
ing in this article determines the capacity in which a person acts for purposes of 
any other statute or rule to which such person is subject. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 

Prior uniform statutory provision: curities Exchange Act of 1934 between 
None. “broker” and ‘dealer’ is of no significance 

Purpose: To define “broker” for pur- under this Article. This and similar dis- 
poses of this Article in terms of function tinctions are preserved for other purposes 
in the particular transaction. The term is by the last sentence of the section. 
applicable to the person performing the Definitional cross reference: 
function. The differentiation under the Se- “Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


(c). Application of the Code definition is 
limited to article 8 and does not affect any 
other statute or law applicable to brokers. 


This definition substantially accords 
with the definition of the same term in the 
Uniform Gifts to Minors Act, GS 33-68 


§ 25-8-304. Notice to purchaser of adverse claims.—(1) A purchaser 
(including a broker for the seller or buyer but excluding an intermediary bank) of 
a security is charged with notice of adverse claims if 

(a) the security whether in bearer or registered form has been indorsed “for 
collection” or “for surrender” or for some other purpose not involving transfer ; or 

(b) the security is in bearer form and has on it an unambiguous statement that 
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it is the property of a person other than the transferor. The mere writing of a name 


on a security is not such a statement. 


(2) The fact that the purchaser (including a broker for the seller or buyer) has 
notice that the security is held for a third person or is registered in the name of or 
indorsed by a fiduciary does not create a duty of inquiry into the rightfulness of the 
transfer or constitute notice of adverse claims. If, however, the purchaser (exclud- 
ing an intermediary bank) has knowledge that the proceeds are being used or that 
the transaction is for the individual benefit of the fiduciary or otherwise in breach 
of duty, the purchaser is charged with notice of adverse claims. (1899, c. 733, ss. 


375.502 Reveaiss. 2186, 2205 :C. 5. ssaoULS, aU3/e loos, C.700)S.13) 
OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 37, 56, Uniform Negotiable Instru- 
ments Law. 

Changes: Statement of certain special 
circumstances in which a purchaser other 
than an intermediary bank (Section 4— 
105) is charged as a matter of law with 
notice of adverse claims. 

Purposes of changes: 

1. Section 8—302 defines “bona fide 
purchaser” in terms of three distinct ele- 
ments, “value”, “good faith”, and lack of 
“notice of any adverse claim’. This sec- 
tion deals only with notice and presents 
three specific situations in which a pur- 
chaser is charged with notice of adverse 
claims as a matter of law. The listing is 
not exhaustive and does not exclude other 
situations in which the trier of the facts 
may determine that similar notice has 
been given. For example, receipt of notifi- 
cation that the particular security has been 
lost or stolen raises the question of notice 
“forgotten” in good faith. Kentucky Rock 
Asphalt v. Mazza’s Admr., 264 Ky. 158, 94 
S.W.2d 316 (1936); Graham v. White-Phil- 
linseCone29Gr Urome mp oro- Ciel eoO nesta: 
20, 102 A.L.R. 24 (1935) but cf., First 
National Bank of Oedessa v. Fazzari, 10 
N.Y.2d 394, 179 N.E.2d 493 (1961). Also 
suspicious characteristics of the transac- 
tion may give a purchaser (particularly a 
commercially sophisticated purchaser such 
as) as broker) mereasonetOn kKNOwWee Uso we 
& G. Co. v. Goetz, 285 N.Y. 74, 32 N.E.2d 
798 (1941), Morris v. Muir, 111 Misc. 739, 
180 N.Y.S. 913 (1920) 


2 Subsection (1) (a) refers to situations 
where a security indorsed “for collection” 
or “for surrender” is being offered for 
transfer and follows in effect Section 37 of 
the Negotiable Instruments Law, which 
provides that subsequent indorsees acquire 
only the title of the first indorsee under a 
restrictive indorsement. 

3. In subsection (2) some situations in- 
volving purchase from one described or 
identifiable as a fiduciary are explicitly 
provided for, again imposing an objective 
standard, while leaving the door open to 


other circumstances which may constitute 
notice of adverse claims. Mere notice of 
the existence of the fiduciary relation is not 
enough in itself to prevent bona fide pur- 
chase, and the purchaser is free to take 
the security on the assumption that the 
fiduciary is acting properly. The fact that 
the security may be transferred to the in- 
dividual account of the fiduciary or that 
the proceeds of the transaction are paid 
into that account in cash would not be suf- 
ficient to charge the purchaser with notice 
of potential breach of fiduciary obligation 
but as in State Bank of Binghamton v. 
Bache, 162 Misc. 128, 293 N.Y.S. 667 
(1937) knowledge that the proceeds are 
being applied to the personal indebtedness 
of the fiduciary will charge the purchaser 
with such notice. 


4. The notice here involved is to pur- 
chasers. A broker acting as such (Section 
8—303) is treated in this section as a pur- 
chaser though he may not be a purchaser 
under the definitions of that term (Section 
1—201(33)). On the other hand, a bank, 
stockbroker or other intermediary who, 
in the particular transaction acts purely 
in that capacity is not a _ purchaser. 
Cf. subsections (3) and (4) of Section 8— 
306 and Comments 3 and 4 to that Sec- 
tion. The notice to the issuer is covered 
by Part 4 of this Article. Subsection (2) 
follows the policy of Section 4 of the Uni- 
form Fiduciaries Act and of Section 3— 
304(2) with respect to commercial paper. 
Compare Section 7(a) of the Uniform Act 
for Simplification of Fiduciary Security 
Transfers. 


The fact that the broker is expressly 
mentioned in this section carries no nega- 
tive implication in other sections where 
merely the word “purchaser” is used. An 
issuer is not a purchaser. His duty of in- 
quiry is limited and spelled out in Part 4. 


Cross references: 
Point 4: Part 4 of this Article. 


See Sections 8—104, 8—302, 8—305 and 
8—308. 
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Definitional cross references: 
“Adverse claim’. Section 8—301. 
“Bearer form”. Section 8—102. 
“Broker”. Section 8—303. 
“Intermediary bank”. Section 4—105. 
“Notice”. Section 1—201. 
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“Notification”. Section 1—201 
“Person”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Registered form”. Section 8—102. 
“Security”. Section 8—102. 
“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


GS 25-8-304 declares three special cir- 
cumstances when purchasers are charged 
with notice of adverse claims as a matter 
of law, but it is not exhaustive, so that as a 
matter of fact other circumstances may 
also constitute notice. (1) Notice of adverse 
claims is automatically given if the security 
is indorsed “for collection” (eg., a re- 
deemable bond or share of preferred stock 
which has been redeemed and sent for- 
ward to collect the redemption price) or 
“for surrender” (e.g., a convertible bond 
which the holder has elected to convert 
into some other security and sends for- 
ward for exchange). Accord, NIL, GS 25- 
43. (2) Notice is imputed if a bearer-form 
security unambiguously identifies its 
owner. (3) Notice is given if a purchaser 
from a fiduciary has “knowledge” (see GS 
25-1-201 (25)) that the transaction is for 
the fiduciary’s personal benefit or other- 
wise in breach of trust. This accords with 
North Carolina case law. See Exum vy. 
Bowden, 39 N.C. (4 Ired. Eq.) 281 (1846) 
(dictum). However, the mere fact that a 


purchaser knows the security is held for 
a third person or is registered in a fidu- 
ciary name does not put the purchaser on 
notice as to the propriety of the transfer 
or as to adverse claims. This accords with 
the rule of the Uniform Act for Simplifi- 
cation of Fiduciary Security Transfers, GS 
32-30 (a), that “no person who participates 
in the acquisition, disposition, assignment 
or transfer of a security by or to a fidu- 
ciary” is liable “for participation in any 
breach of fiduciary duty by reason of fail- 
ure to inquire’ as to the rightfulness of 
the transfer, absent actual knowledge. To 
the extent that the Uniform Fiduciaries 
Act, GS 32-3 and 32-4, had not done so, 
the Simplification Act provision overruled 
early North Carolina holdings such as 
Exum v. Bowden, 39 N.C. (4 Ired. Eq.) 
281 (1846) (bond payable to A as guardian 
of B is of itself notice of B’s interest). Al- 
though the Simplification Act provision is 
limited to registered-form securities, GS 
25-8-304 (2) also covers bearer-form secu- 
rities. 


§ 25-8-305. Staleness as notice of adverse claims.—An act or event 
which creates a right to immediate performance of the principal obligation evidenced 
by the security or which sets a date on or after which the security is to be presented 
or surrendered for redemption or exchange does not of itself constitute any notice 
of adverse claims except in the case of a purchase. 


(a) after one year from any date set for such presentment or surrender for re- 


demption or exchange; or 


(b) after six months from any date set for payment of money against presenta- 
tion or surrender of the security if funds are available for payment on that date. 
C1 O09" Gr7 Oo msseoe mo hey, esse ep) 2202 5 Ce 59155, 25035, a0a4 ¥ 1965; c. 


OO ASaL-) 
OFFICIAL 

Prior uniform statutory provision: Sec- 
tions 52(2), 53, Uniform Negotiable In- 
struments Law. 

Changes: Under given circumstances 
there may now be a bona fide purchaser 
of a matured instrument. 


Purposes of changes: 

1. In the case of adverse ctaims the fact 
of “staleness” is viewed as notice of cer- 
tain defects after the lapse of stated pe- 
riods but the maturity of the security does 
not operate automatically to affect holders’ 
rights. The periods of time here stated are 
shorter than those appearing in the pro- 
visions of this Article on staleness as no- 


COMMENT 

tice of defects or defenses (Section 8— 
203) since a purchaser who takes a secu- 
rity after funds or other securities are 
available for its redemption has more rea- 
son to suspect claims of Ownership than 
issuer’s defenses. An owner will normally 
turn in his security rather than transfer it 
at such a time. 

Of itself, a default never constitutes no- 
tice of a possible adverse claim. To provide 
otherwise would not tend to drive de- 
faulted securities home and would serve 
only to disrupt current financial markets 
where many defaulted securities are ac- 
tively traded. 
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Georgia Granite R. Co. v. Miller, 144 Ga. 
665, 87 S.E. 897 (1916). 

Cross references: 

Point 1: Section 8—203. 

Point 2: Section 8—304. 

See Section 8—103. 

Definitional cross references: 

“Adverse claim”. Section 8—301. 

“Money”. Section 1—201. 

“Notice”. Section 1—201. 

“Purchase”. Section 1—201. 

“Right”. Section 1—201. 

“Security”. Section 8—102. 


2. The owner is provided with a means 
of protecting himself while his security is 
being sent in for redemption or exchange. 
He may endorse it “for collection” or for 
“surrender,” and this constitutes notice of 
his claims (Section 8—304). The present 
section does not come into operation un- 
less the time period here stated has 
elapsed. 

3. Unpaid or overdue coupons attached 
to a bond do not bring it within the opera- 
tion of this section, although under some 
circumstances they may give the purchaser 
“reason to know’’ of claims of ownership. 


NORTH CAROLINA COMMENT 
GS 25-8-305, like GS 25-8-203, overrules 25-8-305, a bona fide purchaser acquiring 
the requirement of the NIL that one ac- an overdue security within specified time 
quiring an overdue security can never be limits may nevertheless extinguish ad- 
a holder in due course. See North Caro- verse claims to the security. 
lina Comment to GS 25-8-203. Under GS 


§ 25-8-306. Warranties on presentment and transfer.—(1) A person 
who presents a security for registration of transfer or for payment or exchange 
warrants to the issuer that he is entitled to the registration, payment or exchange. 
But a purchaser for value without notice of adverse claims who receives a new, 
reissued or re-registered security on registration of transfer warrants only that he 
has no knowledge of any unauthorized signature (§ 25-8-311) in a necessary in- 
dorsement. 

(2) A person by transferring a security to a purchaser for value warrants only 
that 

(a) his transfer is effective and rightful ; and 

(b) the security is genuine and has not been materially altered ; and 

(c) he knows no fact which might impair the validity of the security. 

(3) Where a security is delivered by an intermediary known to be entrusted 
with delivery of the security on behalf of another or with collection of a draft or 
other claim against such delivery, the intermediary by such delivery warrants only 
his own good faith and authority even though he has purchased or made advances 
against the claim to be collected against the delivery. 

(4) A pledgee or other holder for security who redelivers the security received, 
or after payment and on order of the debtor delivers that security to a third person 
makes only the warranties of an intermediary under subsection (3). 

(5) A broker gives to his customer and to the issuer and a purchaser the warran- 
ties provided in this section and has the rights and privileges of a purchaser under 
this section. The warranties of and in favor of the broker acting as an agent are in 
addition to applicable warranties given by and in favor of his customer. (1899, c. 
733, ss. 65 to 67, 69; Rev., ss. 2214 to 2216, 2218; C. S., ss. 3046 to 3048, 3050; 
Dh 65353, ssoth,. 12s0GaeS. 295,655-901, 55-92 1955 ce 1371, sv 241 9oemense 
Stal. 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 65, 66, 67, 69, Uniform Negotiable 
Instruments Law; Sections 11, 12, Uni- 
form Stock Transfer Act. 


Changes: Rephrased, and warranties ex- 
tended under appropriate circumstances to 
the issuer. 

Purposes of changes: 

1. The warranties here stated have been 


recognized by the prevailing case law as 
well as by the prior Acts cited. See Bos- 
ton Towboat Co. v. Medford Nat. Bank, 
232 Mass. 38, 121 N. E. 491 (1919): Burtch 
v. Child, Hulswit & Co., 207 Mich. 205, 
174 N.W. 170 (1919). Usual estoppel 
principles apply where the purchaser has 
knowledge of the defect and these war- 
ranties will not be effective in such a 
case. In addition, under Section 1—102(3) 
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these provisions apply only “unless other- 
wise agreed” and the parties are free to 
enter into any express agreement they de- 
sire where both are aware of possible de- 
fects. 


2. The second sentence of subsection (1) 
limits the warranties made by the pre- 
senter of a security who is a purchaser for 
value without notice of adverse claims and 
who receives a new, re-issued or re-regis- 
tered security, in accordance with the 
basic change in the law made by this Act, 
protecting such a person against a claim 
based on the forgery of an indorsement. 
(Section 8—311 and Comment, Section 
8—405). 

3. Subsections (3) and (4) are designed 
to eliminate all substantive warranties in 
the case of deliveries by intermediaries and 
pledgees. Such parties deal primarily with 
the draft or other claim and, having no ac- 
cess to direct knowledge about the secu- 
rity, they cannot be held to warrant its 
genuineness or validity. 

Further, following Appenzellar v. Mc- 
Call, 150 Misc. 897, 270 N.Y.S. 748 (1934), 
although the so-called “stock-broker” nor- 
mally functions as a broker (see definition 
of “broker’’, Section 8—303) and on a few 
occasions another institution such as a 
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bank may function as a broker, e. g. for a 
standard broker’s commission or similar 
compensation, nevertheless both the so- 
called ‘“stock-broker” and the bank can 
qualify for the protection given by sub- 
sections (3) and (4) to an “intermediary” 
where in the particular transaction it does 
not function as a broker, e. yz. delivering 
securities on a customer’s_ instructions, 
either without charge or for a nominal 
handling charge. 

4. In those cases where the so-called 
“stock-broker” or another person genu- 
inely acts as such (Section 8—303) the 
warranties, rights and privileges of the 
broker are spelled out in subsection (5). 


Cross references: 
See Sections 1—102(3), 8—103, 8—-301, 
8—311 and 8—405. 


Definitional cross references: 
“Broker”. Section 8—303. 
“Delivery”. Section 1—201. 
“Genuine”. Section 1—201. 
“Good faith”. Section 1—201. 
“Person”. Section 1—201. 
“Purchase”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Security”. Section 8—102. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


The warranty under GS 25-8-306 (1) of 
one presenting a security for registration 
of transfer or for payment or exchange 
has no counterpart in prior North Caro- 
lina statutes. Since North Carolina cases 
have often held the issuer liable for reg- 
istering a wrongful transfer, see North 
Carolina Comment to GS 25-8-401, it is 
probable that North Carolina would have 
followed the established rule that the is- 
suer would then have a right over against 
the person presenting the security for 
registration of transfer. The warranties 
under GS 25-8-306 (2) are identical in 
substance to the warranties of one trans- 
ferring shares of stock under the Uniform 
Stock Transfer Act, GS 55-85, or of one 
negotiating a bond by delivery or qualified 
indorsement under the NIL, GS 25-71. 
Unlike the unqualified indorser under the 
NIL, GS 25-72, the transferor of an in- 


vestment security does not warrant that 
the instrument is “valid or subsisting,” 
but only his ignorance of facts which 
might impair the validity of the security 
(GS 25-8-306 (2) (c)), nor does he war- 
rant that the security will be paid (see GS 
25-8-308 (4)). Thus, the effect of GS 25-8- 
306 (2) is to change prior law relating 
to transfer of negotiable bonds in favor 
of a single rule for all investment securi- 
ties derived from the Uniform Stock 
Transfer Act, GS 25-85. 

The warranties of a pledgee (GS 25-8- 
306 (4)) and of an intermediary (GS 25- 
8-306 (3)) are substantially the same ‘in 
result as the pledgee’s warranty under the 
Stock Transfer Act, GS 55-86. The brok- 
er’s warranty under GS 25-8-305 (5) is 
without counterpart in prior North Caro- 
lina law. 


§ 25-8-307. Effect of delivery without indorsement; right to compel 
indorsement.— Where a security in registered form has been delivered to a pur- 
chaser without a necessary indorsement he may become a bona fide purchaser only 
as of the time the indorsement is supplied, but against the transferor the transfer is 
complete upon delivery and the purchaser has a specifically enforceable right to 
have any necessary indorsement supplied. (1899, c. 733, s. 49; Rev., s. 2198; C. 
SA B14) Nes 3 Didy Sapna OSD aoe 1 0d, (Cn 1o/ 1. 8 201965), oZ00, 


gi.) 
1D N.C.—31 
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OFFICIAL 


Prior uniform statutory provision: Sec- 
tion 49, Uniform Negotiable Instruments 
Law; Section 9, Uniform Stock Transfer 
Act. 

Changes: Stock Transfer Act rule al- 
tered, as between the parties transfer now 
complete upon delivery of security. 

Purposes of changes: 

1. As between the parties the transfer 
is made complete upon delivery but the 
transferee cannot become a bona fide pur- 
chaser of the security until indorsement 
is made. The indorsement does not operate 
retroactively and such notice may inter- 
vene between delivery and indorsement as 
will prevent the transferee from becoming 
a bona fide purchaser. This Article rejects 
such cases as Bethea v. Floyd, 177 S.C. 
521, 181 S.E. 721 (1935), certiorari denied 
296 U.S. 622, 56 S.Ct. 143, 80 L.Ed. 442, 
holding that the indorsement of a note de- 
livered prior to maturity but indorsed 
thereafter took effect as of the date of de- 
livery to permit the purchaser to become 
a holder in due course. Although a pur- 
chaser taking without a necessary indorse- 
ment may be subject to claims of owner- 
ship, any issuer’s defense of which he had 
no notice at the time of delivery will be cut 
off since the provisions of this Article pro- 
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tect all purchasers for value without notice 
(Section 8—202). 

2. The transferee’s right to compel an 
indorsement where a security has been de- 
livered with intent to transfer is recog- 
nized in the case law and the Article of 
this Act on Documents ot Title. See 
Coates v. Guaranty Bank & Trust Co., 170 
La. 871, 129 So. 513 (1930), and Section 
7--506 of this Act. 

3. A proper indorsement is one of the 
requisites of transfer which a purchaser 
has a right to obtain (Section 8—316). A 
purchaser may not only compel an in- 
dorsement under that section but may also 
recover for any reasonable expense in- 
curred by the transferor’s failure to respond 
to the demand for an indorsement. 

Cross references: 

Point 1: Section 8—202. 

Point 2: Section 7—506. 

Point 3: Section 8—316. 

See Sections 8—302, 8—308 and 8—309. 

Definitional cross references: 

“Bona fide purchaser”. Section 8—302. 

“Delivery”. Section 1—201. 

“Purchaser”. Section 1—201. 

“Registered form”. Section 8—102. 

“Right”. Section 1—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


Under the Uniform Stock ‘Transfer 
Act, GS 55-83, delivery of a stock certifi- 
cate did not effect a complete transfer, 
even between the parties, until the stock 
certificate was indorsed. GS 25-8-307 makes 
delivery of a registered-form security a 
‘sufficient transfer between the parties. 
However, delivery of itself gives the trans- 
feree only the rights of the transferor, GS 
25-8-301 (1), and the transferee can be- 


come a bona fide purchaser only as of the 
date indorsement is given. Although GS 
25-8-307 thus alters the rule of the Stock 
Transfer Act, it adopts for all investment 
securities the rule of the NIL, GS 25-55, 
which applied only to bonds. As under 
prior law, the transferee of a registered- 
form investment security has an enforce- 
able right to obtain the needed indorse- 
ment. 


§ 25-8-308. Indorsement, how made; special indorsement; indorser 


not a guarantor; partial assignment.—(1) An indorsement of a security in 
registered form is made when an appropriate person signs on it or on a separate 
document an assignment or transfer of the security or a power to assign or transfer 
it or when the signature of such person is written without more upon the back of 
the security. 

(2) An indorsement may be in blank or special. An indorsement in blank in- 
cludes an indorsement to bearer. A special indorsement specifies the person to 
whom the security is to be transferred, or who has power to transfer it. A holder 
may convert a blank indorsement into a special indorsement. 

(3) “An appropriate person’ in subsection (1) means 

(a) the person specified by the security or by special indorsement to be entitled 
to the security ; or 

(b) where the person so specified is described as a fiduciary but is no longer 
serving in the described capacity,—either that person or his successor ; or 

(c) where the security or indorsement so specifies more than one person as 
fiduciaries and one or more are no longer serving in the described capacity,—the 
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remaining fiduciary or fiduciaries, whether or not a successor has been appointed 
or qualified ; or 

(d) where the person so specified is an individual and is without capacity to act 
by virtue of death, incompetence, infancy or otherwise,—his executor, adminis- 
trator, guardian or like fiduciary ; or 

(e) where the security or indorsement so specifies more than one person as ten- 
ants by the entirety or with right of survivorship and by reason of death all cannot 
sign,—the survivor or survivors ; or 

(f) a person having power to sign under applicable law or controlling instru- 
ment ; or 

(g) to the extent that any of the foregoing persons may act through an agent,— 
his authorized agent. 

(4) Unless otherwise agreed the indorser by his indorsement assumes no obliga- 
tion that the security will be honored by the issuer. 

(5) An indorsement purporting to be only of part of a security representing 
units intended by the issuer to be separately transferable is effective to the extent 
of the indorsement. 


(6) Whether the person signing is appropriate is determined as of the date of 
signing and an indorsement by such a person does not become unauthorized for the 
purposes of this article by virtue of any subsequent change of circumstances. 


(7) Failure of a fiduciary to comply with a controlling instrument or with the 
law of the state having jurisdiction of the fiduciary relationship, including any law 
requiring the fiduciary to obtain court approval of the transfer, does not render his 
indorsement unauthorized for the purposes of this article. (1899, c. 733, ss. 22, 
31 to 37, 64, 69; Rev., ss. 2179 to 2186, 2213, 2218; C. S., ss. 3011 to 3018, 3045, 
SUNG eke Gedo ome eres med aloo, Cr 13/1. Se 2 1909,.C. 700, s. 1-) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 31 through 37, 64 through 69, Uni- 
form Negotiable Instruments Law; Sec- 
tion 20, Uniform Stock Transfer Act. 

Changes: Rephrased and_ expanded; 
liability of indorser for issuer’s obligations 
negated. 

Purposes of changes: 

1. The simplified method of indorsement 
of securities set forth in the Uniform 
Stock Transfer Act is here continued. The 
indorser of a security is relieved from lia- 
bility insofar as honor of the instrument 
by the issuer is concerned. In view of the 
nature of investment securities and the 
circumstances under which they are nor- 
mally transferred an indorser cannot be 
held to warrant as to the issuer’s actions. 
As a transferor he, of course, remains li- 
able for breach of the warranties set forth 
in this Article (Section 8—306). 

2. Although more than one special in- 
dorsement on a given security is here 
made possible the desire for dividends or 
interest, as the case may be, should operate 
to bring the security home for registration 
of transfer within a reasonable period of 
time. The usual form of assignment which 
appears on the back of a stock certificate 
or in a separate “power” may be filled up 
either in the form of an assignment, a 
power of attorney to transfer, or both. If 


it is not filled up at all but merely signed, 
the indorsement is in blank; if filled up 
either as an assignment or as a power of 
attorney to transfer, the indorsement is 
special. 

3. As under the Uniform Stock Transfer 
Act, indorsement is one of two distinct 
steps necessary to a transfer, the other 
step being delivery of the security (Sec- 
tions 8—301, 8—302, 8—309). Therefore, 
subsection (6) of this section makes the 
indorsements speak as of the date of sign- 
ing. Section 8—312 on guaranty of signa- 
ture and Section 8—402 on assurance that 
indorsements are effective apply the same 
reasoning. Thus, the signatures on a secu- 
rity indorsed by A during his lifetime or 
on behalf of X corporation by Y as presi- 
dent during his incumbency do not become 
“unauthorized” (Section 8—311) because 
A dies or Y is replaced as president by Z. 
Authority to deliver and thus to complete 
the transfer is not covered by this section. 
Subsection (7) supplements Section 8— 
403(3) (b) by making it clear that certain 
matters go to rightfulness of the transfer 
rather than to the validity of the indorse- 
ment. An example is the failure of a duly 
appointed guardian to obtain a required 
court approval of the transfer. Such a 
guardian is an “appropriate person” under 
subsection (3) (d) of this section, and his 
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indorsement may be effective even though 
e. g., a required court order is not ob- 
tained. 

4. Subsection (3) defines, in paragraphs 
(b) through (g), the various types of sit- 
uations in which the signatures of persons 
other than the registered owner or special 
indorsee will be appropriate. The para- 
graphs are not mutually exclusive; for ex- 
ample, the same security may be effec- 
tively indorsed either by the registered 
owner under (a) or by his agent under 
(g). Paragraph (b) is made explicitly al- 
ternative to make it clear that there is no 
conflict with subsection (3) (a) of Section 
8—403, permitting the issuer to rely on 
the continued power of a fiduciary to act 
where he is the registered owner and the 
issuer has not received written notice to 
the contrary. Similar protection is given 
to other persons dealing with the security. 
See also the Comment to Section 8—404. 

Paragraphs (f) and (g) in particular are 
comprehensive. For example, where a 
“small estate statute” permits a widow to 
transfer a decedent’s securities without 
administration proceedings, she would be 
“a person having power to sign under ap- 
plicable law’. Similarly, in the usual part- 
nership case, the signature of a partner 
would be that of “a person having power 
to sign under ... [a] .. controlling in- 
strument”. 
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Indorsement by “an appropriate person” 
is included in the scope of the guarantee 
of signature (Section 8—312). It is pre- 
requisite to the issuer’s duty to register a 
transfer (Section 8—401) and to his ex- 
oneration from liability for improper regis- 
tration (Section 8—404). 

5. Subsection (5) recognizes, in contra- 
distinction to the rule under the Uniform 
Negotiable Instruments Law, the validity 
of a “partial” indorsement of a security, 
e. g., as to fifty shares of the one hundred 
represented by a single certificate. The 
rights of a transferee under a partial in- 
dorsement to the status of a bona fide pur- 
chaser are left to the case law. 

Cross references: 

Point 1: Section 8—306. 

Point 3: Sections 8—301, 8—302, 8—307, 
8—309 and 8—312. 

Point 4: Section 8—312 and Part 4 of 
this Article. 

Definitional cross references: 

“Bearer”. Section 1—201. 

“Delivery”. Section 1—201. 

“Holder”. Section 1—201. 

“Honor”. Section 1—201. 

“Issuer”. Section 8—201. 

“Person”. Section 1—201. 

“Registered form’. Section 8—102. 

“Security”. Section 8—102. 

“Sign”. Section 1—-201. 

“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


GS 25-8-308 states uniform rules for 
indorsement of all securities in registered 
form; it is inapplicable to bearer-form 
securities which pass by delivery alone. 
Except as noted in the next two para- 
graphs, GS 25-8-308 is generally con- 
sistent with prior provisions of the North 
Carolina NIL and the Uniform Stock 
Transfer Act, but it rephrases and expands 
these provisions. 

GS 25-8-308 (4) reverses the NIL rule 
that an unqualified indorser engages to 
pay the instrument on dishonor, GS 25- 
72, by providing that, unless otherwise 
agreed, the indorser assumes no such lia- 
bility. This is a desirable change which 
reflects the view of the investment com- 
munity that indorsement of a bond is 
intended only to transfer the property 
interest but not to underwrite the is- 
suer’s performance of the bond obligation. 


GS 25-8-308 (1) and 25-8-308 (3) are 
more specific than prior statutes in defining 
the “appropriate person’ to indorse a 
registered-form security. The “appropriate 
person” corresponds to the “person ap- 
pearing to be the owner of a (stock) cer- 
tificate” under the Uniform Stock Trans- 
fer Act, GS 55-95. In general, the persons 
specified in GS 25-8-308 (3) would have 
been regarded as “appropriate” under 
prior North Carolina law, except, pos- 
sibly, that GS 25-8-308 (3) (b) changes 
prior law by permitting a fiduciary no 
longer in office to indorse a security which 
refers to him. However, the Simplification 
Act permits an issuer or transfer agent 
to assume, without inquiry, that a named 
fiduciary continues to act as such until 
contrary written notice is furnished. GS 
32-15 and 32-16; see also GS 32-17. 


§ 25-8-309. Effect of indorsement without delivery.—An indorsement 
of a security whether special or in blank does not constitute a transfer until delivery 
of the security on which it appears or if the indorsement is on a separate document 
until delivery of both the document and the security. (1899, c. 733, s. 30; Rev., 
$.°21/8- Css S&S SULO 194 555 .os eel ul er Grae RR SS AD tate ber aN ed yee 


LOA sia. 0), G7 UU, S..55) 
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OFFICIAL 
Prior uniform statutory provision: Sec- 
tion 30, Uniform Negotiable Instruments 
Law; Sections 1, 10, Uniform Stock 
Transfer Act. 
Changes: Rephrased; provisions of 
Stock Transfer Act as to effect of at- 
tempted transfer without delivery omitted. 


Purposes of changes: 

1. There must be a voluntary parting 
with control in order to effect a valid 
transfer of an investment security as be- 
tween the parties. Levey v. Nason, 279 
Mass. 268, 181 N.E. 193 (1932), and Na- 
tional Surety Co. v. Indemnity Insurance 
Co. of North America, 237 App.Div. 485, 
261 N.Y.S. 605 (1933). 


2. The provision in Section 10 of the Uni- 
form Stock Transfer Act that an at- 
tempted transfer without delivery amounts 
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to a promise to transfer is here omitted. 
Even under the prior Act the effect of 
such a promise was left to the applicable 
law of contracts and this Article by mak- 
ing no reference to such situations intends 
to achieve a similar result. There is no 
counterpart in the case of delivery to Sec- 
tion 8—307 on right to compel indorse- 
ment, such as is envisaged in Johnson v. 
Johnson, 300 Mass. 24, 13 N.E.2d 788 
(1938), where the transferee under a writ- 
ten assignment was given the right to 
compel a transfer of the certificate. 

Cross references: 

Point 2: Section 8—307. 

See Sections 8—202(4) and 8—313. 

Definitional cross references: 

“Delivery”. Section 1—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


This section is consistent with estab- 
lished North Carolina law making delivery 
an indispensable requisite to transfer of a 
security. Uniform Stock Transfer Act, GS 
55-75. See Scottish Bank v. Atkinson, 245 
N.C. 563, 96 S.E.2d 837 (1957), which in- 
dicates that delivery coupled with indorse- 
ment vests the transferee with the full 
title to the shares notwithstanding by-law 
requirements that the shares must be 
transferred of record, and a contract pro- 
vision requiring a third party’s prior con- 
sent to the transfer. See also Castelloe v. 


Jenkins, 186 N.C. 166, 119 S.E. 202 (1923). 
GS 25-8-309 deletes as unnecessary the 
Stock Transfer Act provision that an at- 
tempted transfer without delivery of the 
security amounts to a promise to transfer, 
and to that extent it changes prior law, 
see GS 55-84. GS 25-8-309 would not pre- 
clude the method of stock transfer em- 
ployed in Jones v. Waldroup, 217 N.C. 
178, 7 S.E.2d 366 (1940) (transfer of shares 
on the corporation’s books followed by 
delivery of the stock certificates). 


§ 25-8-310. Indorsement of security in bearer form.—An indorsement 
of a security in bearer form may give notice of adverse claims (§ 25-8-304) but 


does not otherwise affect any right to registration the holder may possess. (1899, 
Coss Rev ere 160 tC 5, ULL SL O09, Ges OS. ls) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 40, Uniform Negotiable Instruments 
Law. 

Changes: Qualification of 
dorser’s liability omitted. 

Purposes of changes: 

1. The concept of indorsement applies 
only to registered securities and a pur- 
ported indorsement of bearer paper is nor- 
mally of no effect 

An indorsement “for collection”, “for 
surrender” or the like, charges a purchaser 
with notice of adverse claims (Section 8— 
304(1) (a)) but does not operate beyond 
this to interfere with any right the holder 
may otherwise possess to have the secu- 
rity registered in his name. 


special in- 


2. The provisions of Section 40 of the 
Negotiable Instruments Law as to the lia- 
bility of special indorsers of bearer instru- 
ments have no applicability here since this 
Article negates the liability of indorsers 
as such (Section 8—308). 

Cross references: 

See Sections 8—304 and 8—308. 

Definitional cross references: 

“Bearer form’. Section 1—201. 

“Holder”. Section 1—201. 

“Notice”. Section 1—201. 

“Right”. Section 1—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


Since bearer-form securities are trans- 
ferred solely by delivery, an indorsement 


on such a security neither helps nor hin- 
ders its transfer, nor does it preclude 
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further transfer by delivery alone. GS 25- 
8-310 thus applies to all investment secu- 
rities the rule of the NIL, GS 25-46. Thus, 
GS 25-8-310, for reasons peculiar to the 
nature of investment securities, adopts a 
rule different from that applicable to com- 
mercial paper where specially indorsed 
bearer paper may subsequently be nego- 
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tiated only by indorsement, and not by 
delivery. See GS 25-3-204 (1). Even 
though an indorsement has no effect on the 
transfer of a bearer-form instrument, an 
indorsement “for collection” or “for sur- 
render” or the like may, under GS 25-8- 
304, give notice to the purchaser of adverse 
claims. 


§ 25-8-311. Effect of unauthorized indorsement.—Unless the owner 
has ratified an unauthorized indorsement or is otherwise precluded from asserting 


its ineffectiveness 


(a) he may assert its ineffectiveness against the issuer or any purchaser other 
than a purchaser for value and without notice of adverse claims who has in good 
faith received a new, reissued or re-registered security on registration of trans- 


fer; and 


(b) an issuer who registers the transfer of a security upon the unauthorized 
indorsement is subject to liability for improper registration (§ 25-8-404). (1899, 


C27 35,'S. 20 REVE! Sie 71 Cons 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 23, Uniform Negotiable Instruments 
Law. 


Changes: Modification of tule as to the 
ineffectiveness of forged signatures where 
a bona fide purchaser has received a new, 
reissued or re-registered security on regis- 
tration of transfer. 


Purposes of changes: 

1. Since the bulk of present day security 
purchases is made through brokers, the 
purchaser who normally receives and sees 
only a certificate registered in his own 
name cannot realistically be held to have 
notice of or to have relied upon a forged 
or unauthorized indorsement on the origi- 
nal security tranferred. A bona fide pur- 
chaser holding a new, re-issued or re- 
registered certificate is therefore protected. 
Compare Telegraph Co. v. Davenport, 97 
U.S. 369, 24 L.Ed. 1047 (1878). That line 
of cases which has refused to apply this 
rule where the new security is still in the 
hands of the party to whom it was issued 
is expressly rejected. See Weniger v. Suc- 
cess Mining Co., 227 F. 548 (C.C.A.Utah 
1915); Hambleton v. Central Ohio R. R. 
Co., 44 Md. 551 (1876). 


2. The original owner of a_ security 
which has been transferred on the basis of 
a forged indorsement is protected by the 
issuer’s liability for wrongful registration 
of transfer (Section 8—404). The issuer’s 
duty to issue a similar security to the 


Owner unless an overissue would result 
is made explicit in Part 4 of this Article 
as is his obligation to purchase available 
securities on the open market for delivery 
to the owner where such overissue is in- 
volved (see Section 8—104). Compare 
Prince v. Childs Co., 23 F.2d 605 (1928); 
West v. Tintic Standard Mining Co., 71 
Utah? (158,") 263°" Pin, 490, (56 ALR 1196 
(1928). The issuer’s recourse is against the 
forger and the guarantor of the latter’s 
signature, if any, but where the issuer has 
a right to require a guarantee of signature, 
a bona fide purchaser of the forged secu- 
rity presenting the security to the issuer 
should not be held liable on any implied 
warranty of title theory unless he knew 
of the forgery (Section 8—306). 

3. A bond which has been registered as 
to principal and subsequently returned to 
bearer form is, at the point, a “new se- 
curity” within the meaning of this Sec- 
tion. 


Cross references: 
Point 2: Sections 8—104, 
8—312, and Part 4 of this Article. 


Definitional cross references: 
“Good faith”. Section 1—201. 
“Tssuer”. Section 8—201. 
“Notice”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Security”. Section 8—102. 
“Value”. Section 1—201. 


8—306(1), 


NORTH CAROLINA COMMENT 


Under GS 25-1-201 (43), an indorsement 
is “unauthorized” if made without “actual, 
implied, or apparent authority” or if it is 
a forgery. Under the NIL, GS 25-28, a 


forged or unauthorized signature was 
“wholly inoperative” absent estoppel. The 
general rule under GS 25-8-311 is the 
same: Transfer on an unauthorized in- 
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dorsement is ineffective to pass title even 
to a bona fide purchaser. However, GS 
25-8-311’s recognition of a limited excep- 
tion changes prior law. A bona fide pur- 
chaser for value may retain the security, 
as against the true owner, if the pur- 
chaser has in good faith presented the se- 
curity for registration of transfer and has 
thereafter received a new security from 
the issuer or transfer agent. If the pur- 
chaser has not obtained a new security, 
the claim of the true owner prevails, unless 
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he is estopped or has ratified the unau- 
thorized signature. See Yarbrough v. 
Banking Loan & Trust Co., 142 N.C. 377, 
55 S.E. 296 (1906), indicating that a for- 
gery might be ratified in North Carolina. 
In all events, the issuer who registered 
transfer on an unauthorized indorsement 
remains absolutely liable to the true owner, 
GS 25-8-311 (b) and 25-8-404, but has a 
right over against the guarantor of the 
signature, see GS 25-8-313 (1). 


§ 25-8-312. Effect of guaranteeing signature or indorsement. — 
(1) Any person guaranteeing a signature of an indorser of a security warrants 


that at the time of signing 
(a) the signature was genuine; and 


(b) the signer was an appropriate person to indorse (§ 25-8-308) ; and 


(c) the signer had legal capacity to sign. 


But the guarantor does not otherwise warrant the rightfulness of the particular 


transfer. 


(2) Any person may guarantee an indorsement of a security and by so doing 
warrants not only the signature (subsection 1) but also the rightfulness of the par- 
ticular transfer in all respects. But no issuer may require a guarantee of indorse- 
ment as a condition to registration of transfer. 

(3) The foregoing warranties are made to any person taking or dealing with the 
security in reliance on the guarantee and the guarantor is liable to such person for 
any loss resulting from breach of the warranties. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 


Purposes: 

1. The commonly accepted liability of the 
signature guarantor, which includes a war- 
ranty of the authority of the signer to sign 
for the holder as well as of the capacity 
of the signer to sign, is here made express 
so that issuers and their agents may have 
a clear understanding of the extent to 
which they may rely upon such guarantees. 
See The Jennie Clarkson Home for Chil- 
dren v. Missouri, K. & T. R. Co., 182 N. 
VY. 47, 74°N.E, 671;-70-A-L.Re 787 (1905); 
New York Stock Exchange Rules for De- 
livery, Rule 198; New York Curb Ex- 
change Rule S.R.-50; Rules 43 and 155 of 
the New York Stock Transfer Association. 


2. Consistently with the coordinate pro- 
visions of Sections 8—308, 8—401 and 8— 
404, this Section recites the warranty of 
the guarantor that the signature is that of 
a person who “at the time of signing” was 
“an appropriate person” to indorse. The 
postamble to subsection (1) specifically 
negates a warranty as to the rightfulness 
of a transfer as such. Thus the signature 
guarantor does not warrant that the de- 
livery was rightful or authorized. See the 
Comment to Section 8—308. 


3. An “indorsement guarantee”, cover- 
ing also the rightfulness of the proposed 
transfer, is now made available to those 
parties who wish to use it. In connection 
with any request to register a transfer, an 
issuer may properly require a guarantee of 
signature by a responsible guarantor (Sec- 
tion 8—402). He may not require a guar- 
antee of indorsement, but the voluntary 
furnishing of such a guarantee and its ac- 
ceptance by the issuer may save the time 
and expense of an inquiry into possible 
adverse claims (cf. Section 8—403). 


4. Subsection (3) is expressly designed 
to encourage issuers and their agents to 
rely upon signature guarantees and to 
avoid needless waste of time and duplica- 
tion of effort in ascertaining the facts so 
guaranteed. 


Cross reference: 

Point 1: Section 8—308. 

See Part 4 of this Article. 

Definitional cross references: 
“Appropriate person” Section 8—308. 
“Holder”. Section 1—201. 

“Issuer”. Section 8—201. 

“Person”. Section 1—201. 
“Security”. Section 8—102. 

“Sign”. Section 1—201. 
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NORTH CAROLINA COMMENT 


GS 25-8-312 gives specific legal sanction 
to signature and indorsement guarantees, 
which are in common use in North Caro- 
lina and are routinely demanded by issuers 
before registering transfer of securities. 
Since GS 25-8-401 (1) expressly authorizes 
issuers and transfer agents to demand a 
signature guarantee, there will be no change 
in North Carolina practice. A signature 
guarantee warrants the genuineness of the 
signature and that the signer had legal ca- 
pacity and was an “appropriate person” 
to sign under GS 25-8-308. It is thus co- 
terminous with the absolute liability of the 
issuer registering transfer of a security on 
an “unauthorized indorsement” (see GS 
25-8-311 (b)). A signature guarantor does 
not warrant that the particular transfer 
was rightful, e.g., was in accord with the 


§ 25-8-313. When delivery to 


terms of a trust. This accords with law 
embodied in the Simplification Act, GS 
32-20 (a), which relieves “a person who 
guarantees the signature of the fiduciary” 
from liability for participation in a breach 
of trust, apart from actual knowledge of 
that fact. 

GS 25-8-312 (2) recognizes an indorse- 
ment guarantee which does warrant the 
rightfulness of a transfer as well as the 
validity of the signature. However, an is- 
suer may not demand such a guarantee as 
a conditon to registering transfer, since 
the issuer is ordinarily not liable with re- 
spect to a merely wrongful transfer (see 
GS 25-8-404). An indorsement guarantee 
may be voluntarily given to facilitate the 
issuer in discharging his limited duty of 
inquiry under GS 25-8-403. 


the purchaser occurs; purchaser’s 


broker as holder.—(1) Delivery to a purchaser occurs when 
(a) he or a person designated by him acquires possession of a security ; or 


(b) his broker acquires possession of a security specially indorsed to or issued in 
the name of the purchaser ; or 

(c) his broker sends him confirmation of the purchase and also by book entry or 
otherwise identifies a specific security in the broker’s possession as belonging to the 
purchaser ; or 

(d) with respect to an identified security to be delivered while still in the pos- 
session of a third person when that person acknowledges that he holds for the pur- 
chaser ; or 

(e) appropriate entries on the books of a clearing corporation are made under 
§ 25-8-320. 

(2) The purchaser is the owner of a security held for him by his broker, but is 
not the holder except as specified in subparagraphs (b), (c) and (e) of subsection 
(1). Where a security is part of a fungible bulk the purchaser is the owner of a 
proportionate property interest in the fungible bulk.. 

(3) Notice of an adverse claim received by the broker or by the purchaser 
after the broker takes delivery as a holder for value is not effective either as to 
the broker or as to the purchaser. However, as between the broker and the pur- 
chaser the purchaser may demand delivery of an equivalent security as to which 
no notice of an adverse claim has been received. (1899, c. 733, s. 191; Rev., s. 
2340 + -C.°983778.02976 3 1941 099353,68. 22 wGw 9S. Does 2919595 Om LoAb esmas 
1965508700 7se 14) 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 191, Uniform Negotiable Instruments 
Law; Section 22, Uniform Stock Transfer 
Act. 

Changes: General modification of prior 
delivery rules in cases involving brokers. 

Purposes of changes: 

1. Subsection 1(a) states the concept of 
the prior Acts which contemplated an ac- 
tual transfer of possession of the original 
instrument as the essential element of de- 
livery. That concept is here broadened to 
conform to modern conditions under which 
the bulk of securities transactions are 


handled by brokers and on organized 
markets. Subsections (b), (c) and (d) ap- 
ply in the relationship of the buying 
broker to his customer. That relationship 
is unique, partaking of various aspects of 
an agency, bailment, trust and pledge. In 
re Rosenbaum Grain Corp., 103 F.2d 656 
(1939); In re Ellis’ Estate, 24 Del.Ch. 393, 
6 A.2d 602 (1939); Parsons v. Third Na- 
tional Co., 230 Mo.App. 1114, 94 S.W.2d 
1057 (1936). The final effect of this rela- 
tionship and the rights and liabilities of 
the parties are here stated in terms of the 
actual practice and understanding in finan- 
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cial circles. Thus, delivery may be com- 
pleted while the security is still in the 
hands of the broker. When the factual 
situations described in subsections (1) (b), 
(c) and (d) occur, delivery to the pur- 
chaser is complete, and no intervening no- 
tice of adverse claims before he takes ac- 
tual physical possession of the security can 
divest him of his rights. 

2. The provisions of subsection (1) (d) 
as to delivery by acknowledgment are 
directed primarily toward margin trading, 
where the securities are pledged by the 
broker to secure funds for the remainder 
of the purchase price not advanced by the 
customer, but, of course, apply also to any 
other situation where the security is in the 
possession of a third party. 

3. A single completed sale of a security 
may involve a transfer of several different 
instruments, that is, from seller to selling 
broker, from selling broker to buying 
broker, from buying broker to purchaser; 
and a security delivered to a broker in 
response to a customer’s order to buy will 
not in the normal instance be the same 
security later delivered by him to the cus- 
tomer. Therefore, despite any bookkeep- 
ing entries made by him, the broker is 
regarded as the holder of any securities 
which are not specifically identified as be- 
longing to a particular customer. 


Subsection (2) recognizes the difference 
between the status of “holder” which is 
important for various purposes under Arti- 
cle 8 (subsection (20) of Section 1—201; 
subsection (2) of Section 8—301; Section 
8—302) and that of “owner”. The affirma- 
tive statement that a purchaser is the 
“owner” of a security held for him by his 
broker or constituting part of a fungible 
bulk provides protection to the customer 
in the event of the broker’s insolvency, 
to the extent such protection may be pro- 
vided by State law. See In re Mills, 125 
App.Div. 730, 110 N.Y.Supp. 314 (1st 
Dept. 1908). 

Subsection (3) provides protection to 
both broker and customer where notice of 
an adverse claim is received after the 
broker takes delivery as a holder for 
value, but also states the principle that as 
between the broker and his customer, the 
latter is entitled to delivery of a “clean” 
security, i. e. one which is genuine and 
free of any notice of adverse claim. Isham 
v. Post, 141 N.Y. 100, 35 N.E. 1084, 23 
L.R.A. 90 (1894), which permitted a 
broker acting as agent to deliver to his 
customer a security as to which a claim 
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of forgery was made after its receipt by 
the broker, is rejected. The broker is in 
the business of handling securities. He is 
better equipped to clear up any questions 
of genuineness or adverse claim, and even 
though acting in whole or in part as agent 
for his customer is not permitted to pass 
such problems on to his customer. How- 
ever if the problem arises because of the 
customer’s own act or omission to act he 
is estopped to rely on it as a basis for re- 
jecting delivery. Section 1—103. 

4. The fact that the broker is viewed as 
a holder and therefore a person who him- 
self can be viewed as a bona fide purchaser 
of a security is intended to repeal by im- 
plication the cases holding the broker li- 
able for “innocent” conversion where no 
forgery of a necessary indorsement is in- 
volved or may be asserted under the pro- 
visions of this Article dealing with the ef- 
fect of forged indorsement. (Section 8— 
311). He is viewed as standing on an in- 
dependent bona fide purchaser basis. 

5. Subsection (1) (e) has reference to 
the prevalent practice of brokers (subject 
to their varying obligations to their cus- 
tomers depending on the type of account 
in which the securities are held (Subsec- 
tion (1) of Section 8—107 and Comment) 
to treat securities as fungible. That prac- 
tice has been further emphasized by the 
introduction of clearing procedures on the 
organized markets. Section 8—320 equates 
a transfer or pledge effected by appropriate 
entries on the books of a clearing corpora- 
tion to “a delivery of a security in bearer 
form or duly indorsed in blank (Section 
8—301) representing the amount of the 
obligation or the number of shares or 
rights transferred or pledged”. Normally 
such transactions are between brokers or 
banks, and unless both transferor and 
transferee are in account with the clearing 
corporation, subsection (1) (e) does not 
apply. 

Cross references: 


Point 4: Section 8—311. 
See Sections 8—104, 8—301, 8—314 and 
8—315. 


Definitional cross references: 


“Delivery”. Section 1—201. 
“Fungible”’. Section 1—201. 
“Holder”. Section 1—201. 
“Person”. Section 1—201. 
“Purchase”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Security”. Section 8—102. 
“Send”. Section 1—201. 
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NORTH CAROLINA COMMENT 


GS 25-8-313 (1) states five circum- 
stances when delivery occurs. It is con- 
sistent with the definition of “delivery” in 
the NIL, GS 25-1, and the Uniform Stock 
Transfer Act, GS 55-96 (a) (2), but is 
more specific in defining types of con- 
structive delivery widely recognized in the 
financial community. It takes account of 
common practices in the securities in- 
dustry by defining events constituting de- 
livery when securities are held, as often 
they are, in a broker’s street name (GS 25- 
8-313 (1) (c)), or when securities are traded 
on margin (GS 25-8-313 (1) (d)), or when 
securities are transferred through clear- 
ing corporations (GS 25-8-313 (1) (e)). Al- 
though no North Carolina decisions deal 
with these situations, their specific recog- 
nition by the Code does not appear to con- 
flict with prior law and practice. 

GS 25-8-313 (2) makes the purchaser 
(including a purchaser on margin) the 
“owner” of securities “held for him by his 
broker,” so that upon the broker’s invol- 
vency the customer’s securities are not 
assets subject to claims of the broker’s 


creditors. Except for the margin  pur- 
chaser, the purchaser is not only the owner 
but also has the rights of a “holder” (see 
GS 25-1-201 (20)). Thus, one who has ac- 
quired shares held by his broker for him in 
the purchaser’s name or in street name 
may take the rights of a bona fide pur- 
chaser (see GS 25-8-301 and 25-8-302). 


Under GS 25-8-313 (3), notice of an 
adverse claim (see GS 25-8-301 (1)) re- 
ceived after delivery to the broker does 
not preclude bona fide purchaser status. 
Since such a certificate may still be vir- 
tually unmarketable by the purchaser, GS 
25-8-313 (3) places the risk of a tainted 
certificate on the broker and gives the 
customer a right against the broker to a 
clean certificate, on the theory that the 
broker has superior facilities for procuring 
a clean certificate. See the Reclamation 
Rules of the New York Stock Exchange, 
Rules 265-275. GS 25-8-313 (3) thus re- 
verses the rule of Isham v. Post, 141 N.Y. 
100, 35 N.E. 1084 (1894), relieving the 
broker of any obligation to furnish the 
customer with an untainted certificate. 


§ 25-8-314. Duty to deliver, when completed.—(1) Unless otherwise 


agreed where a sale of a security is made on an exchange or otherwise through 
brokers 

(a) the selling customer fulfills his duty to deliver when he places such a secu- 
rity in the possession of the selling broker or of a person designated by the broker 
or if requested causes an acknowledgment to be made to the selling broker that it is 
held for him ; and 


(b) the selling broker including a correspondent broker acting for a selling cus- 
tomer fulfills his duty to deliver by placing the security or a like security in the 
possession of the buying broker or a person designated by him or by effecting 
clearance of the sale in accordance with the rules of the exchange on which the 
transaction took place. 


(2) Except as otherwise provided in this section and unless otherwise agreed, a 
transferor’s duty to deliver a security under a contract of purchase is not fulfilled 
until he places the security in form to be negotiated by the purchaser in the posses- 
sion of the purchaser or of a person designated by him or at the purchaser’s request 
causes an acknowledgment to be made to the purchaser that it is held for him. Un- 
less made on an exchange a sale to a broker purchasing for his own account is 
within this subsection and not within subsection (1). (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: transactions on organized exchanges or 
None. through brokers or dealers since they ac- 
Purposes: count for the great bulk of security sales. 
1. This section, together with the sec- Normally the sale of a security on such an 
tion on warranties to the purchaser (Sec- exchange or through brokers involves at 
tion 8—306) and the section on delivery to least three intermediate transactions, and 
the purchaser (Section 8—313), states the perhaps more, depending upon the number 


rights and duties of the parties involved in of correspondent brokers concerned. 
the transfer of a security from the original Rarely does the same security travel 
transferor to the ultimate purchaser. Par- through the entire transaction and the 


ticular emphasis has been placed upon duty of each intermediate party in the 
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chain of transfer must therefore be stated. 
The increased use of clearing houses is 
also recognized and a selling broker is 
specifically permitted to make delivery by 
clearing the sale through such a clearing 
agency. 

2. Under subsection (2), absent agree- 
ment or request, one delivering a security 
to a purchaser in a transaction not con- 
summated on an exchange or through 
brokers must make physical delivery. He 
cannot, for example, just put the security 
in transit and impose the risk of loss upon 
the recipient. The last sentence covers the 
situation where one in business as a broker 
is, in the particular transaction, his own 
customer. When he buys or sells for a 
customer other than himself, whether as 
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agent or as principal he is a “broker” un- 
der this Article (Section 8—303) and the 
transaction is within subsection (1) of 
this section. 

Cross references: 

Sections 8—303, 8—306 and 8—313. 


Definitional cross references: 
“Agreed”. Section 1—201. 
“Agreement”. Section 1—201. 
“Broker”. Section 8—303. 
~Contract’”, Section 1—201. 
“Delivery”. Section 1—201. 
“Person”. Section 1—201. 
“Purchase”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Security”. Section 8—102. 
“Send”. Section 1—201. 


NORTH CAROLINA COMMENT 


GS 25-8-314 (2) states when the seller 
has fulfilled his duty to deliver a security 
which is being transferred other than 
through a securities exchange or other 
facilities of brokers, e.g., from one indi- 
vidual to another, or one bank to another. 
In general, delivery means physical trans- 
fer of possession to the purchaser or his 
agent; a registered-form security must 
also be indorsed. Since the risk of loss re- 
mains on the seller until the purchaser 
obtains possession, mailing the security is 
not of itself a sufficient delivery. 

GS 25-8-314 (1) states when the seller 
has fulfilled his duty to deliver a security 
transferred through a securities exchange 
or other brokers’ facilities. In general, the 


seller’s duty is completed when he delivers 
possession to the selling broker; and the 
selling broker’s duty is consummated when 
he transfers possession of the security it- 
self (or a like security) to the purchasing 
broker or his nominee or clears the secur- 
ity through exchange clearing procedures. 
The implication of GS 25-8-314 (1) is that 
if the seller has completed his duty of de- 
livery by transfer to the selling broker, the 
risk of loss thereafter rests on the selling 
broker. 

Since GS 25-8-314 states the common 
understanding of the investment commun- 
ity, it may be assumed that North Caro- 
lina practice is not inconsistent. 


§ 25-8-315. Action against purchaser based upon wrongful transfer. 


—(1) Any person against whom the transfer of a security is wrongful for any rea- 
son, including his incapacity, may against anyone except a bona fide purchaser re- 
claim possession of the security or obtain possession of any new security evidencing 
all or part of the same rights or have damages. 

(2) If the transfer is wrongful because of an unauthorized indorsement, the 
owner may also reclaim or obtain possession of the security or new security even 
from a bona fide purchaser if the ineffectiveness of the purported indorsement can 
be asserted against him under the provisions of this article on unauthorized indorse- 
ments (§ 25-8-311). 

(3) The right to obtain or reclaim possession of a security may be specifically 
enforced and its transfer enjoined and the security impounded pending the litiga- 
Moe Clos, Cod. Se 7 he eee OL eel tater 2 oy tc, /00,,S. 1: ) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 7, Uniform Stock Transfer Act. 

Changes: Rephrased; statement of rule 
in case of forged or unauthorized indorse- 
ments added. 

Purposes of changes and new matter: 

1. The general rule permitting an owner 
to reclaim possession of a security wrong- 
fully transferred is here continued. An 


exception is made, as in the prior law, in 
favor of bona fide purchasers. Where the 
transfer is based upon a forged or un- 
authorized indorsement the exception oper- 
ates in favor only of a bona fide pur- 
chaser who has received a new security 
upon registration of transfer. See Section 
8—311 and the comments thereto. 

2. This section deals only with the 
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owner’s right to reclaim possession of the 
security and is not intended to exclude 
any rights he may have to damages for 
conversion under the case law. But see 
Section 8—318, which protects innocent 
brokers and other agents and bailees from 
liability for conversion. 

Cross references: 

Sections 8—311 and 8—318. 
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Definitional cross references: 

“Action”. Section 1—201. 

“Bona fide purchaser”. Section 8—302. 
“Person”. Section 1—201. 

“Right”. Section 1—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-315 states the circumstances 
under which the true owner of a security 
has a right of action against the purchaser, 
either to reclaim the security, obtain a 
new security, or have damages. It dis- 
tinguishes a merely wrongful transfer (GS 
25-8-315 (1)) from a transfer on an unau- 
thorized indorsement (GS 25-8-315 (2), re- 
ferring to GS 25-8-311). GS 25-8-315 (1) 
substantially accords with the Uniform 
Stock Transfer Act, GS 55-81, in its pro- 
tection of a bona fide purchaser where 
the indorsement is not unauthorized but 
the transfer is wrongful. Thus, under the 


Code provision the bona fide purchaser 
would prevail although transfer was ob- 
tained through fraud or duress, or under 
a mistake, or in breach of trust. See also 
Green v. Forsyth Furniture Lines, 198 
N.C. 104, 150 S.E. 713 (1929) (stock pro- 
cured by fraud transferred to bona fide 
purchaser). GS 25-8-315 (2) supplements 
(but is not inconsistent with) the Stock 
Transfer Act by stating the limited cir- 
cumstances in which a purchaser may pre- 
vail over a true owner where the indorse- 
ment is unauthorized. See North Carolina 
Comment on GS 25-8-311. 


§ 25-8-316. Purchaser’s right to requisites for registration of trans- 
fer on books.—Unless otherwise agreed the transferor must on due demand sup- 
ply his purchaser with any proof of his authority to transfer or with any other 
requisite which may be necessary to obtain registration of the transfer of the se- 
curity but if the transfer is not for value a transferor need not do so unless the 


purchaser furnishes the necessary expenses. 


Failure to comply with a demand 


made within a reasonable time gives the purchaser the right to reject or rescind the 


transfer. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. The registration of the transfer of a 
security is a matter of vital importance 
to a purchaser and he is here provided 
with the means of obtaining such formal 
requirements for registration as signature 
guarantees, proof of authority, transfer 
tax stamps and the like. In practice, it 
is the custom for the transferor to register 
transfer out of his own name and into 
that of the transferee, or into “street 
name” before delivery of the security. If 
he does not do this, he is the one in a 
position to supply most conveniently what- 
ever documentation may be requisite for 
registration of transfer and his duty to 
do so upon demand within a reasonable 
time is here stated affirmatively. But if 
the transfer is not for value the trans- 
feree should pay expenses. 


2. If the transferor’s duty is not per- 
formed the transferee may reject or re- 
scind the transfer. He is not bound to do 
so; he may prefer his action for damages 
for breach of contract; and if an essential 
item is peculiarly within the province of 
the transferor so that he is the only one 
who can obtain it, the purchaser may 
specifically enforce his right. Compare 
Section 8—307. 


Cross reference: 
Section 8—307. 


Definitional cross references: 
“Purchaser”. Section 1—201. 
“Reasonable time”. Section 1—204. 
“Right”. Section 1—201. 
“Security”. Section 8—102. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


GS 25-8-316 specifically requires the 
transferor to aid the transferee in register- 
ing his securities on the issuer’s books. 
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Since the issuer’s duty to register trans- 
fer arises only if certain conditions have 
been met (see GS 25-8-401 (1)), the trans- 
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feror may be compelled to furnish the 
necessary indorsements (see GS 25-8-307), 
to procure a signature guarantee (see GS 
25-8-312), and, where necessary, proof of 
authority to transfer (see GS 25-8-308 
(3)), and to furnish the transfer tax 
stamps. Under prior law the transferor 
had to furnish necessary indorsements. 
Uniform Stock Transfer Act, GS 55-83. 
Since North Carolina decisions held that a 
bona fide purchaser was entitled to regis- 
tration of transfer on the issuer’s books, 
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Green v. Forsyth Furniture Lines, 198 
N.C. 104, 150 S.E. 713 (1929), it seems a 
fair inference that the purchaser was en- 
titled to other requisites for implementing 
this right. Under the Code, if the pur- 
chaser paid value for the security, the 
transferor must perform these duties at 
his own expense; otherwise, the transferee 
must cover the cost. The transferor’s de- 
fault entitles the purchaser to rescind the 
transaction or to recover damages. 


§ 25-8-317. Attachment or levy upon security.—(1) No attachment or 
levy upon a security or any share or other interest evidenced thereby which is out- 
standing shall be valid until the security is actually seized by the officer making the 
attachment or levy but a security which has been surrendered to the issuer may be 


attached or levied upon at the source. 


(2) A creditor whose debtor is the owner of a security shall be entitled to such 
aid from courts of appropriate jurisdiction, by injunction or otherwise, in reaching 
such security or in satisfying the claim by means thereof as is allowed at law or in 
equity in regard to property which cannot readily be attached or levied upon by 
ordinary legal process. (1941, c. 353, ss. 13, 14; G. S., ss. 55-93, 55-94; 1955, c. 


ISA), 884. -19653.08700 ss 415) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 13, 14, Uniform Stock Transfer Act. 


Changes: Rephrased for clarity. 

Purposes of changes: 

1. In dealing with investment securities 
the instrument itself is the vital thing and 
therefore a valid levy cannot be made 
unless all possibility of the security find- 
ing its way into a transferee’s hand has 
been removed. This can be accomplished 
only when the security has been reduced 
to possession by a public officer or by 
the issuer. A holder who has been en- 
joined can still transfer the security in 
contempt of court. See Overlock v. 
Jerome Portland Copper Mining Co., 29 
Ariz. 560, 243 P. 400 (1926). Therefore, 
although injunctive relief is provided in 
subsection (2) so that creditors may use 
this method to gain control of the secu- 
rity, the security itself must be reached 
to constitute a proper levy. The method 
used in Hodes v. Hodes, 176 Or. 102, 155 
P.2d 564 (1945), where the Oregon court 
enjoined the transfer of a security in a 
safe deposit box in the state of Washing- 
ton, directing a copy of the writ to be 
served upon the issuer, although not oper- 
ative as an effective levy, is a method of 
reaching the security approved by the sec- 
tion. 


2. An attachment filed at the issuer’s 
office against the shares represented by 
the security on the books is ineffective 
unless the security itself has been surren- 
dered to the issuer. The case law hold- 
ings that priority in time of transfer or 
attachment governed the validity of the 
levy are rejected under this Article as 
under the Stock Transfer Act. See for 
example, National Bank of Pacific v. 
Western Pac. R. Co., 157 Cal. 573, 108 
P6776, 27ul, RAs NS20087, 21)-Ann.Cas. 
1391 (1910). 


3. This section deals with the problems 
of attaching or levying creditors and pre- 
vents such persons from securing rights 
paramount to those of purchasers, who 
have actual possession of the security. It 
does not apply in cases where a govern- 
mental agency, for reasons of public safety 
or the like, seeks to confiscate securities. 
See, for example, the situation in Silesian 
American Corp. v. Clark, 332 U.S. 469, 
68 S.Ct. 179, 92 L.Ed. 81 (1947), upon 
which this section has no bearing. 


Definitional cross references: 


“Creditor”. Section 1—201. 
“Issuer”. Section 8—201. 
“Security”. Section 8—201. 


NORTH CAROLINA COMMENT 


GS 25-8-317 reflects the extent to which 
article 8 goes in reducing the security in- 
terest to the instrument itself and giving 
full negotiability to the instrument. Like 


the Uniform Stock Transfer Act, GS 55- 
87, no attachment or levy is effective ab- 
sent physical seizure of the instrument, 
or its surrender to the issuer followed by 
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attachment. Unlike prior North Caro- 
lina law embodied in the Stock Transfer 
Act, an injunction against transfer is not 
of itself a sufficient attachment, for, as 
recognized by Green v. Forsyth Furniture 
Lines, 198 N.C. 104, 150 S.E. 713 (1929), 
the holder still has power to defy the in- 
junction and transfer the security to a 
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bona fide purchaser, thereby defeating the 
attachment. However, under both GS 25- 
8-317 (2) and the Uniform Stock Trans- 
fer Act, GS 55-88, injunction and other 
process may aid one in gaining the indis- 
pensable possession of the security itself 
and thus lay the ground for an attachment 
effective under GS 25-8-317 (1). 


§ 25-8-318. No conversion by good faith delivery.—An agent or bailee 


who in good faith (including observance of reasonable commercial standards if he 
is in the business of buying, selling or otherwise dealing with securities) has re- 
ceived securities and sold, pledged or delivered them according to the instructions 
of his principal is not liable for conversion or for participation in breach of fidu- 
ciary duty although the principal had no right to dispose of them. (1965, c. 700, 


te 
OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

To negate the liability of agents, in- 
cluding brokers, and of bailees, for inno- 
cent conversion or participation in breach 
of fiduciary duty. Gruntal v. U. S. Fidelity 
and Guaranty Co., 254 N.Y. 468, 173 N.E. 
682 (1930) followed. Compare Section 7 


(a) of the Uniform Act for Simplification 
of Fiduciary Security Transfers. 
Cross reference: 
Section 7—404. 
Definitional cross references: 
“Delivery”. Section 1—201. 
“Good faith”. Section 1—201. 
“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-318 exonerates the good faith 
agent or bailee from liability for conver- 
sion or participation in breach of trust if 
he disposes of securities on his principal’s 
instructions. This provision accords with 
the Uniform Act for Simplification of Fi- 
duciary Security Transfers, GS 33-20 (a), 
which relieves individuals from liability 


for participation in breach of trust when 
they handle securities whose transfer by 
or to a fiduciary is a breach of trust, and 
extends the same immunity to transfers 
other than those of fiduciaries. See also 
Whiteford v. Lane, 190 N.C. 343, 130 S.E. 
36 (1925). 


§ 25-8-319. Statute of frauds.—A contract for the sale of securities is not 
enforceable by way of action or defense unless 

(a) there is some writing signed by the party against whom enforcement is 
sought or by his authorized agent or broker sufficient to indicate that a contract 
has been made for sale of a stated quantity of described securities at a defined or 


stated price ; or 


(b) delivery of the security has been accepted or payment has been made but 
the contract is enforceable under this provision only to the extent of such delivery 


or payment ; or 


(c) within a reasonable time a writing in confirmation of the sale or purchase 
and sufficient against the sender under paragraph (a) has been received by the 
party against whom enforcement is sought and he has failed to send written objec- 
tion to its contents within ten days after its receipt ; or 

(d) the party against whom enforcement is sought admits in his pleading, testi- 
mony or otherwise in court that a contract was made for sale of a stated quantity 


of described securities at a defined or stated price. 


(T9650°¢. /00,"s. ie) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 4, Uniform Sales Act (which was 
based on Section 17 of the Statute of 29 
Charles IT). 

Changes: Completely rephrased. 

Purposes of changes: 

To conform the statute of frauds pro- 
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visions with regard to securities to the 
policy of the provisions in the Article on 
Sales (Article 2) on sale of goods. Re- 
quirements for minimum specification of 
quantity and price consistent with busi- 
ness practice in the securities field are 
added. 


§ 25-8-320 


1. What will be sufficient specification 
will vary with the circumstances. Where 
the transaction is on an exchange or an 
over-the-counter market where daily quo- 
tations of the security are available ‘100 
shares X. Corp. comm. @ market” should 
suffice. If there is no readily available 
standard to interpret “@ market” there 
is no “defined or stated price.” 

2. Paragraph (c) is particularly impor- 
tant in the relationship of broker (Section 
8—303) and customer. Normally a great 
volume of such business is done over the 
telephone. Orders are executed almost 
immediately and confirmed on the same 
or the next business day, usually on 
standard forms which as to the broker 
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more than meet the minimal requirements 
of paragraph (a). It is reasonable to re- 
quire the customer to raise his objection, 
if any, within ten days after the confirma- 
tion has been received (Section 1—201). 

Cross reference: 

See Section 2—201 and Comment there- 
to. 


Definitional cross references: 

“Action”. Section 1—201. 

“Delivery”. Section 1—201. 

“Party”. Section 1—201. 

“Purchase”. Section 1—201. 

“Security”. Section 8—103. 

“Send”. Section 1—201. 

“Sign”. Section 1—201. 

“Written” and “writing”. Section 1—201. 


NORTH. CAROLINA COMMENT 


GS 25-8-319 provides a statute of frauds 
for sales of all securities, and defines a 
sufficient writing. Particularly important 
is the Code’s validation of the normal 
practice of purchasing securities on an 
oral order followed by a written confirma- 
tion which is not thereafter objected to by 
the customer. GS 25-8-319 (c). Although 
no general statute of frauds applied to 
sales of securities, the Business Corpora- 


tion Law, GS 55-43 (b), requires all pre- 
incorporation and post-incorporation stock 
subscriptions to be “in writing, signed and 
delivered by the subscriber” in order 
to be “valid.” An early version of the 
“Blue Sky Law” apparently required con- 
tracts for sales of stock to be in writing. 
See Seminole Phosphate Co. v. Johnson, 
188 N.C. 419, 124 S.E. 859 (1924). 


§ 25-8-320. Transfer or pledge within a central depository system.— 


(1) Ifa security 


(a) is in the custody of a clearing corporation or of a custodian bank or a nomi- 
nee of either subject to the instructions of the clearing corporation; 
and 


(b) is in bearer form or indorsed in blank by an appropriate person or regis- 
tered in the name of the clearing corporation or custodian bank or a nominee of 
either ; and 

(c) is shown on the account of a transferor or pledgor on the books of the clear- 
ing corporation ; 
then, in addition to other methods, a transfer or pledge of the security or any inter- 
est therein may be effected by the making of appropriate entries on the books of the 
clearing corporation reducing the account of the transferor or pledgor and increas- 
ing the account of the transferee or pledgee by the amount of the obligation or the 
number of shares or rights transferred or pledged. 


(2) Under this section entries may be with respect to like securities or interests 
therein as a part of a fungible bulk and may refer merely to a quantity of a particu- 
lar security without reference to the name of the registered owner, certificate or 
bond number or the like and, in appropriate cases, may be on a net basis taking 
into account other transfers or pledges of the same security. 

(3) A transfer or pledge under this section has the effect of a delivery of a secu- 
rity in bearer form or duly indorsed in blank (§ 25-8-301) representing the amount 
of the obligation or the number of shares or rights transferred or pledged. If a 
pledge or the creation of a security interest is intended, the making of entries has 
the effect of a taking of delivery by the pledgee or a secured party (§$§ 25-9-304 
and 25-9-305). A transferee or pledgee under this section is a holder. 

(4) A transfer or pledge under this section does not constitute a registration of 
transfer under part 4 of this article. 

(5) That entries made on the books of the clearing corporation as provided in 
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subsection (1) are not appropriate does not affect the validity or effect of the en- 
tries nor the liabilities or obligations of the clearing corporation to any person ad- 


versely affected thereby. 


OFFICIAL 

Prior uniform statutory provision: None. 

Purposes: 

Consistent with the underlying purposes 
and policies of this Act “to permit the 
continued expansion of commercial prac- 
tices through custom, usage and agree- 
ment of the parties’—subsection (2) (b) 
of Section 1—102—this Section expressly 
authorizes a newly developing and com- 
mercially useful method of transferring or 
pledging securities on the organized secu- 


rities markets, particularly among _ bro- 
kers and banks but not necessarily so 
limited. 


The key provision in subsection (3) 
gives the procedures authorized in subsec- 
tions (1) and (2) “the effect of a delivery 
of a security in bearer form or duly in- 
dorsed in blank”. See subsection (1) (e) 
of Section 8—313. 

Subsection (4) makes clear that trans- 


(1965, c. 700, s. 1.) 
COMMENT 


fer or pledge under this Section does not 
change the registered ownership of the 
affected security and subsection (5) states 
the accountability of a clearing corpora- 
tion to persons adversely affected by en- 
tries made on its books which “are not 
appropriate”. 

Cross references: Sections 1—102(2) 
(b); 8—301; 8—302; 8—308; 8—313; Part 
4 of Article 8; Sections 9—304; 9—305. 

Definitional cross references: 

“Appropriate person”. Section 8—308(3). 

“Clearing corporation”. Section 8—102. 

“Custodian bank”. Section 8—102. 

“Delivery”. Sections 1—201(14); 8—313 
(1) 

“Fungible”. Section 1—201 (17). 

“Security”. Section 8—102. 

“Security interest”. Section 1—201(37). 

“Secured party”. Section 9—105(1) (i). 


NORTH CAROLINA COMMENT 


GS 25-8-320, without counterpart in 
prior North Carolina law, gives specific 
legal recognition to recently evolved pro- 
cedures, analogous to bank clearing meth- 
ods, for transferring securities in the or- 
ganized markets. Securities are held by 
the “clearing corporation” (see GS 25- 
8-102 (2)) or by a “custodian bank” (GS 
25-8-102 (4)), either in bearer form or in- 
dorsed in blank or registered in the name 
of the clearing corporation or the custo- 


dian bank. Securities may then be trans- 
ferred or pledged merely upon making 
book entries reflecting the increase or de- 
crease in the accounts of members of the 
clearing system. Such entries constitute a 
delivery of the securities (see GS 25-8- 
313 (1) (e) and 25-8-320 (3) ) to the pur- 
chaser, who thus takes the rights of any 
purchaser (GS 25-8-301 (1) ) or becomes 
a bona fide purchaser (GS 25-8-302). 


PART 4. 


REGISTRATION. 


§ 25-8-401. Duty of issuer to register transfer.—(1) Where a security 
in registered form is presented to the issuer with a request to register transfer, the 
issuer is under a duty to register the transfer as requested if 

(a) the security is indorsed by the appropriate person or persons (§ 25-8-308) ; 


and 


(b) reasonable assurance is given that those indorsements are genuine and ef- 


fective (§ 25-8-402) ; and 


(c) the issuer has no duty to inquire into adverse claims or has discharged any 


such duty (§ 25-8-403) ; and 


(d) any applicable law relating to the collection of taxes has been complied 


with ; and 


(e) the transfer is in fact rightful or is to a bona fide purchaser. 

(2) Where an issuer is under a duty to register a transfer of a security the is- 
suer is also liable to the person presenting it for registration or his principal for 
loss resulting from any unreasonable delay in registration or from failure or refusal 
to register the transfer. (1965, c. 700, s. 1.) 
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OFFICIAL 

Prior uniform statutory provision: None. 

Purposes: 

1. Section 8—201(3) defines “issuer” as 
used in this Part 4 as the person on 
whose behalf transfer books are main- 
tained. Transfer agents, registrars or the 
like have rights and duties under this 
Part within the scope of their respective 
functions, similar to those of the issuer 
(Section 8—406). 

2. There is a substantial and heterogene- 
ous body of case law as to the issuer’s 
duty to register a transfer and as to his 
liability for improper registration, e. g., on 
an unauthorized signature (Section 8— 
311), or where the indorsement is not 
that of an appropriate person (Section 8— 
308), and generally under circumstances 
where the issuer is deemed to have had 
notice of an adverse claim (Section 8— 
301) and thus of the possible wrongful- 
ness of the transfer. 


In general this section and those which 
follow it continue the well-settled rules 
found in the case law as to duty to regis- 
ter and as to liability for improper regis- 
tration on an unauthorized signature, or 
where the indorsement is not that of an 
appropriate person. They clarify the appli- 
cation of those rules in accordance with 
the fact patterns found in the usual busi- 
ness situations. 


In all other areas, the issuer’s potential 
liability for wrongful registration of trans- 
fer has been substantially reduced. The 
rules found in the case law are drasti- 
cally modified in furtherance of a con- 
sidered policy to speed up the registra- 
tion process by narrowing the field in 
which the issuer historically has first 
sought to assure itself that it cannot be 
held to be on notice of an adverse claim, 
and, failing that assurance, has imposed 
rigorous requirements of proof that there 
is no possible impropriety. 

3. This section states the basic duty of 
the issuer to register transfers. It states 
that a duty exists but only if certain pre- 
conditions exist. If any of the precondi- 
tions do not exist, there is no duty to 
register transfer. If the indorsement on 
a security is a forgery, there is no duty. 
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COMMENT 


If there has not been compliance with 
applicable tax laws, there is no duty. 
If the security is properly indorsed but 
nevertheless the transfer is in fact wrong- 
ful, there is no duty unless the transfer 
is to a bona fide purchaser (and the 
other preconditions exist). Cf. Kaiser- 
Brazer Corpo ih yeeeOtis 4 6 Co. 195. F.2d 
838 (2d Cir.1952), certiorari denied 73 
S.Ct. 89, 344 U.S. 856, 97 L.Ed: 664. 

This section does not constitute a man- 
date that all preconditions must be met 
before the issuer registers a transfer. Con- 
versely, it is not a prohibition upon trans- 
fers when not all the preconditions are 
met. If it so desires, the issuer can waive 
the reasonable assurances specified in sub- 
paragraph (b). If it has confidence in the 
responsibility of the persons requesting 
transfer, it can ignore questions of com- 
pliance with tax laws. If it has no notice 
of or duty to inquire into adverse claims, 
it can and it should register transfer 
without inquiry as to the rightfulness of 
a transfer. This section is not a check 
list of steps the issuer must take before 
registering a transfer. Sections 8—402 and 
8—403 are the sections dealing with 
mechanics and Section 8—402 imposes 
limits on assurances that may be re- 
quested. Section 8—401 recognizes the 
duty to register transfer clearly estab- 
lished by case law but then states limi- 
tations on this duty. 

By subsection (2) the person entitled 
to registration may not only compel it 
but may hold the issuer liable in dam- 
ages for unreasonable delay. 


Cross references: 

Point 1: Sections 8—201(3) and 8—406. 

Point 2: Sections 8—204, 8—301, 8—308 
and 8—311. 


Definitional cross references: 

“Adverse claim”. Section 8—301. 
“Appropriate person”. Section 8—308. 
“Bona fide purchaser”. Section 8—302. 
“Indorsement”. Section 8—308. 
“Issuer”. Section 8—201(3). 

“Person”. Section 1—201. 

“Registered form”. Section 8—102. 
“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-401 states for the first time in 
any uniform statute the duty of the is- 
suer to register transfer of a registered- 
form security, and the issuer’s liability for 
nonregistration. 

(1) Background: Prior to specific stat- 
utes, North Carolina adhered to the ma- 


1D N.C.—32 


jority American view, see Lowry v. Com- 
mercial & Farmer’s Bank, 15 Fed. Cases 
1040 (No. 8581) (C.C.D. Md. 1848), that 
the issuer is trustee for all of its share- 
holders with respect to the transfer of se- 
curities, that it owes to shareholders a 
duty to investigate the rightfulness of 
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each transfer, and that registering trans- 
fer without due inquiry makes the issuer 
absolutely liable to the “true owner.” See 
Baker v. Atlantic Coast Line R.R., 173 
N:C.365,292S. EB, 270°(1917); Gox vi, Kirst 
Nat'l Bank, 119 N.C. 302, 26 SiH mee 
(1896); Wooten v. Wilmington & W.R.R., 
128 N.C. 119, 38 S.E. 298 (1901); Richard- 
son v. King, 136 F.2d 849 (4th Cir.), cert. 
denied, 320 U.S. 777, 64 Sup. Ct. 91, 88 
L. Ed. 466 (1943). Under these decisions, 
the corporation was specifically obligated, 
at its peril, to determine the rightfulness 
of any particular transfer by a fiduciary. 
See especially Baker v. Atlantic Coast 
Line R.R., 173 N.C. 365, 92 S.E. 170 
(1917), stating rules governing particular 
classes of fiduciaries. This liability of the 
issuer—to determine rightfulness of a 
particular transfer—was in addition to 
the issuer’s undoubted liability for reg- 
istering transfer of shares on a forged or 
unauthorized indorsement. See, e.g., Bank 
of Virginia v. Craig, 50 Va. (6 Leigh) 
399 (1835). 

North Carolina has progressively modi- 
fied the early case-law rule whose effect 
was to compel the issuer, for its own pro- 
tection, to seek excessive documentation of 
security transfers, with the attendant de- 
lay and expense. North Carolina’s 1923 
adoption of the Uniform Fiduciaries Act 
relieved issuers and transfer agents of any 
obligation to “inquire whether the fidu- 
ciary is commiting a breach of his obli- 
gation ... or to see to the performance 
of the fiduciary obligation” and imposed 
liability only upon an issuer registering 
transfer with ‘actual knowledge” of the 
breach or otherwise in bad faith. GS 32-4, 
construed in Carolina Tel. & Tel. Co. v. 
Johnson, 168 F.2d 489 (4th Cir. 1948), to 
relieve the issuer under the facts of that 
case for liability for registering transfer 
of shares by a guardian who neglected to 
account for the proceeds. But cf. Richard- 
son v. King, 136 F.2d 849 (4th Cir.), cert. 
denied, 320 U.S. 777, 64 Sup. Ct. 91, 88 L. 
Ed. 466 (1943), holding the issuer liable 
for registering transfer in breach of trust 
without mention of the Uniform Fidu- 
ciaries Act, although the issuer presumably 
had “actual knowledge” of the nature of 
the transfer, 136 F.2d at 859. 

The Uniform Act for Simplification of 
Fiduciary Security Transfers, adopted in 
1959, expressly relieved issuers and trans- 
fer agents of a general duty to inquire 
into the fiduciary relationship, authorized 
issuers to assume without inquiry the 
rightfulness of each transfer, negated con- 
structive notice from publicly recorded 
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documents, specified the limited documen- 
tation needed for registering a fiduciary 
security transfer, and expressly exonerated 
the issuer from any liability for acts con- 
forming to the statutory standards. GS 
32-15, 32-16, 32-17 and 32-19. 

GS 25-8-401 through 25-8-404 give is- 
suers the same protection on registering 
any security transfers as the Simplifica- 
tion Act now accords to fiduciary trans- 
fers. In thus making universal these rules, 
it does not depart from North Carolina 
law embodied in the Uniform Fiduciaries 
Act and the Simplification Act, except 
possibly so far as the older case law might 
apply outside the ambit of fiduciary se- 
curity transfers. 

(2) GS 25-8-401 (1) mandates the is- 
suer to register transfer of any security 
if certain conditions are met. If these con- 
ditions are satisfied, but the transfer is 
in fact wrongful, the issuer has no duty to 
register transfer, unless it is to a bona 
fide purchaser. Accord, Green v. Forsyth 
Furniture Lines, 198 N.C. 104, 150 S.E. 
713 (1929) (corporation must issue new 
certificate to bona fide purchaser even 
though corporation knew of fraud prac- 
ticed on the original owner by an inter- 
mediate transferor). Since the issuer has 
no duty to register a wrongful transfer to 
one who is not a bona fide purchaser, it 
is privileged to refuse registration under 
GS 25-8-401 (1). If the issuer knows that 
a transfer is not “in fact rightful” or that 
the purchaser is not a BFP, but all other 
conditions are satisfied, the issuer is un- 
der no duty to register transfer, GS 25-8- 
401 (1) (e), but if it does so, it would 
appear. not to be liable, see GS 25-8-404 
(1), unless its act was demonstrably not 
in “good faith,” see GS 25-1-201 (14). Al- 
though not mentioned in GS 25-8-401, it 
is assumed that the presenter surrenders 
the old certificate, for “a corporation 
which proceeds to transfer stock ‘in the 
absence of the original certificate’ 
does so ‘at its own peril’ . . ..” Suskin v. 
Hodges, 216 N.C. 333, 4 S.E.2d 891 
(1939). 

(3) GS 25-8-401 (2) makes the issuer 
liable to the presenter for failure or re- 
fusal to register transfer or for loss from 
an unreasonable delay in registration. See 
Sheppard v. Rockingham Power Co., 150 
N.C. 776, 64 S.E. 894 (1909) (“a manda- 
mus or mandatory injunction lies to com- 
pel a corporation to transfer stock”). GS 
25-8-401 (2) would not alter existing pro- 
cedural requirements. See, eg., Griffin & 
Vose, Inc. v. Non-Metallic Minerals 
Corp., 225 N.C. 434, 35 S.E.2d 247 (1945) 
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(alleged transferors are necessary par- 
ties to transferee’s suit to compel corpo- 
ration to register stock transfer). 

(4) Part 4 of article 8 (GS 25-8-401 
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suers but also to transfer agents, regis- 
trars, or other persons handling security 
transfers. See GS 25-8-201 (3) and 25-8- 
406. 


through 25-8-406) applies not only to is- 


§ 25-8-402. Assurance that indorsements are effective.—(1) The is- 
suer may require the following assurance that each necessary indorsement (§ 25- 
8-308) is genuine and effective 

(a) in all cases, a guarantee of the signature (subsection (1) of § 25-8-312) of 
the person indorsing ; and 

(b) where the indorsement is by an agent, appropriate assurance of authority to 
sign ; 

(c) where the indorsement is by a fiduciary, appropriate evidence of appoint- 
ment or incumbency ; 

(d) where there is more than one fiduciary, reasonable assurance that all who 
are required to sign have done so; 

(e) where the indorsement is by a person not covered by any of the foregoing, 
assurance appropriate to the case corresponding as nearly as may be to the 
foregoing. 

(2) A “guarantee of the signature” in subsection (1) means a guarantee signed 
by or on behalf of a person reasonably believed by the issuer to be responsible. The 
issuer may adopt standards with respect to responsibility provided such standards 
are not manifestly unreasonable. 

(3) “Appropriate evidence of appointment or incumbency” in subsection (1) 
means 

(a) in the case of a fiduciary appointed or qualified by a court, a certificate is- 
sued by or under the direction or supervision of that court or an officer thereof and 
dated within sixty days before the date of presentation for transfer ; or 


(b) in any other case, a copy of a document showing the appointment or a certi- 
ficate issued by or on behalf of a person reasonably believed by the issuer to be re- 
sponsible or, in the absence of such a document or certificate, other evidence rea- 
sonably deemed by the issuer to be appropriate. The issuer may adopt standards 
with respect to such evidence provided such standards are not manifestly unreason- 
able. The issuer is not charged with notice of the contents of any document obtained 
pursuant to this paragraph (b) except to the extent that the contents relate directly 
to the appointment or incumbency. 

(4) The issuer may elect to require reasonable assurance beyond that specified 
in this section but if it does so and for a purpose other than that specified in sub- 
section (3) (b) both requires and obtains a copy of a will, trust, indenture, articles 
of copartnership, bylaws or other controlling instrument it is charged with notice of 
all matters contained therein affecting the transfer. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. As noted (See the Comment to Sec- 
tion 8—401) the issuer’s absolute liability, 
stated in the cases, for wrongful registra- 
tion of transfer where the signature of 
the indorser is unauthorized (Section 8— 
311) or is not that of an appropriate per- 
son (Section 8—308) is continued. Under 
the circumstances, the issuer is entitled to 
require reasonable assurance that all nec- 
essary indorsements are effective, and thus 
to minimize its risk. This section estab- 
lishes the requirements the issuer may 
make in terms of documentation which, 


except in the rarest of instances, should 
be easily furnished. If a demand for fur- 
ther assurance is reasonable under the 
circumstances, subsection (4) applies. 

2. Under subsection (1) (a) the issuer 
may require in all cases a guarantee of 
signature (Section 8—312). Under subsec- 
tion (2) the guarantor must be one rea- 
sonably believed to be responsible, and 
the issuer may adopt standards of re- 
sponsibility which are not manifestly un- 
reasonable. In this aspect, this section 
approves the practice of the organized 
securities markets. 


3. Section 8—312(3) gives the issuer 


499 


§ 25-8-402 Cu. 25. UNIFORM 


an action over against the guarantor of 
signature for breach of the warranties 
stated in that section. Both the indorse- 
ment and the guarantee of signature speak 
as of the “date of signing” or “time of 
signing.” See Sections 8—308(6), 8—312 
(1). This section, by paragraphs (b) 
through (e) of subsection (1), permits 
the issuer to seek confirmation of the 
effectiveness of the indorsement. The per- 
mitted methods act as a double check 
on matters which are within the war- 
ranties of the guarantor of signature. See 
Section 8—312(3). In addition, to some 
extent, they act also as a check on the 
right to transfer (i. e. to deliver the secu- 
rity). Thus, an agent may be required to 
submit his power of attorney, a corpora- 
tion to submit a certified resolution evi- 
dencing the authority of its signing officer 
to sign, an executor or administrator to 
submit the usual “short-form certificate”. 
etc. But failure of a fiduciary to obtain 
court approval of the transferor to com- 
ply with other requirements does not make 
his indorsement unauthorized. Section 8— 
308(7). Hence court orders and other con- 
trolling instruments are omitted from sub- 
section (1). 

Manifestly, it is impossible to check 
incumbency as of the moment when the 
security was delivered if presentment is 
made by the purchaser, or as of the mo- 
ment of presentment in the more usual 
case of presentment by the seller. There- 
fore, subsection (1) (c) authorizes the is- 
suer only to require “appropriate  evi- 
dence” of appointment or incumbency, 
and subsection (3) indicates what evidence 
will be “appropriate”. In the case of a 
fiduciary appointed or qualified by a court, 
that evidence will be a court certificate 
dated within sixty days before the date 
of presentation; where the fiduciary is not 
appointed or qualified by a court, as in 
the case of a successor trustee, subsection 
(3) (b) applies. Compare Section 4 of 
the Uniform Act for Simplification of 
Fiduciary Security Transfers. If the secu- 
rity is registered in the name of the in- 
dorsing fiduciary, the issuer may under 
Section 8—403(3) (a) assume without in- 
quiry that the fiduciary status continues 
until written notice to the contrary is re- 
ceived; hence no evidence of appointment 
or incumbency is needed unless such a 
notice has been received. Compare Section 
2 of the Uniform Act for Simplification 
of Fiduciary Security Transfers. 

Where subsection (3) (b) applies, the 
issuer may require a copy of a trust in- 
strument or other document showing the 
appointment, or it may require the certifi- 
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cate of a responsible person. In the ab- 
sence of such a document or certificate, 
it may require other appropriate evi- 
dence. If a document is obtained solely 
as “appropriate evidence of appointment 
or incumbency” under subsection (3) (b), 
the issuer is not charged with notice of 
its contents except to the extent that 
the contents relate directly to the appoint- 
ment or incumbency. But if the document 
is obtained for any other purpose, the is- 
suer may be so charged under subsection 
(4). See Point 6 below. 

4. There are many other types of situa- 
tions where, under the case law, the is- 
suer would be deemed to have notice of 
possible adverse claims, and _ therefore 
would register transfer at its peril. Typi- 
cal are: knowledge that the registered 
owner is dead, the fact that he is de- 
scribed or identifiable as a fiduciary, etc. 
Perhaps the most ubiquitous is where 
a will, trust indenture or other controlling 
instrument is on file with the issuer or 
transfer agent for some other purpose 


(e. g., in the banking as distinct from 
the corporate agency department of a 
trust company), but, unless specifically 


asked for, would not come to the atten- 
tion of the officers responsible for the 
registration of security transfers. Here, 
under the cases, there is an area of liabil- 
ity based upon notice of possible adverse 
claims affecting the right to deliver the 
security, an area to which the warranties 
of the guarantor of signature specifically 
do not extend. See Section 8—312(3). 
Also, it is the area in which in the past 
issuers and their agents, fearing possible 
lawsuits based upon unauthorized transfers 
by fiduciaries and the like, have made it 
a practice to demand complete and con- 
vincing evidence that the transfer is proper 
in all of its aspects. Sections 8—403 and 
8—404 strictly circumscribe the issuer’s 
liability in such cases, and this section 
therefore makes no provision for assur- 
ances to cover them. 

5. Circumstances may indicate that a 
necessary signature was unauthorized or 
was not that of an appropriate person. 
Such circumstances would be ignored at 
risk of absolute liability and to minimize 
that risk the issuer may properly exercise 
the option given by subsection (4) to re- 
quire assurance beyond that specified in 
subsection (1). On the other hand, the 
facts at hand may reflect only on the 
rightfulness of the transfer. Such facts 
do not operate, as they did under the 
prior law, automatically to create a duty 
of inquiry, unless there is timely notifica- 
tion of the existence of an adverse claim. 
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See Section 8—403(1) (a). If there is a 
duty of inquiry under Section 8—403, the 
issuer may follow the procedure provided 
in Section 8—403(2), or it may discharge 
the duty of inquiry “by any reasonable 
means”. The same is true if the issuer’s 
overriding duty to conduct its functions 
in good faith (Section 1—203) comes into 
play, e. g., where the security is indorsed 
by a person known to the employee 
handling the transaction for the issuer to 
be wanted by the police. 

6. Specifically to implement the policy 
of this Act to discourage issuers from 
requiring excessive documentation, subsec- 
tion (4) provides that if the issuer elects 
to require additional documentation for 
any purpose other than to obtain “appro- 
priate evidence of appointment or incum- 
bency” under subsection (3) (b), and 
both requires and obtains a copy of a 
will, trust, indenture, articles of co-part- 
nership, by-laws or other controlling in- 
strument, it is charged with notice of all 
matters contained therein affecting the 
transfer. It follows that an instrument 
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voluntarily submitted, without having been 
“required” by the issuer, may be returned 
without examination. But if the issuer has 
no duty to inquire and demands more 
than reasonable assurance that necessary 
indorsements are genuine and effective, 
the presenter of a security may refuse 
the demand and sue for improper refusal 
to register. Section 8—401. 


Cross references: 

Point 1: Sections 8—308, 8—311. 

Point 2: Section 8—8312. 

Point 3: Sections 8—308, 8—312. 

Point 4: Sections 8—312, 8—403, 8— 
404. 

Point 5: Sections 1—203, 8—403. 

Point 6: Section 8—401. 


Definitional cross references: 
“Adverse claim”. Section 8—301. 
“Issuer”. Section 8—201. 
“Notice”. Section 1—201. 
“Person”. Section 1—201. 
“Security”. Section 8—102. 
“Sign”. Section 1—201. 


NORTH CAROLINA COMMENT 


Under GS 25-8-401 (1) an issuer’s en- 
forceable duty to register transfer does 
not arise absent “reasonable assurances” 
that indorsements are genuine and effec- 
tive, unless the issuer chooses to waive 
them. GS 25-8-402 (1) specifies what assur- 
ances are “reasonable” for particular classes 
of transfers. This includes in all cases a 
signature guarantee (see GS 25-8-313 (1)) 
by a person “reasonably believed by the 
issuer to be responsible” under standards 
set by the issuer (GS 25-8-402 (2)). Fidu- 
ciaries may be required to furnish “appro- 
priate evidence of appointment or incum- 
bency” (GS 25-8-402 (1) (c)), which GS 
25-8-402 (3) defines in terms nearly identi- 
cal with the Simplification Act, GS 32-17. 
In order to implement the Code policy of 
discouraging excessive and costly documen- 
tation, the issuer may demand only a judi- 
cial certificate from a court-appointed fidu- 
ciary, or a copy of the basic document from 
all other fiduciaries. GS 25-8-402 (3), corre- 


sponding to GS 32-17. Possession of such 
a document, including even a _ will or 
trust, does not put the issuer or transfer 
agent on notice as to any provision of the 
document bearing on the rightfulness of 
the transfer. See GS 25-8-402 (3) (b), cor- 
responding to GS 382-17 (2). GS 25-8-402 
(4), goes beyond the Simplification Act 
in affirmatively discouraging the issuer 
from demanding unnecessary documents 
by imputing notice of their contents, since 
the issuer does not need additional docu- 
mentation to safeguard himself. Although 
he remains absolutely liable for registering 
transfer on a forged or unauthorized in- 
dorsement, GS 25-8-311 (b), the issuer’s 
protection comes, not from documents, 
comforting legal opinions, and the like, but 
from the signature guarantee which may 
always be required, GS 25-8-402 (1) (a). 
If desired, the issuer could obtain insur- 
ance or rely only upon insured signature 
guarantors, see GS 25-8-402 (3). 


§ 25-8-403. Limited duty of inquiry.—(1) An issuer to whom a security 
is presented for registration is under a duty to inquire into adverse claims if 

(a) a written notification of an adverse claim is received at a time and in a man- 
ner which affords the issuer a reasonable opportunity to act on it prior to the is- 
suance of a new, reissued or re-registered security and the notification identifies 
the claimant, the registered owner and the issue of which the security is a part and 
provides an address for communications directed to the claimant ; or 

(b) the issuer is charged with notice of an adverse claim from a controlling in- 
strument which it has elected to require under subsection (4) of § 25-8-402. 

(2) The issuer may discharge any duty of inquiry by any reasonable means, 
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including notifying an adverse claimant by registered or certified mail at the ad- 
dress furnished by him or if there be no such address at his residence or regular 
place of business that the security has been presented for registration of transfer by 
a named person, and that the transfer will be registered unless within thirty days 
from the date of mailing the notification, either 

(a) an appropriate restraining order, injunction or other process issues from a 
court of competent jurisdiction ; or 

(b) an indemnity bond sufficient in the issuer’s judgment to protect the issuer 
and any transfer agent, registrar or other agent of the issuer involved, from any 
loss which it or they may suffer by complying with the adverse claim is filed with 
the issuer. 

(3) Unless an issuer is charged with notice of an adverse claim from a control- 
ling instrument which it has elected to require under subsection (4) of § 25-8-402 
or receives notification of an adverse claim under subsection (1) of this section, 
where a security presented for registration is indorsed by the appropriate person 
or persons the issuer is under no duty to inquire into adverse claims. In particular 

(a) an issuer registering a security in the name of a person who is a fiduciary or 
who is described as a fiduciary is not bound to inquire into the existence, extent, or 
correct description of the fiduciary relationship and thereafter the issuer may as- 
sume without inquiry that the newly registered owner continues to be the fiduciary 
until the issuer receives written notice that the fiduciary is no longer acting as such 
with respect to the particular security ; 

(b) an issuer registering transfer on an indorsement by a fiduciary is not bound 
to inquire whether the transfer is made in compliance with a controlling instrument 
or with the law of the state having jurisdiction of the fiduciary relationship, includ- 
ing any law requiring the fiduciary to obtain court approval of the transfer; 
and 

(c) the issuer is not charged with notice of the contents of any court record or 
file or other recorded or unrecorded document even though the document is in its 
possession and even though the transfer is made on the indorsement of a fiduciary 
to the fiduciary himself or to his nominee. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 3, Uniform Fiduciaries Act. 

Changes: Scope of exoneration broad- 
ened; duty of inquiry limited to defined 
situations. 

In consonance with the general policy 
of this Part 4 (See the Comments to 
Sections 8—401 and 8—402), and subject 
always to the overriding duty of good 
faith in the performance of its functions 
(Section 1—203) this section limits the 
issuer’s duty to inquire into adverse claims 
to the two specific situations stated in 
subsection (1). 

Purposes of changes: 

1. Paragraph (a) of subsection (1) is 
the ordinary “stop transfer’ notice com- 
monly resorted to by the owner of a 
lost or stolen security or in a situation 
where breach of trust, disregard of a 
valid restriction on transfer, or other im- 
proper action is feared to have occurred 
or to be about to occur. 

Notification under paragraph (a) of sub- 
section (1) (a) must be “written” within 
Section 1—201(46) and must be “received” 


under Section 1—201(26) “at a time and 
in a manner which affords the issuer a 
reasonable opportunity to act on it prior 
to the issuance of a new, reissued or re- 
registered security”. Cf. Section 1—201 
(27). Its contents must be such as to 
make reasonably clear who makes the 
claim and with respect to what security, 
and where communications may be ad- 
dressed to him. Compare Section 5(a) of 
the Uniform Act for Simplification of 
Fiduciary Security Transfers. 

A notification once so received is easily 
keyed to the appropriate records. There- 
fore, no defense of “forgotten notice”, 
possibly relevant on the issue of bona 
fide purchase as to bearer form secu- 
rities, is available under this section. 

As to paragraph (b) see the Comment 
to Section 8—402. 

2. Subsection (2) does not limit the is- 
suer to any specific method of discharging 
a duty of inquiry. It may use “any rea- 
sonable means” including the procedure 
spelled out in the subsection. That pro- 
cedure, based on a New York statute re- 
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specting adverse claims to bank deposits 
and on commercial practice, should be 
effective in the large majority of cases 
to protect the rights of all interested par- 
ties and relieve the issuer of further 
responsibility. No delay during the thirty 
day period will be “unreasonable” under 
Section 8—401(2). 

3. Subsection (3) is the converse of 
subsection (1) and spells out some specific 
situations in which under prior law a 
duty to inquire existed or may have 
existed. Compare Sections 2 and 3 of the 
Uniform Act for Simplification of Fidu- 
ciary Security Transfers. As to the effect 
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of subsection (3) (a) on the effectiveness 
of an indorsement, see the Comment to 
Section 8—404. 

Cross references: 

Sections 1—203, 8—304, 8—401, 8—402, 
8—404, and 8—405. 

Definitional cross references: 

“Adverse claim”. Section 8—301. 

“Tssuer”. Section 8—201. 

“Notice”. Section 1—201. 

“Notification”. Section 1—201. 

“Person”. Section 1—201. 

“Purchase”. Section 1—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-403 extends the issuer’s exon- 
eration already recognized in North 
Carolina for fiduciary security transfers 
by the Uniform Fiduciaries Act, GS 32-4, 
and by the Simplification Act, GS 32-14 
through 32-23, by substantially contract- 
ing the issuer’s equitable obligation to in- 
quire into all possible adverse claims. See 
also the comparable exoneration clause in 
the Uniform Gifts to Minors Act, GS 33- 
73. Under GS 25-8-403, no duty of in- 
quiry arises unless the issuer receives a 
stop-transfer notice whose requirements 
of form (see GS 25-8-403 (1) (a)) en- 
able the issuer or transfer agent to key 
the notice to its records or business ma- 
chines. In this way, the normal routine 
for registering transfer will bring to 
light any stop-transfer notice duly re- 


ceived. The issuer can discharge its lim- 
ited duty of inquiry by notice to the claim- 
ant identified by the stop-transfer notice, 
and by waiting thirty days for the claim- 
ant to obtain a restraining order or post 
bond to protect the issuer (see GS 25-8- 
403 (2)). These provisions are consistent 
with, but more elaborate than, the coun- 
terpart clauses of the Simplification Act, 
GS 32-18, which lacks the Code procedure 
authorizing an indemnity bond in lieu of a 
court order. GS 25-8-403 (3) is identical 
in substance with the Simplification Act, 
GS 32-16. As indicated in the North Caro- 
lina Comment to GS 25-8-401, the Code 
represents the final stage in the gradual 
modification of the issuer’s traditional 
duty to guarantee at its peril the right- 
fulness of all transfers of its securities. 


§ 25-8-404. Liability and non-liability for registration.—(1) Except 
as otherwise provided in any law relating to the collection of taxes, the issuer is 
not liable to the owner or any other person suffering loss as a result of the regis- 


tration of a transfer of a security if 


(a) there were on or with the security the necessary indorsements (§ 25-8-308) ; 


and 


(b) the issuer had no duty to inquire into adverse claims or has discharged any 


such duty (§ 25-8-403). 


(2) Where an issuer has registered a transfer of a security to a person not en- 
titled to it the issuer on demand must deliver a like security to the true owner unless 

(a) the registration was pursuant to subsection (1) ; or 

(b) the owner is precluded from asserting any claim for registering the transfer 
under subsection (1) of the following section [§ 25-8-405] ; or 


(c) such delivery would result in overissue, in which case the issuer’s liability 


is governed by § 25-8-104. 


OFFICIAL 

Prior uniform statutory provision: None. 

Purposes: 

1. This section states the basic exonera- 
tive policy of this Article where the secu- 
rity is appropriately indorsed (Section 8— 
308) and there is no duty to inquire in- 
to adverse claims (Section 8—403). 


(1965, c. 700, s. 1.) 
COMMENT 


Note that under subsection (1) (a) 
exoneration depends on whether or not 
the necessary indorsements were in fact 
on or with the security. The issuer can- 
not, for example, defend a suit based on 
its having registered a transfer on a 
forged indorsement on the ground that 
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it received the assurances listed in Sec- 
tion 8—402 and was under no duty to go 
further. It has that option under Section 
8—402(4). 


Note, however, that this Act excludes 
from the category of “unauthorized in- 
dorsement” (Section 8—311) certain situa- 
tions which might have been included in 
that category under prior law, e. g., where 
there has been a change of circumstances 
subsequent to the signature (subsection 
(6) of Section 8—308); and where the 
signature is that of a fiduciary who has 
failed to obtain court approval of the 
transfer (subsection (7) of Section 8— 
308). Similarly, when an issuer acts on 
the assumption permitted by subsection 
(3) (a) of Section 8—403, that a fiduci- 
ary registered owner continues to act as 
such, the “necessary indorsement” under 
subsection (1) (a) of this section is that 
of the registered owner under Section 
8—308(3) (b), even though a successor 
has in fact been appointed. In these and 
other cases, where the question is one 
affecting only the rightfulness of the 
transfer, the issuer need only establish 
that it had no duty under Section 8—403 
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to inquire into adverse claims or that it 
has discharged any such duty. 

2. The registered owner’s right to re- 
ceive a new security where the issuer 
has wrongfully registered a transfer is 
established but the cases have also recog- 
nized his right to elect between an equi- 
table action to compel issue of a new 
security and an action for damages. Cf. 
Casper v. Kalt-Zimmers Mfg. Co., 159 
Wis. 517, 149 N.W. 754 (1914). Such 
election of remedies is no longer available 
and the owner is now required to take a 
new security except where an overissue 
would result and a similar security 1s not 
reasonably available for purchase. See Sec- 
tion 8—104. 

Cross references: 

Point 1: Sections 8—308, 8—402, 8—403. 

Point 2: Sections 8—104 and 8—405. 


Definitional cross references: 
“Adverse claim”. Section 8—301. 
“Deliver”. Section 1—201. 
“Issuer”. Section 8—201. 
“Notify”. Section 1—201. 
“Overissue”. Section 8—104. 
“Person”. Section 1—201. 
“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-404 (1) saves the issuer from 
liability if a transfer is merely wrongful, 
provided the security has been duly in- 
dorsed, and the issuer has discharged its 
duty of inquiry. Hence, the fact that the 
transfer subsequently turns out to involve 
a breach of trust entails no issuer’s lia- 
bility. This is consistent with the Uniform 
Fiduciaries Act, GS 32-4; with Carolina 
Tel. & Tel. v. Johnson, 168 F.2d 489 (4th 
Cir. 1948) (construing the Uniform Fidu- 
ciaries Act); and with the Simplification 
Act, GS 32-19, and thus works no change 
in the law except to extend the estab- 


lished North Carolina rule to all types of 
security transfers. 

Outside the shelter of GS 25-8-404 (1), 
the issuer remains liable to the true 
owner. This continues the issuer’s abso- 
lute liability for registering transfer on an 
unauthorized indorsement, GS 25-8-311 
(b), or without performing its limited 
duty of inquiry under GS 25-8-404 (1) 
(b), or where the true owner of a secur- 
ity has given due notice of its loss, theft, 
or apparent destruction, GS 25-8-404 (2) 
(b), referring to GS 25-8-405 (1). 


§ 25-8-405. Lost, destroyed and stolen securities.—(1) Where a secu- 


rity has been lost, apparently destroyed or wrongfully taken and the owner fails to 
notify the issuer of that fact within a reasonable time after he has notice of it and 
the issuer registers a transfer of the security before receiving such a notification, 
the owner is precluded from asserting against the issuer any claim for registering 
the transfer under the preceding section [§ 25-8-404] or any claim to a new secu- 
rity under this section. 

(2) Where the owner of a security claims that the security has been lost, de- 
stroyed or wrongfully taken, the issuer must issue a new security in place of the 
original security if the owner 

(a) so requests before the issuer has notice that the security has been acquired 
by a bona fide purchaser ; and 

(b) files with the issuer a sufficient indemnity bond; and 

(c) satisfies any other reasonable requirements imposed by the issuer. 

(3) If, after the issue of the new security, a bona fide purchaser of the original 
security presents it for registration of transfer, the issuer must register the transfer 
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unless registration would result in overissue, in which event the issuer’s liability is 
governed by § 25-8-104. In addition to any rights on the indemnity bond, the issuer 
may recover the new security from the person to whom it was issued or any person 
taking under him except a bona fide purchaser. (1941, c. 353, s. 20; G. S., s. 55- 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 17, Uniform Stock Transfer Act. 

Changes: In appropriate circumstances 
the issuer is now required to issue a new 
security in place of a lost, destroyed or 
stolen one without a court order. 

Purposes of changes: 

1. Subsection (1) applies explicitly the 
general rule of this Article on forged or 
unauthorized indorsements (Section 8— 
311). By failing to notify the issuer with- 
in a reasonable time after he knows or 
has reason to know of the loss or theft 
of his security, the owner is estopped from 
asserting the ineffectiveness of a forged 


or unauthorized indorsement and _ the 
wrongfulness of the registration of the 
transfer. If the lost security was in- 


dorsed by the owner then the registra- 
tion of the transfer was not wrongful 
under Section 8—404 unless notice had 
been given to the issuer. 

2. The long standing corporate practice 
of voluntarily issuing new securities to 
replace lost, destroyed or stolen ones is 
now incorporated into law. Where rea- 
sonable requirements are satisfied and a 
sufficient indemnity bond supplied, a court 
order is no longer necessary but, of course, 
the court may compel a recalcitrant is- 
suer to take action. 

3. Where an “original” security has 
reached the hands of a bona fide pur- 


chaser, the registered owner who was in 
the best position to prevent the loss, de- 
struction or theft of his security is now 
deprived of the new security issued to 
him as a replacement. This changes the 
prior law under which the original secu- 
rity was ineffective after the issue of a 
replacement except insofar as it might 
represent an action for damages in the 
hands of a bona fide purchaser. Keller v. 
Eureka Brick Mach. Mfg. Co., 43 Mo.App. 
84, 11 L.R.A. 472 (1890). Where both 
the original and the new security have 
reached bona fide purchasers the issuer 
is now required to honor both securities 
unless an overissue would result and the 
security is not reasonably available for 
purchase. See Section 8—104. In the lat- 
ter case alone, the bona fide purchaser 
of the original security is relegated to 
an action for damages. In either case, 
the issuer itself may recover on the in- 
demnity bond. 

Cross references: 

Sections 8—104, 8—311, 8—312, 8—402, 
8—403 and 8—404. 

Definitional cross references: 

“Bona fide purchaser”. Section 8—302. 


“Tssuer”. Section 8—201. 
“Notice”. Section 1—201. 
“Person”. Section 1—201. 


“Reasonable time”. Section 1—204. 


“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-405 states a uniform rule gov- 
erning all lost, stolen or destroyed secur- 
ities, and would replace two prior statutes 
applicable to stock certificates, GS 55-57 
(e) and 55-91, as well as common-law 
rules applicable to bonds and other secur- 
ities. Unlike prior statutes, GS 25-8-405 
specifically extends its coverage to stolen 
certificates. GS 25-8-405 abandons the 
Stock Transfer Act’s clumsy and little 
used requirement of a court order for a 
new certificate. Instead, like GS 55-57 (e), 
it recognizes the business custom of vol- 
untarily issuing a new certificate on post- 
ing adequate bond. Unlike GS 55-57 (e), 
GS 25-8-405 (2) makes the issue of a new 
security an enforceable duty of the issuer 
even without a court order, provided that 
the conditions of GS 25-8-405 (2) (a)-(c) 
are met. 

GS 25-8-405 (3) relieves the issuer of the 


o1 


former liability in damages, see GS 55-91, 
to the bona fide transferee of the original 
certificate, and instead states new rules as 
follows: 

(a) Despite issue of a replacement Se- 
curity, a bona fide purchaser of the orig- 
inal security is entitled to registration of 
transfer into his name, or to rights under 
GS 25-8-104 if registration would cause 
overissue. The issuer may then recover on 
the “sufficient indemnity bond,” GS 25-8- 
405 (2) (b), or reclaim the replacement 
security, GS 25-8-405 (3). In this situation, 
only the bona fide purchaser of the orig- 
inal security is entitled to registration, and 
he is preferred because of the Code policy 
favoring free negotiability and because the 
original owner was, after all, best placed 
to avoid the original loss. 

(b) If both the original and the replace- 
ment security are acquired by bona fide 
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purchasers, both must be registered. The 
issuer may not reclaim the replacement 
security, GS 25-8-405 (3), but could re- 
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cover on the indemnity bond, GS 25-8-405 
(2) (b). Overissue would be dealt with 
under GS 25-8-104. 


§ 25-8-406. Duty of authenticating trustee, transfer agent or reg- 
istrar.—(1) Where a person acts as authenticating trustee, transfer agent, reg- 
istrar, or other agent for an issuer in the registration of transfers of its securities or 
in the issue of new securities or in the cancellation of surrendered securities 

(a) he is under a duty to the issuer to exercise good faith and due diligence in 


performing his functions ; and 


(b) he has with regard to the particular functions he performs the same obliga- 
tion to the holder or owner of the security and has the same rights and privileges 
as the issuer has in regard to those functions. 


(2) Notice to an authenticating trustee, transfer agent, registrar or other such 
agent is notice to the issuer with respect to the functions performed by the agent. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Transfer agents, registrars and the 
like are here expressly held liable to both 
the issuer and the owner for wrongful 
refusal to register a transfer as well as 
wrongful registration of a transfer in any 
case within the scope of their respective 
functions where the issuer would itself 
be liable. Those cases which have re- 
garded these parties solely as agents of 
the issuer and have therefore refused to 
recognize their liability to the owner for 
mere non-feasance, ie., refusal to regis- 
ter a transfer, are now rejected. Hulse 
v. Consolidated Quicksilver Mining Corp., 
65 Idaho 768, 154 P.2d 149 (1944); Nich- 
olson v. Morgan, 119 Misc. 309, 196 N.Y. 
Supp. 147 (1922); Lewis v. Hargadine-Mc- 
Kittrick Dry Goods Co., 305 Mo. 396, 274 
S.W. 1041 (1924). 

2. The practice frequently followed by 
authenticating trustees of issuing certifi- 
cates of indebtedness rather than authenti- 
cating duplicate certificates where securi- 
ties have been lost or stolen now becomes 
obsolete in view of the provisions of the 
preceding section of this Article, which 
makes express provision for the issue of 
substitute securities. It can no longer be 
considered a breach of trust or lack of 
due diligence for trustees to authenticate 
such instruments. Cf. Switzerland General 


Ins. Co. v. New York Cent. & H.R. R. 
Cone 152,e App Dive | 70.1368 Neveoumi co 
(1912). 

3. “Good faith and due diligence” re- 
quire the use of reasonable care and the 
observance of “reasonable” commercial 
standards, and preclude arbitrary, capri- 
cious, oOver-cautious and _ super-technical 
objections and requirements. See Powers 
v. Universal Film Mfg. Co., 162 App.Div. 
806, 148 N.Y.S. 114 (1914). Compliance 
with the provisions of this Article as to 
the documents which an issuer may prop- 
erly require before registering a transfer 
in cases where there has been no notice 
of adverse claims (Section 8—402) con- 
stitutes due diligence on the part of these 
agents and insisting upon more would in- 
cur liability for wrongful refusal to regis- 
ter a transfer. 

Cross references: 

Point 3: Sections 8—401, 8—402, 8—403 
and 8—404. 

See Sections 1—201, 8—208, 8—312, 8— 
401, 8—402, 8—403 and 8—405. 

Definitional cross references: 

“Good faith”. Section 1—201. 

“Holder”, Section 1—201. 

“Issuer”. Section 8—201. 

“Notice”. Section 1—201. 

“Person”. Section 1—201. 

“Security”. Section 8—102. 


NORTH CAROLINA COMMENT 


GS 25-8-406 (1) (a) imposes upon the 
transfer agent a duty of good faith and 
due diligence running to the issuer, and 
GS 25-8-406 (1) (b) exacts of the transfer 
agent a like duty to every holder or owner 
of the security with whom he deals. Be- 
sides liability for misfeasance, the transfer 
agent is also liable for negligent inaction, 
e.g., refusal to register a transfer or undue 


delay causing damage. This accords with 
North Carolina common-law rules making 
agents liable to third persons for nonfeas- 
ance. Palomino Mills, Inc. v. Davidson 
Mills Corp., 230 N.C. 286, 52 S.E.2d 915 
(1949); Wachovia Bank & Trust Co. v. 
Southern Ry., 209 N.C. 304, 183 S.E. 630 
(1936). A transfer agent fulfills his duty 
of due diligence both to the issuer and the 
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person presenting a security for registra- 
tion of transfer, if he complies with the 
relevant Code provisions governing notice 
and inquiry, GS 25-8-403. Requiring unau- 
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or insisting upon an indorsement guaran- 
tee, GS 25-8-312 (2), may well result in 
liability for wrongfully refusing to regis- 
ter transfer. See GS 25-8-401 (2). 


thorized documentation, GS 25-8-402 (4), 


ARTICLE 9, 


Secured Transactions; Sales of Accounts, Contract 
Rights and Chattel Paper. 


NORTH CAROLINA COMMENT 


Article 9 of the UCC is a comprehensive statutory scheme which would govern all 
security interests in personal property and fixtures, excepting a few noncommercial 
transactions. Oversimplification of the article would be misleading, for it is a com- 
plex and highly integrated statute which would supplant the existing statutes and 
case law relating to pledges, chattel mortgages, conditional sales, trust receipts, as- 
signments of accounts receivable, factor’s liens, agricultural crop liens and any other 
transaction intended to create a security interest in personal property. 

The article adopts a functional, rather than formalistic, approach to the conse- 
quences of the security interest. Basically, the distinctions as to the rights and duties 
of the parties in various types of security transactions depend upon the type of collat- 
eral rather than on the form of the security agreement. GS 25-9-104 to 25-9-109. 
Further, the article would abolish technicalities such as the necessity of acknowledg- 
ment, establish a complete “notice filing’? system such as is now in effect for factor’s 
liens and trust receipts, GS 25-9-401 to 25-9-403; and provide a single integrated sys- 
tem of priorities. GS 25-9-301 and 25-9-312. It would liberalize the rights of the secured 
party on default in a manner similar to the Uniform Trust Receipts Act. GS 25-9-501 
to 25-9-507. 

Another significant substantive modification and clarification would be the general 
validation of the “floating lien” through express recognition of the validity of after- 
acquired property clauses and future advances provisions, GS 25-9-204, and by abolition 
of control of the debtor over the collateral and proceeds as a test for validity of the 
security agreement. GS 25-9-205. Due to the absence of decisions concerning the 
Factor’s Lien Act and Accounts Receivable Act in North Carolina it is perhaps im- 
possible to accurately judge whether the Code makes significant changes in those laws 
insofar as the floating lien is concerned. Nevertheless, those acts did recognize the 
concept. Article 9 makes express much of that which was unclear and extends the 
availability of the device to all persons financing inventory or the manufacturing of 
goods. 

In general the article gives increased flexibility to the secured party and the debtor. 
It provides for perfection of security interests in consumer goods and certain farm 
equipment without filing. GS 25-9-302. It gives the consumer complete protection from 
the security interests in the seller’s inventory, thus expanding the protection now avail- 
able in only three situations in North Carolina. GS 25-9-307. 

There are many more changes which this article of the Code makes in North Caro- 
lina law; there are many places where the Code merely supplements prior law. But 
the details are not to be had in one page. Suffice it to say at this point that article 9 
does not abandon all knowledge which antedates it. Its adoption has not plunged in- 
terested parties into a completely foreign world. The terminology is for the most part 
new; but once it is mastered, the concepts resulting therefrom are familiar. 


PART. 1. 
Snort TitLe, APPLICABILITY AND DEFINITIONS. 


§ 25-9-101. Short title.—This article shall be known and may be cited as 
Uniform Commercial Code—Secured Transactions. (1965, c. 700, s. 1.) 


OFFICIAL CCMMENT 


This Article sets out a comprehensive 
scheme for the regulation of security in- 
terests in personal property and fixtures. 


It supersedes existing legislation dealing 
with such security devices as chattel 
mortgages, conditional sales, trust receipts, 
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factor’s liens and assignments of accounts 
receivable (see Note to Section 9—102). 

Consumer instalment sales and _ con- 
sumer loans present special problems of a 
nature which makes special regulation of 
them inappropriate in a general commer- 
cial codification. Many states now regulate 
such loans and sales under small loan acts, 
retail instalment selling acts and the like. 
While this Article applies generally to 
security interests in consumer goods, it 
is not designed to supersede such regula- 
tory legislation (see Notes to Sections 9— 
102 and 9—203). Nor is this Article de- 
signed as a substitute for small loan acts 
or retail instalment selling acts in any 
state which does not presently have such 
legislation. ' 

Existing law recognizes a wide variety 
of security devices, which came into use 
at various times to make possible differ- 
ent types of secured financing. Differences 
between one device and another persist, in 
formal requisites, in the secured party’s 
rights against the debtor and third 
parties, in the debtor’s rights against 
the secured party, and in filing re- 
quirements, despite the fact that today 
many of those differences no _ longer 
serve any useful function. Thus an unfiled 
chattel mortgage is by the law of many 
states “void” against creditors generally; 
a conditional sale, often available as a 
substitute for the chattel mortgage, is in 
some states valid against all creditors 
without filing, and in states where filing 
is required is, if unfiled, void only against 
lien creditors. The recognition of so many 
separate security devices has the result 
that half a dozen filing systems covering 
chattel security devices may be maintained 
within a state, some on a county basis, 
others on a state-wide basis, each of which 
must be separately checked to determine 
a debtor’s status. 

Nevertheless, despite the great number 
of security devices there remain gaps in 
the structure. In many states, for exam- 
ple, a security interest cannot be taken in 
inventory or a stock in trade although 
there is a real need for such financing. 
It is often baffling to try to maintain a 
technically valid security interest when 
financing a manufacturing process, where 
the collateral starts out as raw materials, 
becomes work in process and ends as 
finished goods. Furthermore, it is by no 
means clear, even to specialists, how under 
present law a security interest may be 
taken in many kinds of intangible prop- 
erty—such as television or motion picture 
rights—which have come to be an impor- 
tant source of commercial collateral. 
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While the chattel mortgage is adaptable 
for use in almost any situation where 
goods are collateral, there are limitations, 
sometimes highly technical, on the use of 
other devices, such as the conditional sale 
and particularly the trust receipt. The 
cases are many in which a security trans- 
action described by the parties as a con- 
ditional sale or a trust receipt has been 
later determined by a court to be some- 
thing else, usually a chattel mortgage. The 
consequence of such a determination is 
typically to void the security interest 
against creditors because the _ security 
agreement was not filed as a chattel mort- 
gage (even though it may have been filed as 
a conditional sale or a trust receipt). In 
recent years our security law has grown 
in complexity at an alarming rate. The 
already mentioned difficulty of financing 
on the security of inventory has been 
got around to some extent by the device 
known as “field warehousing” as well as 
by the use of the trust receipt. Since 1940 
a number of states have generally author- 
ized inventory financing by enacting stat- 
utes, similar although not uniform, known 
as “factor’s lien” acts. Also in the period 
since 1940 the increasingly important busi- 
ness of lending against accounts receivable 
has inspired new statutes in that field in 
more than thirty states. 

The growing complexity of financing 
transactions forces us to keep piling new 
statutory provisions on top of our inade- 
quate and already sufficiently complicated 
nineteenth-century structure of security 
law. The results of this continuing devel- 
opment are, and will be, increasing costs 
to both parties and increasing uncertainty 
as to their rights and the rights of third 
parties dealing with them. 

The aim of this Article is to provide a 
simple and unified structure within which 
the immense variety of present-day secured 
financing transactions can go forward with 
less cost and with greater certainty. 

Under this Article the traditional dis- 
tinctions among security devices, based 
largely on form, are not retained; the 
Article applies to all transactions intended 
to create security interests in personal 
property and fixtures, and the single term 
“security interest” substitutes for the va- 
riety of descriptive terms which has grown 
up at common law and under a hundred- 
year accretion of statutes. This does not 
mean that the old forms may not be used, 
and Section, 9—102 (2) makes it clear 
that they may be. 

This Article does not determine whether 
“title” to collateral is in the secured party 
or in the debtor and adopts neither a 
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“title theory” nor a “lien theory” of secu- 
rity interests. Rights, obligations and 
remedies under the Article do not de- 
pend on the location of title (Section 
9—202). The location of title may be- 
come important for other purposes—as, 
for example, in determining the incidence 
of taxation—and in such a case the par- 
ties are left free to contract as they will. 
In this connection the use of a form 
which has traditionally been regarded as 
determinative of title (e. g., the condi- 
tional sale) could reasonably be regarded 
as evidencing the parties’ intention with 
respect to title to the collateral. 

Under the Article distinctions based on 
form (except as between pledge and non- 
possessory interests) are no longer con- 
trolling. For some purposes there are 
distinctions based on the type of property 
which constitutes the collateral—industrial 
and commercial equipment, business in- 
ventory, farm products, consumer goods, 
accounts receivable, documents of title and 
other intangibles—and, where appropriate, 
the Article states special rules applicable 
to financing transactions involving a par- 
ticular type of property. Despite the stat- 
utory simplification a greater degree of 
flexibility in the financing transaction is 
allowed than is possible under existing 
law. 
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The scheme of the Article is to make 
distinctions, where distinctions are neces- 
sary, along functional rather than formal 
lines. 

This has made possible a radical sim- 
plification in the formal requisites for 
creation of a security interest. 

A more rational filing system replaces 
the present system of different files for 
each security device which is subject to 
filing requirements. Thus not only is the 
information contained in the files made 
more accessible but the cost of procuring 
credit information, and, incidentally, of 
maintaining the files, is greatly reduced. 

The Article’s flexibility and simplified 
formalities should make it possible for 
new forms of secured financing, as they 
develop, to fit comfortably under its pro- 
visions, thus avoiding the necessity, so 
apparent in recent years, of year by year 
passing new statutes and tinkering with 
the old ones to allow legitimate business 
transactions to go forward. 

The rules set out in this Article are 
principally concerned with the limits of 
the secured party’s protection against pur- 
chasers from and creditors of the debtor. 
Except for procedure on default, freedom 
of contract prevails between the immedi- 
ate parties to the security transaction. 


§ 25-9-102. Policy and scope of article.—(1) Except as otherwise pro- 
vided in § 25-9-103 on multiple state transactions and in § 25-9-104 on excluded 
transactions, this article applies so far as concerns any personal property and fix- 


tures within the jurisdiction of this State 


(a) to any transaction (regardless of its form) which is intended to create a 
security interest in personal property or fixtures including goods, documents, in- 
struments, general intangibles, chattel paper, accounts or contract rights; and also 

(b) to any sale of accounts, contract rights or chattel paper. 

(2) This article applies to security interests created by contract including pledge, 
assignment, chattel mortgage, chattel trust, trust deed, factor’s lien, equipment 
trust, conditional sale, trust receipt, other lien or title retention contract and lease or 
consignment intended as security. This article does not apply to statutory liens ex- 


cept as provided in § 25-9-310. 


(3). The application of this article to a security interest in a secured obligation is 
not affected by the fact that the obligation is itself secured by a transaction or in- 


terest to which this article does not apply. 


OFFICIAL 

Prior uniform statutory provision: None. 

Purposes: 

The purpose of this section is to bring 
all consensual security interests in  per- 
sonal property and fixtures, with the ex- 
ception of certain types of transactions 
excluded by Sections 9—103 and 9—104, 
under this Article, as well as sales of 
accounts, contract rights and chattel paper 
whether intended for security or not un- 


C1269 20 a1 U.S. tle) 


COMMENT 


less excluded by Section 9—104(f). As 
to security interests in fixtures created 
under the law applicable to real estate, 
see Section 9—313(1). 

1. Except for sales of accounts, contract 
rights and chattel paper, the principal test 
whether a transaction comes under this 
Article is: Is the transaction intended to 
have effect as security? For example, 
Section 9—104 excludes certain transac- 
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tions where the security interest (such 
as an artisan’s lien) arises under statute 
or common law by reason of status and 
not by consent of the parties. Transac- 
tions in the form of consignments or 
leases are subject to this Article if the 
understanding of the parties or the effect 
of the arrangement shows that a security 
interest was intended. (As to consignments 
the provisions of Section 2—326 of Arti- 
cle 2 (Sales) should be consulted.) When 
it is found that a security interest as de- 
fined in Section 1—201(37) was intended, 
this Article applies regardless of the form 
of the transaction or the name by which 
the parties may have christened it. The 
list of traditional security devices in sub- 
section (2) is illustrative only; other old 
devices, as well as any new ones which 
the ingenuity of lawyers may invent, are 
included, so long as the requisite intent 
is found. The controlling definition is that 
contained in subsection (1). In connection 
with the inclusion of “equipment trust” 
in the subsection (2) list, it should be 
noted that Section 9—104(e) excludes 
from the Article equipment trust on rail- 
way rolling stock. 

2. The Article does not in terms abol- 
ish existing security devices. The condi- 
tional sale or bailment-lease for exam- 
ple is not prohibited; but even though it 
is used, the rules of this Article govern. 

3. In general this Article adopts the 
position, implicit in prior law, that the 
law of the state where the collateral is 
located should be the governing law, with- 
out regard to possible contacts in other 
jurisdictions. Thus the applicability of the 
Article is by this section stated to extend 
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to transactions concerning “personal prop- 
erty and fixtures within the jurisdiction 
of this state”. This ‘narrow’ approach, 
appropriate in the field of security trans- 
actions, should be contrasted with the 
“broad” approach stated in Section 1— 
105 with reference to the applicability of 
the Act as a whole. Section 9—103 states 
special rules relating to the applicability 
of this Article where the collateral con- 
sists of certain types of intangibles or 
mobile equipment, or property which is 
brought into this state subject to a secu- 
rity interest which attached in another 
jurisdiction. 

4. An illustration of subsection (3) is 
as follows: 

The owner of Blackacre borrows $10,000 
from his neighbor, and secures his note 
by a mortgage on Blackacre. This Article 
is not applicable to the creation of the 
real estate mortgage. However, when the 
mortgagee in turn pledges this note and 
mortgage to secure his own obligation to 
X, this Article is applicable to the secu- 
rity interest thus created in the note and 
the mortgage. Whether the transfer of the 
collateral for the note, 1. e., the mort- 
gagee’s interest in Blackacre, requires fur- 
ther action (such as recording an assign- 
ment of the mortgagee’s interest) is left 
to real estate law. See Section 9—104(j). 

5. While most sections of this Article 
apply to a security interest without re- 
gard to the nature of the collateral or 
its use, some sections state special rules 
with reference to particular types of col- 
lateral. An index of sections where such 
special rules are stated follows: 


ACCOUNTS AND CONTRACT RIGHTS 


Section 

9—102(1)(b) Sale of accounts and contract rights subject to Article 

9—103(1) When Article applies; conflict of laws rules 

9—104(f) Certain sales of accounts and contract rights excluded from Article 
9—106 Definitions 


9—204(2)(c) and (d) When debtor acquires rights 


Rule when goods whose sale gave rise to an account return to seller’s 


9—205 Permissible for debtor to make collections 
9—206(1) Agreement not to assert defenses against assignee 
9—301(1)(d) Unperfected security interest subordinate to certain transferees 
9—302(1)(e) What assignments need not be filed 
9—306(5) 
possession 
9—318(1) Rights of assignee subject to defenses 
9—318(2) Modification of contract after assignment of contract right 
9—318(3) When account debtor may pay assignor 
9—318(4) Term prohibiting assignment ineffective 
9—401 Place of filing 
9—502 Collection rights of secured party 
9—504(2) 


contract rights 


Rights on default where underlying transaction was sale of accounts or 
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Section 
9—102(1)(b) 
9—104(f) 
9—105(1)(b) 
9—205 
9—206(1) 
9—207(1) 


9—301(1)(c) 
9—304(1) 
9—305 
9—306(5) 


9—308 
9—318(1) 
9—318(3) 
9—502 

9—504(2) 


9—105(1) (e) 
9—105(1)(g) 
9—206(1) 
9—207(1) 


9—301(1)(c) 
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CHATTEL PAPER 


Sale subject to Article 

Certain sales excluded from Article 

Definition 

Permissible for debtor to make collections 

Agreement not to assert defenses against assignee 

Duty of secured party in possession to preserve rights against prior 
parties 

Unperfected security interest subordinate to certain transferees 

Perfection by filing 

When possession by secured party perfects security interest 

Rule when goods whose sale results in chattel paper return to seller’s 
possession 

When purchasers of chattel paper have priority over security interest 

Rights of assignee subject to defenses 

When account debtor may pay assignor 

Collection rights of secured party 

Rights on default where underlying transaction was sale 


DOCUMENTS AND INSTRUMENTS 


Definition of document (and see 1—201) 

Definition of instrument 

Rule where buyer of goods signs both negotiable instrument and se- 
curity agreement 

Duty of secured party in possession of instrument to preserve rights 
against prior parties 

Unperfected security interest subordinate to certain transferees 


9—302(1)(b) and (f) What interests need not be filed 


9—304(1) 
9—304(2, 3) 


9—304(4, 5) 


9—305 
9—308 


9—309 


9—501(1) 
9—502 


9—103(2) 
9—105 
9—106 
9—301(1)(d) 
9—318(1) 
9—318(3) 
9—502 


(See 
9—103(2) 


9—105(1) (f) 
9—109 


9—203 
9—204(2)(b) 


9—204(4) 


How security interest can be perfected 

Perfection of security interest in goods in possession of issuer of negotia- 
ble document or of other bailee 

Perfection of security interest in instruments or negotiable documents 
without filing or transfer of possession 

When possession by secured party perfects security interest 

When purchasers of non-negotiable instruments have priority over se- 
curity interest 

When purchasers of negotiable instruments or negotiable documents 
have priority over security interest 

Rights on default where collateral is documents 

Collection rights of secured party 


GENERAL INTANGIBLES 


When Article applies; conflict of laws rules 

Obligor is “account debtor” 

Definition 

Unperfected security interest subordinate to certain transferees 
Rights of assignee subject to defenses 

When account debtor may pay assignor 

Collection rights of secured party 


GOODS 

also Consumer Goods, Equipment, Farm Products, Inventory) 

When Article applies with regard to goods of a type normally used in 
more than one jurisdiction; conflict of laws rules 

Definition 

Classification of goods as consumer goods, equipment, farm products and 
inventory 

Formal requisites of security agreement covering certain types of goods 
(crops, oil, gas, minerals or timber) 

When debtor acquires rights in certain types of goods (crops, fish, tim- 
ber, oil, gas, minerals) 

Validity of after-acquired property clause covering certain types of goods 
(crops, consumer goods) 
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Section 
9—205 
9—206(2) 
9—301(1) (c) 
9—304(2, 3) 


9—304(5) 


9—305 
9—306(5) 


9—307 
9—313 
9—314 
9—315 
9—402 
9—401(1) (c) 
9—504(1) 


9—109(1) 
9—203(2) 


9—204(4) (b) 
9—206(1) 


9—302(1) (d) 
9—307 (2) 
9—401(1) (a) 
9—505(1) 
9—507(1) 


9—103(2) 


9—109(2) 
9—302(1) (c) 


9—307(2) 


9—401 (1) 
9—503 


9—109(3) 
9—203(1) (b) 
9—204(2) (a) 
9—204(4)(a) 
9—307 
9—312(2) 


9—401(1)(b) 
9—402(1) and 
9—103(2) 


9—109(4) 
9—306 (5) 


9—307(1) 
9—312(3) 
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Permissible for debtor to accept returned goods 

When security agreement can limit or modify warranties on sale 

Unperfected security interest subordinate to certain transferees 

Perfection of security interest in goods in possession of issuer of negotia- 
ble document or of other bailee 

Perfection of security interest without filing or transfer of possession 
where goods in possession of certain bailees 

When possession by secured party perfects security interest 

Rule when goods whose sale gave rise to account or chattel paper re- 
turn to seller’s possession 

When buyers of goods from debtor take free of security interest 

Goods which are or become fixtures 

Goods affixed to other goods 

Goods commingled in a product 

Place of filing for fixtures 

Form of financing statement covering fixtures 

Sale of goods by secured party after default subject to Article 2 (Sales) 


CONSUMER GOODS 
Definition 
Transaction, although subject to this Article, may also be subject to cer- 
tain regulatory statutes 
Validity of after-acquired property clause 


Buyer’s agreement not to assert defenses against an assignee subject 


to statute or decision which establishes rule for buyers of consumer 
goods 
When filing not required 
When buyers from debtor take free of security interest 
Place of filing 
Secured party’s duty to dispose of repossessed consumer goods 
Secured party’s liability for improper disposition of consumer goods 
after default 
EQUIPMENT 


When Article applies with regard to certain types of equipment normally 
used in more than one jurisdiction; conflict of laws rules 

Definition 

When filing not required to perfect security interest in certain farm 
equipment 

When buyers of certain farm equipment from debtor take free of security 
interest 

Place of filing for equipment used in farming operation 

Secured party’s right after default to remove or to render equipment 
unusable 

FARM PRODUCTS 

Definition 

Formal requisites of security agreement covering crops 

When debtor acquires rights in crops 

Validity of after-acquired property clause in crops 

When a buyer of farm products takes free of security interest 

Priority of secured party who gives new value to enable debtor to pro- 
duce crops 

Place of filing 

(3) Form of financing statement covering crops 


INVENTORY 


When Article applies with regard to certain types of inventory normally 
used in more than one jurisdiction; conflict of laws rules 

Definition 

Rule where goods whose sale gave rise to account or chattel paper re- 
turn to seller’s possession 

When buyers from debtor take free of security interest 

When purchase money security interest takes priority over conflicting 
security interest 
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Cross references: 

Sections 9—103 and 9—104. 
Point 1: Section 2—326. 
Point 2: Section 1—105. 
Definitional cross references: 
“Account”. Section 9—106. 
“Chattel paper”. Section 9—105. 
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“Contract”. Section 1—201. 

“Contract right”. Section 9—106. 
“Document”. Section 9—105. 

“General intangibles”. Section 9—106. 
“Goods”. Section 9—105. 
“Instrument”. Section 9—105. 
“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section states the basic coverage of 
article 9. That is, all consensual transac: 
tions intended to create a security interest 
in personal property and fixtures, except 
those situations covered by GS 25-9-104, 
must be created under article 9 and are 
subject to the provisions of article 9. 

The initial choice of law determination 
is governed by the physical location of 
the collateral at the time of the creation 
of the security interest, except as to the 
types of collateral set out in GS 25-9-103. 

The policy of this article is to govern 
all security interests regardless of the 
form the transaction might take. And dis- 
tinctions between various transactions 
would no longer be made by reference to 
the form of the transactions, rather dis- 
tinctions would be made by reference to 
the type of collateral, and other factors, 
The abolition of the consequences of form 
began long ago in North Carolina and the 
court has consistently held chattel mort- 
gages and conditional sales have essen- 
tially the same consequences. See Observer 
Coney. eittie, v5 aN Gs 42.) 04) S Hee beG 
(1917). Furthermore, until the enactment 
of the Uniform Trust Receipts Act in this 


sales security interests which were de- 
nominated “trust receipts.” See McCreary 
Tire & Rubber Co. v. Crawford, 253 N.C. 
100, 116 S.E.2d 491 (1960); General Mo- 
tors Acceptance Corp. v. Mayberry, 195 
N.C. 508, 142 S.E. 767 (1928). 

The Code completes the process of abo- 
lition of form, and the following types of 
security interests formerly recognized in 
North Carolina fall within the provisions 
of article 9: 

(1) Chattel mortgages, deeds of trust on 
personal property and fixtures, and condi- 
tional sales contracts. 

(2) Pledges. 

(3) Factor’s liens. 

(4) Liens on accounts receivable. 

(5) Trust receipts. 

(6) Agricultural liens on crops for ad- 
vances. 

This is not to say that the words may not 
be used, nor that the prior forms cannot 
be used (although it would probably be 
preferable to make new forms to obtain 
maximum advantage of the Code). But 
whatever form is used, it can have no effect 
on the operation of the Code and the se- 
curity interest would be regulated there- 


State, the court treated as conditional under. 

§ 25-9-103. Accounts, contract rights, general intangibles and equip- 
ment relating to another jurisdiction; and incoming goods already sub- 
ject to a security interest.—(1) If the office where the assignor of accounts or 
contract rights keeps his records concerning them is in this State, the validity and 
perfection of a security interest therein and the possibility and effect of proper fil- 
ing is governed by this article; otherwise by the law (including the conflict of laws 
rules) of the jurisdiction where such office is located. 


(2) If the chief place of business of a debtor is in this State, this article governs 
the validity and perfection of a security interest and the possibility and effect of 
proper filing with regard to general intangibles or with regard to goods of a type 
which are normally used in more than one jurisdiction (such as automotive equip- 
ment, rolling stock, airplanes, road building equipment, commercial harvesting 
equipment, construction machinery and the like) if such goods are classified as 
equipment or classified as inventory by reason of their being leased by the debtor 
to others. Otherwise, the law (including the conflict of laws rules) of the jurisdic- 
tion where such chief place of business is located shall govern. If the chief place of 
business is located in a jurisdiction which does not provide for perfection of the 
security interest by filing or recording in that jurisdiction, then the security interest 
may be perfected by filing in this State. For the purpose of determining the validity 
and perfection of a security interest in an airplane, and chief place of business of a 
debtor who is a foreign air carrier under the Federal Aviation Act of 1958, as 
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amended, is the designated office of the agent upon whom service of process may 
be made on behalf of the debtor. 

(3) If personal property other than that governed by subsections (1) and (2) is 
already subject to a security interest when it is brought into this State, the validity 
of the security interest in this State is to be determined by the law (including the 
conflict of laws rules) of the jurisdiction where the property was when the security 
interest attached. However, if the parties to the transaction understood at the time 
that the security interest attached that the property would be kept in this State and 
it was brought into this State within 30 days after the security interest attached for 
purposes other than transportation through this State, then the validity of the secu- 
rity interest in this State is to be determined by the law of this State. If the secu- 
rity interest was already perfected under the law of the jurisdiction where the 
property was when the security interest attached and before being brought into this 
State, the security interest continues perfected in this State for four months and 
also thereafter if within the four-month period it is perfected in this State. The se- 
curity interest may also be perfected in this State after the expiration of the four- 
month period; in such case perfection dates from the time of perfection in this 
State. If the security interest was not perfected under the law of the jurisdiction 
where the property was when the security interest attached and before being 
brought into this State, it may be perfected in this State; in such case perfection 
dates from the time of perfection in this State. 

(4) Notwithstanding subsections (2) and (3), if personal property is covered 
by a certificate of title issued under a statute of this State or any other jurisdiction 
which requires indication on a certificate of title of any security interest in the 
property as a condition of perfection, then the perfection is governed by the law of 
the jurisdiction which issued the certificate. 

(5) Notwithstanding subsection (1) and § 25-9-302, if the office where the as- 
signor of accounts or contract rights keeps his records concerning them is not lo- 
cated in a jurisdiction which is a part of the United States, its territories or pos- 
sessions, and the accounts or contract rights are within the jurisdiction of this State 
or the transaction which creates the security interest otherwise bears an appropriate 
relation to this State, this article governs the validity and perfection of the security 
interest and the security interest may only be perfected by notification to the account 
debtor. (1945, c. 196, s. 2; 1957, c. 564; 1965, c. 700, s. 1.) 

Editor’s Note. — The last sentence of are optional in the 1962 Official Text of 
subsection (2) and all of subsection (5) the UCC. 


OFFICIAL COMMENT 
Prior uniform statutory provisions: Sub- with the problem of collateral brought in- 


section (3)—Section 14, Uniform Condi- 
tional Sales Act. 

Changes: Completely rewritten. 

Purposes of changes: 

1. Under Section 9—102 this Article ap- 
plies to the transactions described in that 
Section “so far as concerns any personal 
property and fixtures within the jurisdic- 
tion of this state’. That is equivalent to 
saying, in most cases, that the Article ap- 
plies when the collateral is physically lo- 
cated in this state. This section amplifies 
that general principle and states special 
rules in three situations which have given 
difficulty under earlier statutes. Subsec- 
tions (1) and (2) in effect state when this 
state claims jurisdiction over accounts and 
contract rights (subsection (1)) and over 
mobile equipment and general intangibles 
(subsection (2)). Subsection (3) deals 


to this state subject to a security interest 
which attached elsewhere. 


2. The general rule of Section 9—102 is 
difficult of application with respect to cer- 
tain types of intangible collateral. This 
Article classifies intangible property as in- 
struments (defined in Section 9—105 to in- 
clude investment securities as well as 
conventional negotiable instruments), doc- 
uments (defined in Sections 9—105 and 1— 
201 to include bills of lading, warehouse 
receipts and the like), chattel paper (de- 
fined in Section 9—105), accounts, con- 
tract rights and general intangibles (de- 
fined in Section 9—106). The genera) rule 
is appropriate and applies to instruments, 
documents and chattel paper: in contem- 
plation of law and by common understand- 
ing and practice the property right or 
claim evidenced by an instrument, docu- 
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ment or chattel paper is thought of as be- 
ing merged in or syinbolically represented 
by the piece of paper, whose indorsement 
or delivery is a prerequisite to a transfer 
of the underlying claim or right. This Arti- 
cle therefore applies to security interests 
in instruments, documents, and chattel 
paper when the relevant pieces of paper 
are in this state. 

Accounts, contract rights and general 
intangibles do not fit that simple pattern. 
As to them there is no indispensable or 
symbolic document which represents the 
underlying claim, whose indorsement or 
delivery is the one effectua) means of 
transfer. 

There is a considerable body of case law 
dealing with the situs of choses in action. 
This case law is in the highest degree con- 
fused, contradictory and uncertain; it af- 
fords no base on which to build a statu- 
tory rule. 

An account receivable arises typically 
out of a sale; the contract of sale may be 
executed in State A, the goods shipped 
from a warehouse in State B to the 
buyer (account debtor) in State C. The 
account may then be assigned to an as- 
signee in State D. The seller-assignor may 
keep his principal records in State E. Un- 
der the non-notification system of accounts 
receivable financing, the  seller-assignor, 
despite the assignment, bills and collects 
from the account debtor; under notifica- 
tion financing the account debtor makes 
payment to the assignee, but the bills may 
be prepared and sent out by either as- 
signor or assignee. The contacts of the 
transaction are with many jurisdictions: 
to which one is it appropriate to look for 
the governing law? 

All this applies with equal force to con- 
tract rights. Even more complicated situa- 
tions may be anticipated when the col- 
lateral consists of novel or uncommon 
types of personal property, which fall 
within the definition of general intangibles. 

If we bear in mind that one of the prin- 
cipal questions involved is where certain 
financing statemeuts shall be filed, two 
things become clear. First: since the pur- 
pose of filing is to allow subsequent cred- 
itors of the debtor-assignor to determine 
the true status of his affairs, the place 
chosen must be one which such creditors 
would normally associate with the as- 
signor; thus the place of business of the 
assignee and the places of business or resi- 
dences of the various account debtors must 
be rejected. Second: since the validity of 
the assignment against third parties may 
depend on the filing of a financing state- 
ment in the proper place, it is vital that 
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the place chosen be one which can be de- 
termined with the least possible risk of 
error. 

Subsection (1), following some of the 
existing state statutes, adopts the rule 
that security interests in accounts or con- 
tract rights are covered when the office 
of the assignor where he keeps his records 
concerning them is in this state. Since 
general intangibles are not closely associ- 
ated with particular records, a different 
rule (subsection (2) and Comment 5) is 
adopted for them. 

In a state in which under this Article 
filing with reference to assignments of ac- 
counts and contract rights is generally in 
a state and not a county office, no problem 
arises under the subsection (1) rule if all 
the assignor’s places of business are in 
this state. As to the optional provision for 
county filing, see Section 9—401 and Com- 
ment. For the multi-state business there 
is no easy solution. The office where the 
assignor keeps his records of accounts or 
contract rights will be typically the princi- 
pal financial office of the enterprise. Fre- 
quently records of an account may be kept 
in several offices: for example, in the 
branch office where the account debtor 
placed his order and in the warehouse 
from which the goods were shipped as well 
as in the principal financial office: in such 
a case, it is the internal practice of the as- 
signor—i. e., which of the various records 
is controlling for gencral accounting pur- 
poses of the enterprise—that determines 
whether the law of this state or of some 
other jurisdiction shall apply. In the great 
majority of cases the test of subsection (1) 
is easy to apply; some situations remain, 
which will have to be worked out on a 
case by case basis, and which neither this 
nor any other statutory formula can settle 
in advance beyond the possibility of a 
doubt. There is, however, one easy answer: 
if there might be more than one state in 
which it could be claimed that the assignor 
keeps his records, let the assignee file in 
all such states. Filing is simple and inex- 
pensive, and the entire problem can there- 
by be avoided. 

If the record-keeping office is moved in- 
to “this state” after a security interest has 
been perfected under the law of another 
jurisdiction, the secured party should file 
in this state, since Section 9—401(3) is in- 
applicable. 

3. Another class of collateral for which 
a special rule is stated (subsection (2)) is 
mobile goods which are normally moved 
for use from one jurisdiction to another. 
Such goods are generally classified as 
equipment; occasionally they may be clas- 
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sified as inventory, for example, autos 


owned by a car rental agency. Under 
many present chattel mortgage and condi- 
tional sales acts the mortgagee or condi- 
tional vendor must file in each filing dis- 
trict in which such mobile equipment is 
used—which is possible although onerous 
in some cases, but not even possible in the 
case, for example, of non-scheduled truck- 
ing operations. Subsection (2) provides 
that a security interest in such equipment 
or inventory is subject to this Article 
when the debtor’s chief place of business is 
in this state. “Chief place of business” does 
not mean the place of incorporation; it 
means the place from which in fact the 
debtor manages the main part of his busi- 
ness operations. That is the place where 
persons dealing with the debtor would 
normally look for credit information, and 
is the appropriate place for filing. The 
term “chief place of business” is not de- 
fined in this section or elsewhere in this 
Act. Doubt may arise as to which is the 
“chief place of business” of a multi-state 
enterprise with decentralized, autonomous 
regional offices. A secured party in such 
a case may easily protect himself at no 
great additional burden by filing in each 
of several places. Although under this 
formula, as under the accounts receivable 
rule stated in subsection (1), there will 
be doubtful situations, the subsection states 
a rule which will be simple to apply in 
most cases, which will make it possible to 
dispense with much burdensome and use- 
less filing, and which will operate to pre- 
serve a security interest in the case of non- 
scheduled operations. 

Similarly, if the chief place of business 
of the debtor is moved into “this state” 
after a security interest has been perfected 
in another jurisdiction, the secured party 
should file in this state, since Section 9— 
401(3) is inapplicable. 

Section 9—302(3> should be consulted 
for certain transactions to which the filing 
provisions of this Article do not apply. 
Where property is covered by a certificate 
of title, the governing rule is stated in 
subsection (4) of this section 

4. Notice that the rule of subsection (2) 
applies to goods of a type “normally used” 
in more than one jurisdiction; there is no 
requirement that particular goods be in 
fact used out of state. Thus if an enter- 
prise whose chief place of business is in 
State X keeps in this state goods of the 
type covered by subsection (2), this rule 
of the subsection applies even though the 
goods never cross a state line. The defini- 
tions of “equipment” and “inventory” 
(Section 9—109) should be consulted. 
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5. General intangibles present the same 
problem as accounts and contract rights, 
but with an added difficulty. The “office 
where records are kept” rule which subsec- 
tion (1) applies to accounts and contract 
rights is not available here since no rec- 
ords will be kept with respect to many 
types of property which would be “general 
intangibles”. The “chief place of business” 
rule of subsection (2) is adopted as pro- 
viding a convenient filing place. If the 
debtor’s chief place of business is moved 
into “this state’ after a security interest 
has been perfected in another jurisdiction, 
the secured party should file in this state, 
since Section 9—401(3) is inapplicable. 


6. Under subsection (1) this state in 
effect disclaims jurisdiction over certain 
accounts and contract rights and under 
subsection (2) over genera] intangibles 
which, by common law rules, might be 
held to be within the state’s jurisdiction; 
in the same way under subsection (2) 
there is a disclaimer of jurisdiction over 
mobile chattels even though they are 
physically located here. So far as validity, 
perfection and filing are concerned, the 
subsections state the rule that the applica- 
ble law, if it is not the law of this state, 
will be that of the jurisdiction where the 
assignor keeps his records of accounts or 
contract rights, or in the case of mobile 
chattels or general intangibles where the 
debtor’s chief place of business is located. 
If the jurisdiction whose law is applicable 
has enacted this Article or comparable 
legislation, filing, for example, in that ju- 
risdiction will be recognized in this state as 
perfecting the security interest here. The 
other jurisdiction may, however, not have 
such legislation. For example, mobile 
equipment is located in this state; the 
debtor’s chief place of business is in State 
X, which has not enacted this Article. 
Presumably State X will not permit or 
recognize filing on property not physically 
located in State X. Subsections (1) and 
(2) solve this difficulty by making specific 
reference to the conflict of laws rules of 
State X. If the law of State X does not 
assert the jurisdiction which is disclaimed 
by the subsections, then the applicable 
law will be the law which the courts of 
State X would apply to the transaction 
under their conflict of laws principles. In 
the case of mobile equipment, that would 
be presumably this state, where the equip- 
ment is located, and so filing in this state 
would perfect the interest. In the case of 
accounts, contract rights and general in- 
tangibles it would be the jurisdiction 
where the property is deemed located un- 
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der the State X case law on the situs of 
choses in action. 

It is clear that cases may arise where 
the application of these rules will not be a 
simple matter. It is thought however that 
the advantages of the rules far outweigh 
these difficulties—which indeed already ex- 
ist under several state accounts receivable 
statutes. The incorporation of the other 
jurisdiction’s conflict of laws rules makes 
it possible to arrive at a solution in any 
given case. Where both jurisdictions have 
enacted this Article or comparable legisla- 
tion, there is no difficulty in applying the 
rules. 

The opticnal sentence at the end of sub- 
section (2) provides a special rule for se- 
curity interests in airplanes owned by a 
foreign air carrier. Without that sentence 
subsection (2) may refer such a case to 
the law of a foreign nation whose law is 
difficult or impossible to ascertain, and 
there may be doubt as to whether the 
third sentence of subsection (2) is applica- 
ble so as to permit perfection by filing “in 
this state.” The optional sentence clears 
up such doubts by treating as the chief 
place of business the office designated for 
service of process in the United States un- 
der the Federal Aviation Act of 1958. To 
the extent that it is applicable, the Con- 
vention on the International Recognition of 
Rights in Aircraft supersedes state legisla- 
tion on this subject, but many nations are 
not parties to that Convention. 

7. Collateral other than accounts, con- 
tract rights, general intangibles and mobile 
equipment may be brought into this state 
subject to a security interest which has 
attached and may have been perfected un- 
der the laws of another jurisdiction. If the 
property is covered by a certificate of ti- 
tle, subsection (4) applies. In other cases, 
under subsection (3) this Article applies 
from the time the collateral comes into 
this state, except that (1) the validity of 
the security interest is determined by the 
law of the jurisdiction where it attached 
(unless pursuant to an understanding of 
the parties the collateral is brought here 
within 30 days thereafter) and (2) if the 
security interest was perfected in the ju- 
risdiction where the collateral was kept be- 
fore being brought here, it continues per- 
fected in this state for four months after 
the collateral is brought in, although the 
filing requirements of this Article have 
not been complied with here. After the four 
month period the secured party must 
comply with the perfection requirements of 
this Article (i. e., must file if filing is re- 
quired). This rule differs from that of Sec- 
tion 14 of the Uniform Conditional Sales 
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Act. Under that section a conditional seller 
was required to file within 10 days after he 
“received notice” that the goods had been 
removed into this state. Apparently, under 
the Uniform Conditional Sales Act, if the 
seller never “received notice” his interest 
continued or became perfected in this state 
without filing, whether or not it had been 
perfected in the original jurisdiction. Sub- 
section (3) proceeds on the theory that 
not only the secured party whose collateral 
has been removed but also creditors of and 
purchasers from the debtor in this state 
should be considered. The four month 
period is long enough for a secured party 
to discover in most cases that the collat- 
eral has been removed and to file in this 
state; thereafter, if he has not done so, his 
interest, although originally perfected in 
the state where it attached, is subject to 
defeat here by those persons who take 
priority over an unperfected security in- 
terest (see Section 9—301). Under Section 
9—312(5) the holder of a perfected conflict- 
ing security interest is such a person even 
though during the four month period the 
conflicting interest was junior. Compare 
the situation arising under Section 9—403 
(2) when a filing lapses. 

In case of delay beyond the four-month 
period, there is no “relation back”; and 
this is also true where, in this state, the 
security interest is perfected for the first 
time. 

Note that even after the four-month 
period, it is the law of the jurisdiction 
where the security interest attached which 
determines its validity. That is to say, such 
matters as formal requisites continue to be 
tested by the law with reference to which 
the parties originally contracted. other 
matters (rights of third parties, rights on 
default and so on) are governed by this 
Article. 


Subsection (3) does not apply to the 
case of goods removed from one filing dis- 
trict to another within this state (see sub- 
section (3) of Section 9—401), but only to 
property brought into this state from 
another jurisdiction (i. e., from another 
state, from a foreign country, or from 
federal territory). 

8. Optional subsection (5) makes an ex- 
ception to subsection (1) and to Section 
9—302 on the requirement of filing. Where 
subsection (1) refers to the law of a 
foreign nation for the validity and perfec- 
tion of a security interest in accounts or 
contract rights, the governing law may be 
difficult or impossible to ascertain. Sub- 
section (5) therefore provides a_ substi- 
tute rule for such cases. if the transaction 
is one which bears an appropriate relation 
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to this state. Compare Sections 1—105, 
9—102. If a buyer of goods in this state 
(account debtor) owes money to a foreign 
seller (assignor) who keeps his records 
abroad, and an assignment of the account 
to an assignee in this state is executed 
here, subsection (5) makes the Article ap- 
plicable and makes notification to the ac- 
count debtor the exclusive method of per- 
fecting the assignment. Where there are 
points of contact with other states as well 
as this state, the question whether the rela- 
tion to this state is “appropriate” is left 
to judicial decision. 
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Cross references: 

Sections 1—105, 9—102 and 9—401. 

Point 3: Section 9—302. 

Point 7: Sections 9—301, 9—312 and 9— 
402. 

Definitional cross references: 

“Account”. Section 9—106. 

“Contract right”. Section ¢—106. 

“Debtor”. Section 9—105. 

“Equipment”. Section 9—109. 

“General intangibles”. Section 9—106. 

“Goods”. Section 9—105. 

“Inventory”. Section 9—109. 

“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) probably changes the 
prior North Carolina conflict of laws rule 
relating to the initial validity of assign- 
ments of accounts or contract rights. No 
cases involving assignments have been 
found, but, generally, the law of the place 
where the last act necessary for the cre- 
ation of the contract took place would gov- 
ern. Bundy v. Commercial Credit Corp., 
200 N.C. 511, 157 S.E. 860 (1931). The 
Code adopts the rule that the law of the 
place where the records concerning the ac- 
counts are kept will govern both the va- 
lidity of the assignment and the perfection 
of the security interest therein. Prior rules 
regarding the protection of an assignment 
and the perfection of a security interest in 
accounts provided that North Carolina law 
should govern if the transaction out of 
which the account arose took place in this 
State, if payment was to be made in this 
State, or if the account had situs in this 
State under the normal conflict of laws 
rules. GS 44-78. 

Subsection (2) changes prior law. Un- 
der former law, the question would have 


been resolved by determining whether or 
not the goods in question had acquired a 
situs in this State. See GS 44-38.1. 

The North Carolina rules set out in GS 
44-38.1 are similar in purpose to subsection 
(3). However, some changes are effected, 
the major one being that the Code does 
not require that the secured party file or 
register the security interest in this State 
within ten days after receiving notice that 
the chattel has been removed to this State 
and has acquired situs here. See GS 44- 
38.1 (b) (2). Rather, under the Code, the 
secured party is protected for the maxi- 
mum four month period without additional 
action. Also, the Code does not make reg- 
istration in the former state a prerequisite 
to temporary perfection of the security in- 
terest in this State as did prior law. GS 
44-38.1 (d). 

The rules of law relating to the perfec- 
tion of security interests in motor vehicles 
brought in from another jurisdiction are 
virtually identical to the rules of subsection 
(3). See GS 20-58 (c). 


§ 25-9-104. Transactions excluded from article.—This article does not 


apply 


(a) to a security interest subject to any statute of the United States such as the 
Ship Mortgage Act, 1920, to the extent that such statute governs the rights of par- 
ties to and third parties affected by transactions in particular types of property; 


or 
(b) toa landlord’s lien ; or 


(c) toa lien given by statute or other rule of law for services or materials except 
as provided in § 25-9-310 on priority of such liens ; or 
(d) to a transfer of a claim for wages, salary or other compensation of an em- 


ployee ; or 


(e) to an equipment trust covering railway rolling stock ; or 


(f{) toa sale of accounts, contract rights or chattel paper as part of a sale of the 
business out of which they arose, or an assignment of accounts, contract rights or 
chattel paper which is for the purpose of collection only, or a transfer of a contract 
right to an assignee who is also to do the performance under the contract ; or 

(g) to a transfer of an interest or claim in or under any policy of insurance; or 

(h) toa right represented by a judgment; or 
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(1) to any right of setoff; or 
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(j) except to the extent that provision is made for fixtures in § 25-9-313, to the 
creation or transfer of an interest in or lien on real estate, including a lease or rents 


thereunder ; or 


(k) to a transfer in whole or in part of any of the following: any claim arising 
out of tort; any deposit, savings, passbook or like account maintained with a bank, 


savings and loan association, credit union or like organization. 


Landlord’s Lien Had Priority under 
Former Agricultural Lien Act. — See 
Brewer v. Chappell, 101 N.C. 251, 7 S.E, 
670 (1888); Ballard & Co. v. Johnson, 114 
N.C. 141, 19 S.E. 98 (1894); Williams v. 


OFFICIAL 
Prior uniform statutory provision: 
None. 


Purposes: 

To exclude certain security transactions 
from this Article. 

1. Where a federal] statute regulates the 
incidents of security interests in particular 
types of property, those security inter- 
ests are of course governed by the 
federal statute and excluded from this Ar- 
ticle. The Ship Mortgage Act, 1920, is an 
example of such a federal act. Legislation 
covering aircraft financing has been pro- 
posed to the Congress, and, if enacted, 
would displace this Article in that field. 
The present provisions of the Civil Aero- 
nautics Act (49 U.S.C.A. § 523) call for 
registration of title to and liens upon air- 
craft with the Civil] Aeronautics Adminis- 
trator and such registration is recognized 
as equivalent to filing under this Article 
(Section 9—302(3)); but to the extent that 
the Civil Aeronautics Act does not regu- 
late the rights of parties to and third par- 
ties affected by such transactions, security 
interests in aircraft remain subject to this 
Article, pending passage of federal legisla- 
tion. 


Although the Federal Copyright Act 
contains provisions permitting the mort- 
gage of a copyright and for the recording 
of an assignment of a copyright (17 U.S.C. 
§§ 28, 30) such a statute would not 
seem to contain sufficient provisions regu- 
lating the rights of the parties and third 
parties to exclude security interests in 
copyrights from the provisions of this Ar- 
ticle. Compare Republic Pictures Corp. v. 
Security-First National Bank of Los An- 
geles, 197 F.2d 767 (9th Cir. 1952). Com- 
pare also with respect to patents, 35 U.S.C. 
§ 47. The filing provisions under these Acts, 
like the filing provisions of the Aeronau- 
tics Act, are recognized as the equivalent 
to filing under this Article. Section 9— 
302(3). 

Even such a statute as the Ship Mort- 
gage Act is far from a comprehensive reg- 


(1965, c. 700, § 1.) 
Davis, 183 N.C. 90,110 S.E. 577 (1922); 
Montague v. Thorpe, 196 N.C. 163, 144 
S.E. 691 (1928); Rhodes v. Smith-Doug- 
lass Fertilizer Co., 220 N.C. 21, 16 S.E.2d 
408 (1941). 


COMMENT 


ulation of all aspects of ship mortgage 
financing. That Act contains provisions on 
formal requisites, on recordation and on 
foreclosure but not much more. If prob- 
lems arise under a ship mortgage which 
are not covered by the Act, the federal 
admiralty court must decide whether to 
improvise an answer under “federal law” 
or to follow the law of some state with 
which the mortgage transaction has ap- 
propriate contacts. The exclusionary lan- 
guage in paragraph (a) is that this Article 
does not apply to such security interest 
“to the extent” that the federal statute 
governs the rights of the parties. Thus if 
the federal statute contained no relevant 
provision, this Article could be looked to 
for an answer. 


2. Except for fixtures (Section 9—313), 
the Article applies only to security inter- 
ests in personal property. The exclusion of 
landlord’s liens by paragraph (b) and of 
leases and other interests in or liens on 
real estate by paragraph (j) merely re- 
iterates the limitations on coverage already 
made explicit in Section 9—102(3). See 
Comment 4 to that section. 


3. In all jurisdictions liens are given 
suppliers of many types of services and 
materials either by statute or by common 
law. It was thought to be both inappro- 
priate,and unnecessary for this Article to 
attempt a general codification of that lien 
structure which is iu considerable part de- 
termined by local conditions and which is 
far removed from ordinary commercial 
financing. Paragraph (c) therefore ex- 
cludes such liens from the Article. Sec- 
tion 9—310 states a rule for determining 
priorities between such liens and the con- 
sensual security interests covered by this 
Article. 


4. In many states assignments of wage 
claims and the like are regulated by stat- 
ute. Such assignments present important 
social problems whose solution should be 
a matter of local regulation. Paragraph 


519 


§ 25-9-105 


(d) therefore excludes them from this Ar- 
ticle. 

5. The exclusion of (e) is made because 
the persons chiefly interested in railroad 
equipment trusts have insisted that their 
rights and obligations are better governed 
by existing law. Notice that the exclusion 
applies only to equipment trusts cover- 
ing railway rolling stock. Equipment 
trusts on other kinds of property (e. g. 
trucks, busses, contractors’ equipment) are 
therefore covered by the Article, and so 
are security arrangements on railway roll- 
ing stock which are not equipment trusts. 
Further, the exclusion of (e) does not af- 
fect the question of the extent to which 
Section 20c of the Interstate Commerce 
Act (49 U.S.C. § 20c) overrides state law. 
See exclusion (a), Comment 1 and Section 
9.302(3) (a). 

6. In general sales as well as security 
transfers of accounts, contract rights and 
chattel paper are within the Article (see 
Section 9—102). Paragraph (f) excludes 
from the Article certain transfers of such 
intangibles which, by their nature, have 
nothing to do with commercial financing 
transactions. 


7. Rights under life insurance and other 
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policies, and deposit accounts, are often 
put up as collateral. Such transactions are 
often quite special, do not fit easily under 
a general commercial statute and are 
adequately covered by existing law. Para- 
graphs (g) and (k) make appropriate ex- 
clusions. 

8. The remaining exclusions go to other 
types of claims which do not customarily 
serve as commercial collateral: judgments 
under paragraph (h), set-offs under para- 
graph (i) and tort claims under paragraph 
(k). 

Cross references: 

Point 1: Section 9—302(3). 

Point 2: Sections 9—102(3) and 9—313. 

Point 3: Sections 9—102(2) and 9—310. 

Point 5: Section 9—302(3). 

Point 6: Section 9—102. 


Definitional cross references: 
“Account”. Section 9—106. 

“Bank”. Section 1—201. 

“Chattel paper”. Section 9—105. 
“Contract”. section 1—=201. 
“Contract right”. Section 9—106. 
“Party”. Section 1—201. 

“Rights”. Section 1—201. 

“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (b) preserves the operation 
and presumably the priority of the land- 
lord’s lien, GS 42-15. See In re Einhorn 
Bros, 1.716 Sopp.655 280 es Pann o59), 
aff'd, 272 F.2d 434 (3d Cir. 1959). 


Subsection (c) excludes from the opera- 
tion of the article the common-law and 
statutory liens of persons who furnish 
services and materials. The validity of the 
following liens recognized by statute in 
North Carolina is not affected by the 
Code: Liens of mechanics, laborers and 
materialmen, GS 44-1 through 44-5; liens 
on vessels, GS 44-15 through 44-29; liens 
of hotel keepers and livery stable keepers, 
GS 44-30 through 44-33. However, the 
priority of the nonpossessory liens of this 
class may be changed. See North Carolina 
Comment to GS 25-9-310. 


Subsection (d) excludes assignments of 
wages and statutes regulating those as- 
signments such as GS 95-31. 


Subsection (f): Article 9 governs all 
assignments of accounts or contract rights 
whether or not made for purposes of ac- 
quiring a security interest, except those 
types of assignments enumerated in subsec- 
tion (f). 

Subsection (g) excludes assignments for 
security or otherwise of any interest or 
claim under a policy of insurance. Thus, 
statutes such as GS 58-98 (assignment of 
policy other than life as collateral security) 
and 58-32 (insurance as security for loan 
by the company), remain operable. 

Subsection (j) makes it clear that 
whether or not rents from or leases on 
real property are, by applicable State law, 
considered as personal property, this ar- 
ticle does not apply to security interests 
therein. GS 47-20.4, which provides for the 
place of registration of chattels real, con- 
tinues in effect, as do all other statutes 
affecting security interests in real prop- 
erty. 


§ 25-9-105. Definitions and index of definitions. — (1) In this article 


unless the context otherwise requires : 


(a) “Account debtor” means the person who is obligated on an account, chattel 


paper, contract right or general intangible ; 


(b) “Chattel paper’ means a writing or writings which evidence both a mone- 
tary obligation and a security interest in or a lease of specific goods. When a trans- 
action is evidenced both by such a security agreement or a lease and by an instru- 
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ment or a series of instruments, the group of writings taken together constitutes 
chattel paper ; 

(c) “Collateral’’ means the property subject to a security interest, and includes 
accounts, contract rights and chattel paper which have been sold ; 

(d) ‘‘Debtor” means the person who owes payment or other performance of the 
obligation secured, whether or not he owns or has rights in the collateral, and in- 
cludes the seller of accounts, contract rights or chattel paper. Where the debtor 
and the owner of the collateral are not the same person, the term “debtor” means 
the owner of the collateral in any provision of the article dealing with the collateral, 
the obligor in any provision dealing with the obligation, and may include both 
where the context so requires ; 

(e) “Document” means document of title as defined in the general definitions of 
article 1 (§ 25-1-201) ; 

(f) “Goods” includes all things which are moveable at the time the security in- 
terest attaches or which are fixtures (§ 25-9-313), but does not include money, 
documents, instruments, accounts, chattel paper, general intangibles, contract rights 
and other things in action. ‘‘Goods” also include the unborn young of animals and 
growing crops; 

(g) “Instrument” means a negotiable instrument (defined in § 25-3-104), or a 
security (defined in § 25-8-102) or any other writing which evidences a right to 
the payment of money and is not itself a security agreement or lease and is of a 
type which is in ordinary course of business transferred by delivery with any nec- 
essary indorsement or assignment ; 

(h) “Security agreement” means an agreement which creates or provides for a 
security interest ; 

(i) ‘Secured party” means a lender, seller or other person in whose favor there 
is a security interest, including a person to whom accounts, contract rights or chat- 
tel paper have been sold. When the holders of obligations issued under an in- 
denture of trust, equipment trust agreement or the like are represented by a trustee 
or other person, the representative is the secured party. 

(2) Other definitions applying to this article and the sections in which they ap- 
pear are: 

“Account.” § 25-9-106. 

“Consumer goods.” § 25-9-109 (1). 

“Contract right.” § 25-9-106. 

“Fiquipment.” § 25-9-109 (2). 

“Farm products.” § 25-9-109 (3). 

“General intangibles.” § 25-9-106. 

“Inventory.” § 25-9-109 (4). 

“Lien creditor.” § 25-9-301 (3). 

“Proceeds.” § 25-9-306 (1). 

“Purchase money security interest.” § 25-9-107. 

(3) The following definitions in other articles apply to this article: 

“Check.” § 25-3-104. 

“Contract for sale.” § 25-2-106. 

“Holder in due course.” § 25-3-302. 

“Note.” § 25-3-104. 

“Sale.” § 25-2-106. 

(4) In addition article 1 contains general definitions and principles of construc- 
tion and interpretation applicable throughout this article. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provisions. Var- 1. General. It is necessary to have a set 
ious. of terms to describe the parties to a se- 
Purposes: cured transaction, the agreement itself, 
To state the sense in which certain and the property involved therein; but the 
words are used in this Article. selection of the set of terms applicable to 
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any one of the existing forms (e. g., mort- 
gagor and mortgagee) might carry to 
some extent the implication that the exist- 
ing law referable to that form was to be 
used for the construction and interpreta- 
tion of this Article. Since it is desired to 
avoid any such implication, a set of terms 
has been chosen which have no common 
law or statutory roots tying them to a 
particular form. 

In place of such terins as “chattel mort- 
gage,” “conditional sale,” “assignment of 
accounts receivable,” “trust receipt,” etc., 
this Article substitutes the general term 
“security agreement” defined in subsec- 
tion (1) (h). In place of “mortgagor,” 
“mortgagee.” ‘conditional vendee,” “con- 
ditional vendor,” etc., this Article substi- 
tutes “debtor”, defined in subsection (1) 
(d), and “secured party,” defined in sub- 
section (1) (i). The property subject to 
the security agreement is “collateral,” de- 
fined in subsection (1) (c). The interest 
in the collateral which is conveyed by the 
debtor to the secured party is a “security 
interest”, defined in Section i1—201(37). 


2. Parties. The parties to the security 
agreement are the “debtor” and the “se- 
cured party.” 

“Debtor”: In all but a few cases the per- 
son who owes the debt and the person 
whose property secures the debt will be 
the same. Occasionally, one person fur- 
nishes security for another’s debt, and 
sometimes property is transferred subject 
to a secured debt of the transferor which 
the transferee does not assume; in such 
cases, under the second sentence of the 
definition, the term “debtor” may, depend- 
ing upon tne context, include either or 
both such persons. Section 9—112 sets out 
special rules which are applicable where 
collateral ts owned by a person who does 
not owe a debt. 

“Secured Party’: The term includes any 
person in whose favor there is a security 
interest (defined in Section 1—201). The 
term is used equally to refer to a person 
who as a seller retains a lien on or title to 
goods sold, to a person whose interest 
arises initially from a loan transaction, and 
to an assignee of either. Note that a 
seller is a “secured party” in relation to 
his customer; the seller becomes a “debt- 
or” if he assigns the chattel paper as col- 
lateral. This is also true of a lender who 
assigns the debt as collateral. With the ex- 
ceptions stated on Section 9—104(f) the 
Article applies to any sale of accounts, 
contract rights or chattel paper: the term 
“secured party” includes as assignee of 
such intangibles whether by sale or for 
security, to distinguish him from the payee 
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of the account, for example, who becomes 
a “debtor” by pledging the account as se- 
curity for a loan. 

“Account Debtor’: Where the collateral 
is an account, contract right, chattel paper 
or general intangible the original obligor 
is called the “account debtor’, defined in 
subsection (1) (a). 

3. Property subject to the security 
agreement. “Collateral”, defined in subsec- 
tion (1) (c), is a general term of tangi- 
ble and intangible property subject to a se- 
curity interest. For some purposes the Code 
makes distinctions between different types 
of collateral and therefore further classifi- 
cation of collateral is necessary. Collateral 
which consists of tangible property is 
“goods”, defined in subsection (1) (f); and 
“goods” are again subdivided in Section 
9—109. For purposes of this Article all in- 
tangible collateral fits one of six categories, 
three of which, “accounts’, “contract 
rights” and “general intangibles”, are de- 
fined in the following Section 9—106; the 
other three, “documents”, “instruments” 
and ‘chattel paper”, are defined in subsec- 
tions (1) (e), (1) (g) and (1) (b) of this 
Section. 

“Goods”: The definition in subsection (1) 
(f) is similar to that contained in Section 
2—105 except that the Sales Article def- 
inition refers to “time of identification to 
the contract for sale”, while this definition 
refers to “the time the security interest 
attaches’”’. 

For the treatment of fixtures, Section 
9—313 should be consulted. It will be 
noted that the treatment of fixtures under 
Section 9—313 does not at all points con- 
form to their treatment under Section 2— 
107 (goods to be severed from realty). 
Section: 2—107 relates to sale of such 
goods; Section 9—313 to security interests 
in them. The discrepancies between the 
two sections arise from the differences in 
the types of interest covered. 

For the purpose of this Article, goods 
are classified as “consumer goods”, ‘“‘equip- 
ment”, “farm products”, and “inventory”; 
those terms are defined in Section 9—109. 
When the general term “goods” is used 
in this Article, it includes, as may be ap- 
propriate in the context, the subclasses of 
goods defined in Secticn 9—109. 


“Instrument”: The term as defined in 
subsection (1) (g) includes not only nego- 
tiable instruments and investment securi- 
ties but also any other intangibles evi- 
denced by writings which are in ordinary 
course of business transferred by delivery. 
As in the case of chattel paper “delivery” 
is only the minimum stated and may be 
accompanied by other steps. 
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If a writing is itself a security agree- 
ment or lease with respect to specific 
goods it is not an instrument although it 
otherwise meets the term of the definition. 
See Comment below on “chattel paper”. 

“Documents”: See the Comment under 
Section 1—201(15). 

“Chattel paper”: To secure his own fi- 
nancing a secured party may wish to bor- 
row against or sell the security agreement 
itself along with his interest in the col- 
lateral which he has received from his 
debtor. Since the refinancing of paper se- 
cured by specific goods presents some 
problems of its own, the term “chattel 
paper” is used to describe this kind of 
collateral. The comments under Section 
9—308 further describe this concept. 

4. The following transactions illustrate 
the use of the terin “chattel paper” and 
some of the other terms defined in this 
section. 


A dealer sells a tractor to a farmer on 
conditional sales contract. The conditional 
sales contract is a “security agreement”, 
the farmer is the ‘debtor’, the dealer is 
the ‘‘secured party” and the tractor is the 
type of “collateral” defined in Section 9— 
109 as “equipment”. But now the dealer 
transfers the contract to his bank, either 
by outright sele or to secure a loan. Since 
the conditional sales contract is a security 
agreement relating to specific equipment 
the conditional sales contract is now the 
type of collateral called “chattel paper’. 
In this transaction between the dealer and 
his bank, the bank is the “secured party”, 
the dealer is the “debtor”, and the farmer 
is the “account debtor”. 


Under the definition of “security inter- 
est” in Section 1—201(37) a lease does not 
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create a security interest unless intended 
as security. Whether or not the lease it- 
self is a security agreement, it is chattel 
paper when transferred if it relates to 
specific goods. Thus, if the dealer enters 
into a straight lease of the tractor to the 
farmer (not intended as security), and then 
arranges to borrow money on the security 
of the lease, the lease is chattel paper. 


Chattel mortgages and conditional sales 
contracts are frequently executed in con- 
nection with a negotiable note or a series 
of such notes. Under the definitions in sub- 
sections (1) (b) and (1) (g) the rules ap- 
plicable to chattel paper, rather than those 
relating to instruments, are applicable to 
the group of writings (contract plus note) 
taken together. 

5. Comments to the definitions indexed 
in subsections (2) and (3) follow the sec- 
tions in which the definitions are con- 
tained. 

Cross references: 

Point 2: Sections 9—104(f) and 9—112. 

Point 3: Sections 2—105, 2—-107, 9—106, 
9—109, 9—308 and 9—313. 


Definitional cross references: 
“Account”. Section 9—106. 
“Agreement”. Section 1—201. 
“Contract right” Section $—106. 
“Document of title’. Section 1—201. 
“General intangibles”. Section 9—106. 
“Holder”. Section 1—201. 

“Money”. Section 1—201. 
“Negotiable instrument”. Section 3—104. 
“Person”. Section 1—201. 
“Representative”. Section 1—201. 
“Rights”. Section 1—201. 

“Security”. Section 8—102. 

“Security interest”. Section 1—201. 
“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section defines the new  termi- 
nology which the Code applies to the se- 
curity interest. The terminology is new, 


§ 25-9-106. Definitions: 
tangibles.’’ 


““Account’’; ‘‘contract right’’; 
—‘“Account” means any right to payment for goods sold or leased or 


but the concepts are familiar ones. The 
definition of “security interest” appears in 
GS 25-1-201 (37). 


BIG 


general in- 


for services rendered which is not evidenced by an instrument or chattel paper. 
“Contract right” means any right to payment under a contract not yet earned by 
performance and not evidenced by an instrument or chattel paper. “General in- 
tangibles’” means any personal property (including things in action) other than 
goods, accounts, contract rights, chattel paper, documents and instruments. (1945, 


c. 196, s. 1; 1957, c. 504; 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: the definitions of “document of title” (Sec- 
None. tion 1—201), “chattel paper” (Section 9— 
Purposes: 105) and “instrument” (Section 9—105). 
The terms defined in this section round Those three terms cover the various cate- 
out the classification of intangibles: see gories of commercial paper which are 
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either negotiable or to a greater or less 
extent dealt with as if negotiable: the 
closely related terms ‘‘account” and “con- 
tract right” cover those choses in action 
which may be the subject of commercial 
financing transactions but which are not 
evidenced by an indispensable writing. 
The term “general intangibles” brings un- 
der this Article miscellaneous types of 
contractual rights and other personal prop- 
erty which are used or may become cus- 
tomarily used as commercial security. Ex- 
amples are goodwill, literary rights and 
rights to performance. Other examples are 
copyrights, trade-marks and patents, ex- 
cept to the extent that they may be ex- 
cluded by Section 9—104(a). This Article 
solves the problems of filing of security 
interests in these types of intangibles (Sec- 
tions 9—103(2) and 9—401). Note that this 
catch-all definition does not apply to types 
of intangibles which are specifically ex- 
cluded from the coverage of the Article 
(Section 9—104) and note also that under 
Section 9—302(2) (a) filing under a federal 
statute may satisfy the filing requirements 
of this Article. 


“Account” as defined is a right to pay- 
ment for goods sold or leased or services 
rendered: that is to say, a right earned by 
performance, whether or not due and pay- 
able, the ordinary commercial account re- 
ceivable. “Contract right” is a right to be 
earned by future performance under an ex- 
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isting contract: for example, rights to arise 
when deliveries are made under an install- 
ment contract or as work is completed un- 
der a building contract. Contract rights 
may be regarded as potential accounts: 
they become accounts as performance is 
made under the contract. 

It has been found advisable to distin- 
guish rights earned from rights not yet 
earned for several reasons. The recogni- 
tion of the “contract right” as collateral] in 
a security transaction makes clear that this 
Article rejects any lingering common law 
notion that only rights already earned can 
be assigned. Furthermore in the triangular 
arrangement following assignment, there 
is reason to allow the original parties—as- 
signor and account debtor—more flexibility 
in modifying the underlying contract be- 
fore performance than after performance 
(see Section 9—3128). It will, however, be 
found that in most situations the same 
rules apply to both accounts and contract 
rights. 

Cross references: 

Sections 9—103(2), 
(a), 9—318 and 9—4v1. 

Definitional cross references: 

“Chattel paper’. Section 9—105. 

“Contract”. Section 1—201. 

“Document”. Section 9—105. 

“Goods”. Section 9—105. 

“Instrument”. Section 9—105. 


9—104, 9—302(2) 


NORTH CAROLINA COMMENT 


The combined definitions of “account” 
and “contract right” are substantially the 
same as the definition of “account receiv- 
able” appearing in GS 44-77 (1), except 
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that the Code definitions do not include 
contract rights to arise in the future. See 
GS 25-9-204 and Official Comment 4 there- 
to. 


‘Purchase money security interest.’’—A 


security interest is a “purchase money security interest” to the extent that it is 
(a) taken or retained by the seller of the collateral to secure all or part of its 


price ; or 


(b) taken by a person who by making advances or incurring an obligation gives 
value to enable the debtor to acquire rights in or the use of collateral if such value 


is in fact so used. 


LOS Sve. Z0035 aig) 


OFFICIAL COMMENT 


Prior uniform statutory provision: 
None. 

Purposes: 

1. Under existing rules of law and un- 
der this Article purchase money obliga- 
tions often have priority over other obliga- 
tions. Thus a purchase money obligation 
has priority over an interest acquired under 
an after-acquired property clause (Section 
9—312(3) and (4)); where filing is required 
a grace period of ten days is allowed 
against creditors and transferees in bulk 
(Section 9—301(2)); and in some instances 


filing may not be necessary (Section 9— 
S02 (mc mandmcd)ie 

Under this section a seller has a pur- 
chase money security interest if he re- 
tains a security interest in the goods; a fi- 
nancing agency has a purchase money se- 
curity interest when it advances money to 
the seller, taking back an assignment of 
chattel paper, and also when it makes ad- 
vances to the buyer (e. g., on chattel) mort- 
gage) to enable him to buy, and he uses 
the money for that purpose. 

2. When a purchase money interest is 
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claimed by a secured party who is not a 
seller, he must of course have given pres- 
ent consideration. This section therefore 
provides that the purchase money party 
must be one who gives value “by making 
advances or incurring an obligation”: the 
quoted language excludes from the pur- 
chase money category any security inter- 
est taken as security for or in satisfaction 
of a preexisting claim or antecedent debt. 
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Cross references: 
Point 1: Sections 9—301, 9—302 and 9— 
Bile 
Point 2: Section 9—108. 
Definitional cross references: 
“Collateral”. Section 9—105. 
“Debtor”. Section 9—105. 
“Person”. Section 1—201. 
“Rights”. Section 1—2v1. 
“Security interest”. Section 1—201. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


This definition of purchase money se- 
curity interest is substantially in accord 
with prior North Carolina law. A “‘purchase 
money” security interest exists where the 
seller reserves a security interest in the 
property for payment of the price, Good- 
rich Silvertown Stores v. Caeser, 214 N.C. 
85, 197 S.E. 698 (1938), or where a person 


property as security for his advances. 
Smith Builders Supply, Inc. v. Rivenbark, 
231 N.C. 213, 56 S.E.2d 431 (1949); Weil 
v. Casey, 125 N.C. 356, 34 S.E. 506 (1899). 
The latter two cases involved security in- 
terests in real property, but the same prin- 
ciple shoutd apply to personal property. 
For the applicability of this section of 


advances money for the purchase and 
takes a mortgage or deed of trust on the 


the Code, see the North Carolina Com- 
ments to GS 25-9-301, 25-9-302, 25-9-312. 


§ 25-9-108. When after-acquired collateral not security for anteced- 
ent debt. — Where a secured party makes an advance, incurs an obligation, re- 
leases a perfected security interest, or otherwise gives new value which is to be se- 
cured in whole or in part by after-acquired property his security interest in the 
after-acquired collateral shall be deemed to be taken for new value and not as secu- 
rity for an antecedent debt if the debtor acquires his rights in such collateral either 
in the ordinary course of his business or under a contract of purchase made pur- 
suant to the security agreement within a reasonable time after new value is given. 


(1965, c. 700, s. 1.) 
OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. Many financing transactions contem- 
plate that the collateral will include both 
the debtor’s existing assets and also as- 
sets thereafter acquired by him in the 
operation of his business. This Article 
generally validates such after-acquired 
property interests (see Section 9—204 and 
Comment) although they may be subordi- 
nated to later purchase money interests 
under Section 9—312(3) and (4). 

Interests in after-acquired property have 
never been considered as involving trans- 
fers of property for antecedent debt 
merely because of the after-acquired fea- 
ture, nor should they be so considered. 
The section makes explicit what has been 
true under the case law: an after-acquired 
property interest is not, by virtue of that 
fact alone, security for a _ pre-existing 
claim. This rule is of importance princi- 
pally in insolvency proceedings under the 
federal Bankruptcy Act or state statutes 
which make certain transfers for anteced- 
ent debt voidable as preferences. The de- 
termination of when a transfer is for ante- 


cedent debt is largely left by the Bank- 
ruptcy Act to state law. 


Two tests must be met under this sec- 
tion for an interest in after-acquired prop- 
erty to be one not taken for an anteced- 
ent debt. First: the secured party must, 
at the inception of the transaction, have 
given new value in some form. Second: 
the after-acquired property must come 1n 
either in the ordinary course of the debt- 
or’s business or as an acquisition which 
is made under a contract of purchase 
entered into within a reasonable time after 
the giving of new value and pursuant to 
the security agreement. The reason for 


the first test needs no comment. The 
second is in line with limitations which 
judicial construction has placed on the 


operation of after-acquired property 
clauses. Their coverage has been in many 
cases restricted to subsequent ordinary 
course acquisitions: this Article does not 
go so far (see Section 9—204 and Com- 
ment), but it does deny present value 
status to out of ordinary course acquisi- 
tions not made pursuant to the original 
loan agreement. This solution gives the 
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secured party full protection as to the 
collateral which he may be reasonably 
thought to have contracted for; it gives 
other creditors the possibility, under the 
law of preferences, of subjecting to their 
claims windfall or uncontemplated acquisi- 
tions shortly before bankruptcy. 

2. The term “value” is defined in Sec- 
tion 1—201(44) and discussed in the ac- 
companying Comment. In this section and 
in other sections of this Article the term 
“new value’ is used but is left without 
statutory definition. The several illustra- 
tions of “new value” given in the text 
of this section (making an advance, in- 
curring an obligation, releasing a perfected 
security interest) as well as the “purchase 
money security interest” definition in Scc- 
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tion 9—107 indicate the nature of the con- 
cept. In other situations it is left to the 
courts to distinguish between ‘‘new” and 
“old” value, between present considerations 
and antecedent debt. 

Cross references: 

Point 1: Sections 9—204 and 9—312. 

Point 2: Section 9—107. 

Definitional cross references: 

“Collateral”. Section 9—105. 

=Contract = oectionsi——e01- 

“Debtor”. Section 9—105. 

“Purchase”. Section 1—201. 

“Rights”. Section 1—201. 

“Secured party”. Section 9—105. 

“Security agreement”. Section 9—105. 

“Security interest”. Section 1—201. 

“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section sets out the conditions un- 
der which the acquisition of a security in- 
terest in subsequently acquired property 
by virtue of an “after-acquired” provision 
in a preceding security agreement will be 
for new value. The section is primarily of 
importance in determining whether the 
acquisition of the security interest in the 
after-acquired property will be deemed a 
transfer for an antecedent debt under the 
Federal Bankruptcy Act § 60 and State 
statutes governing preferences such as 
GS 23-3. Although no cases have been 
found which are precisely in point with this 
section, there are indications that this sec- 
tion will not change the approach of the 
North Carolina court. In Godwin v. Mur- 
chison Nat’! Bank, 145 N.C. 320, 59 S.E. 
154 (1907), a debtor, more than four months 
before bankruptcy, promised a bank that 
he would pledge certain property as se- 


curity for a loan. The debtor did not own 
the property at the time, but subsequently, 
within four months of bankruptcy, he ac- 
quired ownership and delivered the prop- 
erty to the bank. The court held that the 
transfer of the property was not for an an- 
tecedent debt on the theory that he had 
made an equitable assignment of the prop- 
erty at the time he borrowed the money. 
Probably, the same reasoning could, under 
former law, have been applied to a chat- 
tel mortgage with an after-acquired prop- 
erty clause to achieve a result similar to 


that intended with this section of the 
Code. 
Whether this section will uniformly 


achieve its intended effect under the Fed- 
eral Bankruptcy Act remains to be seen. 
See generally, Coogan, Hogan and Vagts, 
Secured Transactions under UCC 1172 
(1963). 


196 


§ 25-9-109. Classification of goods; ‘‘consumer goods’’; 
ment’’; ‘“‘farm products’’; ‘‘inventory.’’—Goods are 


(1) “consumer goods” if they are used or bought for use primarily for personal, 
family or household purposes ; 


(2) “equipment” if they are used or bought for use primarily in business (in- 
cluding farming or a profession) or by a debtor who is a nonprofit organization or 
a governmental subdivision or agency or if the goods are not included in the defini- 
tions of inventory, farm products or consumer goods ; 


(3) “farm products” if they are crops or livestock or supplies used or produced 
in farming operations or if they are products of crops or livestock in their unmanu- 
factured states (such as ginned cotton, wool-clip, maple syrup, milk and eggs), and 
if they are in the possession of a debtor engaged in raising, fattening, grazing or 
other farming operations. If goods are farm products they are neither equipment 
nor inventory ; 

(4) “inventory” if they are held by a person who holds them for sale or lease or 
to be furnished under contracts of service or if he has so furnished them, or if they 
are raw materials, work in process or materials used or consumed in a business. 
Inventory of a person is not to be classified as his equipment. (1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This section classifies goods as con- 
sumer goods, equipment, farm products 
and inventory. The classification is impor- 
tant in many situations: it is relevant, for 
example, in determining the rights of 
persons who buy from a debtor goods 
subject to a security interest (Section 9— 
307), in certain questions of priority (Sec- 
tion 9—312), in determining the place of 
filing (Section 9—401) and in working 
out rights after default (Part 5). Com- 
ment 5 to Section 9—102 contains an in- 
dex of the special rules applicable to 
different classes of collateral. 

2. The classes of goods are mutually 
exclusive; the same property cannot at 
the same time and as to the same person 
be both equipment and inventory, for 
example. In borderline cases—a_physi- 
cian’s car or a farmer’s jeep which might 
be either consumer goods or equipment— 
the principal use to which the property 
is put should be considered as determina- 
tive. Goods can fall into different classes 
at different times; a radio is inventory in 
the hands of a dealer and consumer goods 
in the hands of a householder. 

8. The principal test to determine 
whether goods are inventory is that they 
are held for immediate or ultimate sale. 
Implicit in the definition is the criterion 
that the prospective sale is in the ordi- 
nary course of business. Machinery used 
in manufacturing, for example, is equip- 
ment and not inventory even though it 
is the continuing policy of the enterprise 
to sell machinery when it becomes obso- 
lete. Goods to be furnished under a con- 
tract of service are inventory even though 
the arrangement under which they are 
furnished is not technically a sale. When 
an enterprise is engaged in the business 
of leasing a stock of products to users 
(for example, the fleet of cars owned by 
a car rental agency), that stock is also 
included within the definition of “inven- 
tory”. It should be noted that one class 
of goods which is not held for disposi- 
tion to a purchaser or user is included 
in inventory: “Materials used or consumed 
in a business”. Examples of this class of 
inventory are fuel to be used in opera- 
tions, scrap metal produced in the course 
of manufacture, and containers to be used 
to package the goods. In general it may 
be said that goods used in a business are 
equipment when they are fixed assets 
or have, as identifiable units, a relatively 
long period of use; but are inventory, 
even though not held for sale, if they 


are used up or consumed in a short 
period of time in the production of some 
end product. 

4. Goods are “farm products” only if 
they are in the possession of a debtor 
engaged in farming operations. Animals 
in a herd of livestock are covered whether 
they are acquired by purchase or result 
from natural increase. Products or crops 
or livestock remain farm products so long 
as they are in the possession of a debtor 
engaged in farming operations and have 
not been subjected to a manufacturing 
process. The terms “crops”, “livestock” 
and ‘farming operations” are not defined; 
however, it is obvious from the text that 
“farming operations” includes raising live- 
stock as well as crops; similarly, since 
eggs are products of livestock, livestock 
includes fowl. 

When crops or livestock or their prod- 
ucts come into the possession of a per- 
son not engaged in farming operations 
they cease to be “farm products’. If they 
come into the possession of a marketing 
agency for sale or distribution or of a 
manufacturer or processor as raw mate- 
rials, they become inventory. 

Products of crops or livestock, even 
though they remain in the possession of 
a person engaged in farming operations, 
lose their status as farm products if they 
are subjected to a manufacturing process. 
What is and what is not a manufacturing 
operation is not determined by this Arti- 
cle. At one end of the scale some proc- 
esses are so closely connected with farm- 
ing—such as pasteurizing milk or boiling 
sap to produce maple syrup or maple 
sugar—that they would not rank as man- 
ufacturing. On the other hand an exten- 
sive canning operation would be manu- 
facturing. The line is one for the courts 
to draw. After farm products have been 
subjected to a manufacturing operation, 
they become inventory if held for sale. 


Note that the buyer in ordinary course 
who under Section 9—307 takes free of a 
security interest in goods held for sale 
does not include one who buys farm prod- 
ucts from a person engaged in farming 
operations. 

5. The principal definition of equip- 
ment is a negative one: goods used in a 
business (including farming or a profes- 
sion) which are not inventory and not 
farm products. Trucks, rolling stock, tools, 
machinery are typical. It will be noted 
furthermore that any goods which are 
not covered by one of the other defini- 
tions in this section are to be treated as 
equipment. 
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Cross references: 

Point 1: Sections 9—102, 9—307, 9—312, 
9—401 and Part 5. 

Point 3: Section 9—307. 

Point 4: Section 9—307. 

Definitional cross references: 

“Contract”. Section 1—201. 
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“Debtor”. Section 9—105. 
“Goods”. Section 9—105. 
“Organization”. Section 1—201. 
“Person”. Section 1—201. 

“Sale”. Sections 2—106 and 9—105. 


NORTH CAROLINA COMMENT 


This section is new and has no coun- 
terpart in prior North Carolina law. The 
classification of the goods to be subject ta 
the security interest is the starting point 
for determination of many factors con- 


cerning the security interest, e.g., the steps 
necessary for the perfection of the secu- 
rity interest, GS 25-9-302, and others men- 
tioned in the Official Comment to this 
section. 


§ 25-9-110. Sufficiency of description.—For the purposes of this article 
any description of personal property or real estate is sufficient whether or not it is 


specific if it reasonably identifies what is described. 


Land Descriptions Held Sufficient for 
Agricultural Liens. — The land on which 
the crops are to be grown must be suffi- 
ciently identified at the time the lien is 
executed. Within this ruling, land is suff- 
ciently identified when described as “a 
field or farm in possession of the mort- 
gagor or seller.” Weil v. Flowers, 109 
N.C. 212, 13 S.E. 761 (1891). See Gwath- 
ney v. Etheridge, 99 N.C. 571, 6 S.E. 411 
(1888). 

An instrument giving a lien upon crops 


OFFICIAL 

Prior uniform statutory provision: None. 

Purposes: 

The requirement of description of col- 
lateral (see Section 9—203 and Comment 
thereto) is evidentiary. The test of suffi- 
ciency of a description laid down by this 
Section is that the description do the job 
assigned to it—that it make possible the 
identification of the thing described. Un- 
der this rule courts should refuse to fol- 


(1965, c. 700, s. 1.) 


raised “upon Opossum Quarter tract of 
land in Warren County, known as the 
tract M. W. is buying from Egerton, or 
any other lands he may cultivate during 
the present year,” sufficiently described the 
lands upon which the crops were to be 
raised, and was effective as to the crops 
raised on the land described, but void as 
to those raised on “any other lands.” 
Crinkley v. Egerton, 113 N.C. 142, 18 S.E. 
341 (1893). 


COMMENT 


low the holdings, often found in the older 
chattel mortgage cases, that descriptions 
are insufficient unless they are of the 
most exact and detailed nature, the so- 
called “serial number” test. The same test 
of reasonable identification applies where 
a description of real estate is required in 
a financing statement. See Section 9—402. 


Cross references: 
Sections 9—203 and 9—402. 


NORTH CAROLINA COMMENT 


This section is substantially in accord 
with prior North Carolina law. Implicit in 
the North Carolina decisions is the rule 
that any description which reasonably 
identifies the property so that it can be 
segregated from other property of a like 
kind owned by the debtor is sufficient. 
Forehand vy. Edentown Farmers’ Co., 206 
N.C. 827, 175 S.E. 183 (1934) (dictum); 
Strouse v. Cohen, 113 N.C. 349, 18 S.E. 
823 (1893) (“all my property located in 
the city of New Bern” is a sufficient de- 
scription). 

The North Carolina court has not fol- 
lowed the strict “serial number” test which 
this section of the Code is designed to re- 
place. See Peek v. Wachovia Bank & 


dite Aloe, PE INOS ah hGn Shaeah yeux 
(1955); Twin City Motor Co. v. Rouzer 
Motor Co., 197 N.C. 371, 148 S.E. 461 
(1929) (“one S.H. Coupe No. Mo- 
del T” is sufficient). 

Likewise, where a security interest in 
personal property must refer to certain 
real property, as in the case of crop liens, 
a full legal description of the real property 
is not required. A description which rea- 
sonably enables an interested party to as- 
certain which property is included in the 
security agreement is sufficient. Hurley v. 
Ray, 160 N.C. 376, 76 S.E. 234 (1912) (by 
implication); Woodlief v. Harris, 95 N.C. 
211 (1886) (“all crops raised on lands 
owned or rented by me” is sufficient). 
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§ 25-9-111. Applicability of bulk transfer laws.—The creation of a se- 


curity interest is not a bulk transfer under article 6 (see § 25-6-103). 


7O0¢.5318) 


(1965, c. 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

The bulk transfer laws, which have been 
almost everywhere enacted, were designed 
to prevent a once prevalent type of fraud 
which seems to have flourished particu- 
larly in the retail field: the owner of a 
debt-burdened enterprise would sell it to 
an unwary purchaser and then remove 
himself, with the purchase price and his 
other assets, beyond the reach of proc- 
ess. The creditors would find themselves 
with no recourse unless they could estab- 
lish that the purchaser assumed existing 
debts. The bulk transfer laws, which re- 
quire advance notice of sale to all known 
creditors, seem to have been successful 
in preventing such frauds. 

There has been disagreement whether 
the bulk transfer laws should be applied 
to security as well as to sale transactions. 
In most states security transactions have 
not been covered; in a few states the 
opposite result has been reached either 
by judicial construction or by express 


statutory provision. Whatever the reasons 
may be, it seems to be true that the 
bulk transfer type of fraud has not often 
made its appearance in the security field: 
it may be that lenders of money are 
more inclined to investigate a potential 
borrower than are purchasers of retail 
stores to determine the true state of their 
vendor’s affairs. Since compliance with the 
bulk transfer laws is onerous and expen- 
sive, legitimate financing transactions 
should not be required to comply when 
there is no reason to believe that other 
creditors will be prejudiced. 

This section merely reiterates the pro- 
visions of Article 6 on Bulk ‘Transfers 
which provide in Section 6—103(1) that 
transfers “made to give security for the 
performance of an obligation” are not 
subject to that Article. 


Cross reference: 
Section 6—103(1). 


Definitional cross reference: 
“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


GS 39-23 provided: “The sale in bulk of 
a large part or the whole of a stock of 
merchandise, otherwise than in the ordi- 
nary course of trade . . . shall be void as 
against the creditors of the seller, unless 
the seller” complies with the conditions. 
The problem presented in determining 
whether this section of the UCC will 
change prior North Carolina law is defin- 
ing the word “sale” as it appeared in the 
statute. 

A majority of jurisdictions have held 
that the execution of a chattel mortgage 
on a stock of merchandise is not a transfer 
within the purview of the Bulk Sales Law 
where the statute does not specifically so 
provide. See, e.g., Mackler v. Lahman, 196 
Ga 535,.' 27 SH. 2de350\(1 943) ss Cozziny. 


Pizzo, 337 Ill. App. 384, 86 N.E.2d 2094 
(1949); Schwartz v. King Realty & Inv. 
Co., 94 N.J.L. 134, 109 Atl. 567 (1920). 

The North Carolina court has appar- 
ently held that the execution of trust re- 
ceipts for a contemporaneous new consid- 
eration does not fall within the Bulk Sales 
Law. McCreary Tire & Rubber Co. v. 
Crawford, 253 N:C. 100, 116'S.E.2d 491 
(1960) (semble). If the security had been 
given for a past consideration, the court 
indicated that the result would have been 
different. See also Cowan v. Dale, 189 
N.C. 684, 128 S.E. 155 (1925). The UCC 
does not make such a distinction and to 
that extent probably changes North Caro- 
lina law. 


§ 25-9-112. Where collateral is not owned by debtor.—Unless other- 
wise agreed, when a secured party knows that collateral is owned by a person who 
is not the debtor, the owner of the collateral is entitled to receive from the secured 
party any surplus under § 25-9-502 (2) or under § 25-9-504 (1), and is not liable 
for the debt or for any deficiency after resale, and he has the same right as the 
debtor 

(a) to receive statements under § 25-9-208; 

(b) to receive notice of and to object to a secured party’s proposal to retain the 
collateral in satisfaction of the indebtedness under § 25-9-505 ; 

(c) to redeem the collateral under § 25-9-506 ; 

(d) to obtain injunctive or other relief under § 25-9-507 (1) ; and 

(e) to recover losses caused to him under § 25-9-208 (2). (1965, c. 700, s. 1.) 


1D N.C.—34 529 


§ 25-9-113 


Cu. 25. UNIFORM COMMERCIAL CODE 


§ 25-9-113 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

Under the definition of Section 9—105, 
it! any provisions of the Article dealing 
with the collateral the term “debtor” 
means the owner of the collateral even 
though he is not the person who owes 
payment or performance of the obligation 
secured. This section covers several situa- 
tions in which the implications of this 
definition are specifically set out. 


The duties which this section imposes 
on a secured party toward such an 
owner of collateral are conditioned on 
the secured party’s knowledge of the true 
state of facts. Short of such knowledge 
he may continue to deal exclusively with 
the person who owes the obligation. Nor 
does the section suggest that the secured 
party is under any duty of inquiry. It 
does not purport to cut across the law 
of conversion or of ultra vires. Whether 
a person who does not own property has 


authority to encumber it for his own debts 
and whether a person is free to encumber 
his property as collateral for the debts of 
another, are matters to be decided under 
other rules of law and are not covered by 
this section. 

The section does not purport to be an 
exhaustive treatment of the subject. It 
isolates certain problems which may be 
expected to arise and states rules as to 
them. Others will no doubt arise: their 
solution is left to the courts. 


Cross references: 
Sections 9—105, 9—208 and Part 5. 


Definitional cross references: 
“Collateral”. Section 9—105. 
“Debtor”. Section 9—105. 
“Notice”. Section 1—201. 
“Person”. Section 1—201. 
“Receive notice”. Section 1—201. 
“Right”. Section 1—201. 
“Secured party”. Section 9-—105. 


NORTH CAROLINA COMMENT 


There were no comparable provisions in 


prior North Carolina law. 


§ 25-9-113. Security interests arising under article on sales.—A se- 
curity interest arising solely under the article on sales (article 2) is subject to the 
provisions of this article except that to the extent that and so long as the debtor 
does not have or does not lawfuily obtain possession of the goods 


(a) no security agreement is necessary to make the security interest enforceable ; 


and 


(b) no filing is required to perfect the security interest ; and 
(c) the rights of the secured party on default by the debtor are governed by the 


article on sales (article 2). 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Under the provisions of Article 2 
on Sales, a seller of goods may reserve 
a security interest (see, e. g., Sections 
2—401 and 2—505); and in certain cir- 
cumstances, whether or not a security in- 
terest is reserved, the seller has rights 
of resale and stoppage under Sections 2— 
703, 2—705 and 2—706 which are similar 
to the rights of a secured party. Simi- 


larly, under such sections as Sections 
2—506, 2—707 and 2—711, a financing 
agency, an agent, a buyer or. another 


person may have a security interest or 
other right in goods similar to that of a 
seller. The use of the term “security in- 
terest” in the Sales Article is meant to 
bring the interests so designated within 
this Article. This section makes it clear, 
however, that such security interests are 


exempted from certain provisions of this 
Article. Compare Section 4—208(3), mak- 
ing similar special provisions for secu- 
rity interests arising in the bank collec- 
tion process. 


2. The security interests to which this 
section applies commonly arise by opera- 
tion of law in the course of a sale trans- 
action. Since the circumstances under 
which they arise are defined in the Sales 
Article, there is no need for the “secu- 
rity agreement” defined in Section 9—105 
(1) (h) and required by Sections 9—203 
(1) (b) and 9—204(1), ana paragraph (a) 
dispenses with such requirements. The 
requirement of filing may be inapplicable 
under Sections 9—302(1) (a) and (b), 
9—304 and 9—305, where the goods are 
in the possession of the secured party or 
of a bailee other than the debtor. To 
avoid difficulty in the residual cases, as 
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for example where a bailee does not re- 
ceive notification of the secured party’s 
interest until after the security interest 
arises, paragraph (b) dispenses with any 
filing requirement. Finally, paragraph (c) 
makes inapplicable the default provisions 
of Part 5 of this Article, since the Sales 
Article contains detailed provisions gov- 
erning stoppage of delivery and resale 
after breach. See Sections 2—705, 2—706, 
2—707(2) and 2—711(3). 

3. These limitations on the applicability 
of this Article to security interests arising 
under the Sales Article are appropriate 
only so long as the debtor does not have 
or lawfully obtain possession of the goods. 
Compare Section 56(b) of the Uniform 
Sales Act. A secured party who wishes 
to retain a security interest after the 
debtor lawfully obtains possession must 
comply fully with all the provisions of 
this Article and ordinarily must file a 
financing statement to perfect his interest. 
This is the effect of the “except” clause 
in the preamble to this section. Note that 
in the case of a buyer who has a secu- 
rity interest in rejected goods under Sec- 
tion 2—711(3), the buyer is the “secured 
party” and the seller is the “debtor”. 


4. This section applies only to a “secu- 
rity interest”. The definition of “security 
interest” in Section 1—201(37) expressly 
excludes the special property interest of 
a buyer of goods on identification under 
Section 2—401(1). The seller’s interest 
after identification and before delivery 
may be more than a security interest by 
virtue of explicit agreement under Sec- 
tion 2—401(1) or 2—501(1), by virtue of 
the provisions of Section 2—401(2), (3) 
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or (4), or by virtue of substitution pur- 
suant to Section 2—501(2). In such cases, 
Article 9 is inapplicable by the terms of 
Section 9—102(1) (a). 

5. Where there is a “security interest”, 
this section applies only if the security 
interest arises “solely” under the Sales 
Article. Thus Section 1—201(37) permits 
a buyer to acquire by agreement a secu- 
rity interest in goods not in his posses- 
sion or control; such a security interest 
does not impair his rights under the Sales 
Article, but any rights based on the 
security agreement are fully subject to 
this Article without regard to the limita- 
tions of this section. Similarly, a_ seller 
who reserves a security interest by agree- 
ment does not lose his rights under the 
Sales Article, but rights other than those 
conferred by the Sales Article depend 
on full compliance with this Article. 


Cross references: 
Point 1: Sections 2—401, 2—505, 2—506, 


22-7054h2— 706, S2-—-707- 27113), , 4— 
208(3). 

Point 2: Sections 2—705, 2—706, 2— 
707(2), 2—711(3), 9—203(1) (b), 9—204 
(1), 9—302(1) (a) and (b), 9—304, 9— 
805 and Part 5. 

Point 3: Section 2—711(3). 

Point 4: Sections 2—401, 2—501 and 


9—102(1) (a): 
Definitional cross references: 
“Debtor”. Section 9—105. 
“Goods”. Section 9—105. 
“Rights”. Section 1—201. 
“Secured party”. Section 9—105. 
“Security agreement”. Section 9—105. 
“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


See North Carolina Comments to arti- 
cle 2, GS 25-2-326, 25-2-401 and 25-2-502. 


jes aad be V4: 


VALIDITY OF SECURITY AGREEMENT AND RIGHTS OF PARTIES THERETO. 


§ 25-9-201. General validity of security agreement. 





Except as other- 


wise provided by this chapter a security agreement is effective according to its terms 
between the parties, against purchasers of the collateral and against creditors. 
Nothing in this article validates any charge or practice illegal under any statute or 
regulation thereunder governing usury, small loans, retail installment sales, or the 
like, or extends the application of any such statute or regulation to any transaction 


not otherwise subject thereto. 
Compliance with Statute Was Necessary 
to Sustain Agricultural Lien.—See Clark 
v.,Patrar, 74 N.C. 686 (1876): Reese & 
Co. v. Cole, 93 N.C. 87 (1885). 
Instrument May Give Remedy Different 
from Statute—A power of sale upon de- 


(1961, c. 574; 1965, c. 700, s. 1.) 


fault in paying advances, inserted in an 
instrument, giving a lien upon crops, does 
not invalidate the instrument, though pre- 
scribing a different remedy from that al- 
lowed by the statute. Crinkley v. Eger- 
ton, 113 N.C. 142, 18 S.E. 341 (1893). 
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§ 25-9-202 CH. 
Instrument Held Valid Both as Chattel 
Mortgage and Agricultural Lien. — See 


OFFICIAL 

Prior uniform statutory provisions: Sec- 
tion 4, Uniform Conditional Sales Act; 
Section 3, Uniform Trust Receipts Act. 


Changes: Rewritten; no change in sub- 
stance. 


Purposes of changes: 

This section states the general validity 
ot a security agreement. In genera] the 
security agreement is effective between 
the parties; it is likewise effective against 
third parties. Exceptions to this general 
rule arise where there is a specific provi- 
sion in any Article of this Act, for exam- 
ple, where Article 1 invalidates a dis- 
claimer of the obligations of good faith, 
etc. (Section 1—102(3)), or this Article 
subordinates the security interest because 
it has not been perfected (Section 9—301) 
or for other reasons (see Section 9—312 
on priorities) or defeats the security in- 
terest where certain types of claimants 
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Nichols & Bros. v. Speller, 120 N.C. 75, 26 
Sf. (6382-61807). 


COMMENT 


are involved (for example Section 9—307 
on buyers of goods). As pointed out in 
the Note to Section 9—102, there is no 
intention that the enactment of this Ar- 
ticle should repeal retail installment selling 
acts or small loan acts. Nor of course 
are the usury laws of any state repealed. 
These are mentioned in the text of Sec- 
tion 9—201 as examples of applicable 
laws, outside this Code entirely, which 
might invalidate the terms of a security 
agreement. 


Cross references: 

Sections 1—102(3), 9—301, 
9—312. 

Definitional cross references: 

“Collateral”. Section 9—105. 

“Creditor”. Section 1—201. 

“Party”. Section 1—201. 

“Purchaser”. Section 1—201. 

“Security agreement”. Section 9—105. 


9—307 and 


NORTH CAROLINA COMMENT 


The first sentence of this section states 
the basic freedom of contract rule; that is, 
the parties may enter into any agreement 
they choose, and it will be enforceable un- 
less otherwise provided by the Code or 
other regulatory statute. The principle is 
implicit in North Carolina cases, e.g., Rea 
y. Universal C.I.T Credit Corp.,°257 N.C. 
639, 127 S.E.2d 225 (1962). 


The second sentence re-emphasizes the 
continuing validity and operation of prior 
regulatory statutes which may affect secur- 
ity interests, such as Consumer Finance 
Act, GS 53-164 through 53-190, laws re- 
lating to usury, GS 24-1 and 24-2, and 
laws relating to the regulation of pawn- 
brokers, GS 91-1 through 91-8. 


§ 25-9-202. Title to collateral immaterial.—Each provision of this arti- 
cle with regards to rights, obligations and remedies applies whether title to col- 


lateral is in the secured party or in the debtor. 


(19653%6.1700%s.018) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 
Purposes: 


The rights and duties of the parties to 
a security transaction and of third par- 
ties are stated in this Article without 
reference to the location of “title” to the 
collateral. Thus the incidents of a secu- 
rity interest which secures the purchase 
price of goods are the same under this 
Article whether the secured party appears 
to have retained title or the debtor ap- 
pears to have obtained title and then con- 
veyed it or a lien to the secured party. 
This Article in no way determines which 
line of interpretation (title theory v. lien 
theory or retained title v. conveyed title) 
should be followed in cases where the 
applicability of some other rule of law 
depends upon who has title. Thus if a 
revenue law imposes a tax on the “legal” 
owner of goods or if a corporation law 
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makes a vote of the stockholders pre- 
requisite to a corporation “giving” a 
security interest but not if it acquires 
property “subject” to a security interest, 
this Article does not attempt to define 
whether the secured party is a “legal” 
owner or whether the transaction “gives” 
a security interest for the purpose of such 
laws. Other rules of law or the agree- 
ment of the parties determine the loca- 
tion of “title” for such purposes. 

Petitions for reclamation brought by a 
secured party in his debtor’s insolvency 
proceedings have often been granted or 
denied on a title theory: where the 
secured party has title, reclamation will 
be granted; where he has “merely a 
lien”, reclamation may be denied. For the 
treatment of such petitions under this 
Article, see Point 1 of Comment to Sec- 
tion 9—507. 
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Cross references: 

Sections 2—401 and 2—507. 
Definitional cross references: 
“Collateral”. Section 9—105. 
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“Debtor”. Section 9—105. 
“Remedy”. Section 1—201. 
“Rights”. Section 1—201. 
“Secured party”. Section 9—105. 


NORTH CAROLINA COMMENT 


This section does not make any signifi- 
cant change in the approach of the North 
Carolina law. The traditional distinctions 
between chattel mortgages and conditional 
sales contracts required ascertainment of 
location of title before and after the com- 
pletion of the transaction resulting in de- 
tailed, and often times difficult, rules. 
However, there are so few situations in 
which the consequences of chattel mort- 
gages and conditional sales contracts would 
differ in North Carolina that the court has 
seldom faced the problem where its solu- 
tion would make any difference. “The re- 
lationship between . . . (the parties)... 
with respect to said automobile, by virtue 
of the contract which provides that the ti- 
tle to the automobile is retained by the 
plaintiff until the purchase 
price has been paid in full, is that of mort- 
gagee and mortgagor; the title-retaining 
contract is to all intents and purposes a 
chattel mortgage.” Harris v. Seaboard 
Airline Ry., 190 N.C. 480, 130 S.E. 319 
(1925). See also McCreary Tire & Rubber 


Co. v. Crawford, 253 N.C. 100, 116 S.E.2d 
491 (1960) (‘conditional sales contracts 
for personalty are treated as chattel mort- 
gages in this jurisdiction’); Mitchell v. 
Battle, 231 N.C. 68, 55 S.E.2d 803 (1949); 
Hackley Piano Co. v. Kennedy, 152 N.C. 
196, 67 S.E. 488 (1910). 

However, the Official Comment states 
that this section does not mean that title 
will never be significant. For tax, or other, 
purposes it may be necessary to determine 
the location of title, and the Code takes 
no position on the theory used for such 
purposes. Also, the North Carolina court 
has held that the finance charges under 
conditional sales contracts are not subject 
to usury laws, whereas the interest charged 
for a loan secured by a chattel mortgage 
would be. Hendrix v. Harry’s Cadillac Co., 
220 N.C. 84, 16 S.E.2d 456 (1941). In such 
a case under the Code, the court would 
have to determine location of title in order 
to determine if the security interest is in 
the nature of a conditional sale. 


§ 25-9-203. Enforceability of security interest; proceeds; formal 


requisites.—(1) Subject to the provisions of § 25-4-208 on the security interest 
of a collecting bank and § 25-9-113 on a security interest arising under the article 
on sales, a security interest is not enforceable against the debtor or third parties 
unless 

(a) the collateral is in the possession of the secured party ; or 

(b) the debtor has signed a security agreement which contains a description of 
the collateral and in addition, when the security interest covers crops or oil, gas or 
minerals to be extracted or timber to be cut, a description of the land concerned. 
In describing collateral, the word “proceeds” is sufficient without further descrip- 
tion to cover proceeds of any character. 

(2) A transaction, although subject to this article, is also subject to the North 
Carolina Consumer Finance Act, being G.S. 53-164 through G.S. 53-191, and G.S. 
24-1, G.S. 24-2, and G.S. 91-1 through G.S. 91-8, and in the case of conflict be- 
tween the provisions of this article and any such statute, the provisions of such 
statute control. Failure to comply with any applicable statute has only the effect 
which is specified therein. (1866-7, c. 1, s. 1; 1872-3, c. 133, s. 1; Code, s. 1799; 
PHOS ac oOcnhew emcee mea cao 1925. C2502. 6 1 19276") 22 © 1935;"c. 
BUS 1945; Cal Se ree te 1966 St-2 91955; co S50. s. bc B16" 1957, ce: 564, 999. 
1961, c. 574; 1965, c. 700, s. 1.) 

No Particular Form of Agricultural 
Lien Was Required. — See Meekins v. 
Walker, 119 N.C. 46, 25 S.E. 706 (1896); 


OFFICIAL COMMENT 
Prior uniform statutory provision: Sec- Purposes of changes: 
tion 2, Uniform Trust Reccipts Act. 1. Here as elsewhere in this Article, 
Changes: Adapted to fit the scheme of following the policy of the Uniform Trust 
this Article. Receipts Act, formal requisites are re- 
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Jones-Phillips Co. v. McCormick, 174 N.C. 
82, 93 S.E. 449 (1917). 
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duced to a minimum. The technical re- 
quirements of acknowledgment, accom- 
panying affidavits, etc., common to much 
chattel mortgage legislation, are aban- 
doned. The only requirements for the en- 
forceability ot non-possessory security in- 
terests in cases not involving land are 
(a) a writing; (b) the debtor’s signature; 
and (c) a description of the collateral] or 
kinds of collateral. (Typically, of course, 
the agreement will contain much more.) 
As to the type of description which will 
satisfy the requirements of this section, 
see Section 9—110 and Comment thereto. 

2. In the case of crops, or timber grow- 
ing on land, or of gas or oil or minerals 
to be extracted, the best identification is 
by describing the land and subsection (1) 
(b) requires such a description. 

3. One purpose of the formal requisites 
stated in subsection (1) (b) is evidentiary. 
The requirement of written record mini- 
mizes the possibility of future dispute as 
to the terms of a security agreement and 
as to what property stands as collateral 
for the obligation secured. Where the 
collateral is in the possession of the 
secured party, the evidentiary need for a 
written record is much less than where 
the collateral is in the debtor’s posses- 
sion; customarily, of course, as a matter 
of business practice the written record 
will be kept, but, in this Article as at 
common law, the writing is not a formal 
requisite. Subsection (1) (a), therefore, 
dispenses with the written agreement— 
and thus with signature and description— 
if the collateral is in the secured party’s 
possession. 

4. The definition of “security agree- 
ment” (Section 9—105) is “an agreement 
which creates or provides for a security 
interest”. Under that definition the re- 
quirement of this section that the debtor 
sign a security agreement is not intended 
to reject, and does not reject, the deeply 
rooted doctrine that a bill of sale although 
absolute in form may be shown to have 
been in fact given as security. Under this 
Article as under prior law a debtor may 
show by parol evidence that a _ transfer 
purporting to be absolute was in fact for 
security and may then, on payment of 
the debt, assert his fundamental right to 
return of the collateral and execution of 
an acknowledgment of satisfaction. 

5. The formal requisites stated in this 
section are not only conditions to the 
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enforceability of a security interest against 
third parties. They are in the nature of 
a Statute of Frauds. Unless the secured 
party is in possession of the collateral, 
his security interest, absent a _ writing 
which satisfies subsection (1) (b), is not 
enforceable even against the debtor, and 
cannot be made so on any theory of 
equitable mortgage or the like. If he has 
advanced money, he is of course a cred- 
itor and, like any creditor, is entitled 
after judgment to appropriate process to 
enforce his claim against his debtor’s 
assets; he will not, however, have against 
his debtor the rights given a _ secured 
party by Part 5 of this Article on 
Default. The theory of equitable mort- 
gage, insofar as it has operated to allow 


creditors to enforce informal security 
agreements against debtors, may well 
have developed as a necessary escape 


from the elaborate requirements of execu- 
tion, acknowledgment and the like which 
the nineteenth century chattel mortgage 
acts vainly relied on as a deterrent to 
fraud. Since this Article reduces formal 
requisites to a minimum, the doctrine is 
no longer necessary or useful. More harm 
than good would result from allowing 
creditors to establish a secured status by 
parol evidence after they have neglected 
the simple formality of obtaining a signed 
writing. 

6. Subsection (2) states that the provi- 
sions of regulatory statutes covering the 
field of consumer finance prevail over the 
provisions of this Article in case of con- 
flict. The second sentence of the susec- 
tion is added to make clear that no doc- 
trine of total voidness for illegality is in- 
tended: failure to comply with the appli- 
cable regulatory statute has whatever 
effect may be specified in that statute, 
but no more. 

Cross references: 

Sections 4—208 and 9—113. 

Point 1: Section 9—110. 

Pointe. bant ss. 

Definitional cross references: 

“Collateral”. Section 9—105. 

“Debtor”. Section 9—105. 

“Party”. Section 1—201. 

“Proceeds”. Section 9—306. 

“Secured party”. Section 9—105. 

“Security agreement”. Section 9—1i05. 

“Security interest”. Section 1—201. 

“Signed”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) (b) in effect establishes a 
statute of frauds for security agreements. 
This would change prior law relating to 


chattel mortgages and conditional sales. 
As between the original parties, oral chat- 
tel mortgages or conditional sales were 
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valid and enforceable. Kearns v. Davis 
Brose eGains Gar 622.6120, S:52e (1923) 5 
Odom vy. Clark, 146 N.C. 544, 60 S.E. 513 
(1908); Butts v. Screws, 95 N.C. 215 
(1886). However, the security agreement 
had to be reduced to writing for registra- 
tion and hence protection from the inter- 
vention of third parties’ rights. Thus, the 
change is of minimal commercial signifi- 
cance. 

Prior law required that a security inter- 
est which was procured by way of a lien 
on crops for advances, a factor’s lien, or 


. 
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a trust receipt had to be reduced to writ- 
ing to be enforceable. GS 44-52, 44-70, 45- 
47. 

Subsection (1) (a) recognizes the valid- 
ity of security interest where the secured 
party has possession of the goods even 
though there be no written evidence there- 
of. This is in accord with prior law. 

See the North Carolina Comment to 
GS 25-9-110, which relates to the descrip- 
tion of property which will be sufficient to 
satisfy this section. 


25-9-204. When security interest attaches; after-acquired prop- 


erty; future advances.—(1) A security interest cannot attach until there is 
agreement (subsection (3) of § 25-1-201) that it attach and value is given and the 
debtor has rights in the collateral. It attaches as soon as all of the events in the 
preceding sentence have taken place unless explicit agreement postpones the time of 
attaching. 

(2) For the purposes of this section the debtor has no rights 

(a) in crops until they are planted or otherwise become growing crops, in the 
young of livestock until they are conceived ; 

(b) in fish until caught, in oil, gas or minerals until they are extracted, in tim- 
ber until it is cut; 

(c) inacontract right until the contract has been made; 

(d) in an account until it comes into existence. 

(3) Except as provided in subsection (4) a security agreement may provide 
that collateral, whenever acquired, shall secure all obligations covered by the secu- 
rity agreement. 

(4) No security interest attaches under an after-acquired property clause 

(a) to crops which become such more than one year after the security agree- 
ment is executed except that a security interest in crops which is given in conjunc- 
tion with a lease or a land purchase or improvement transaction evidenced by a 
contract, mortgage or deed of trust may if so agreed attach to crops to be grown on 
the land concerned during the period of such real estate transaction ; 

(b) to consumer goods other than accessions (§ 25-9-314) when given as addi- 
tional] security unless the debtor acquires rights in them within ten days after the 
secured party gives value. 

(5) Obligations covered by a security agreement may include future advances or 
other value whether or not the advances or value are given pursuant to commit- 
Metts, (200-74, Call) Sak hl O/2=0;,.C.n100; 52,0 1Code, srive9 7 1893,'c. 9; Rev., s. 
PUNe Aso eeecroU Alea ne: Oaasel 5 127 Ce 22S WOa5 uc e200. 1945, c.. 182, 
Se ceheesLO asd L955, Cy Goons. lh" Cc. 5102 195/,.cc.4504,, 999.4.1965, c.. 700, 
Soil q)) 


Execution of Agreement and Furnishing 
of Supplies Treated as Contemporaneous. 
—When furnishing the supplies and mak- 
ing the securing instruments were contem- 
poraneous, constituting one transaction of 
which these acts were parts, it was not 
material which preceded in actual time, for 
in contemplation of law both were done at 
one and the same time. This view was 
suggested in Womble v. Leach, 83 N.C. 
84 (1880), as a reasonable construction 


which accomplished the substantial pur- 
poses intended. Reese & Co. v. Cole, 93 
N.C. 87 (1885). 

Crops Covered by Lien. — The opera- 
tions of a mortgage or agricultural lien 
in respect to crops were confined to crops 
then or about to be planted, and did not 
extend further than those planted next 
after the execution of the instrument. 
Wooten v. Hill, 98 N.C. 48, 3 S.E. 846 
(1887). 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 


1. Subsection (1) states three basic pre- 
requisites to the existence of a security 
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interest: agreement, value. and collateral. 
When these three coexist a security in- 
terest may, in the terminology adopted 
in this Article, attach. Perfection of a 
security interest will in many cases de- 
pend on the additional step ot filing a 
financing statement (see Section 9—302); 
Section 9—301 states who will take pri- 
ority over a security interest which has 
attached but which has not been per- 
fected. The second sentence of the sub- 
section states a rule of construction under 
which the security interest, unless post- 
poned by explicit agreement, attaches 
automatically when the three stated 
events have occurred. 

2. Subsections (1) and (3) read to- 
gether make clear that a security interest 
arising by virtue of an after-acquired 
property clause has equal status with a 
security interest in collateral in which the 
debtor has rights at the time value is 
given under the security agreement. (To 


this general rule subsection (4) states 
two exceptions.) That is to say: the 
security interest in after-acquired prop- 


erty is not merely an “equitable” interest; 
no further action by the secured party— 
such as the taking of a supplemental 
agreement covering the new collateral—is 
required. This does not however mean 
that the interest is proof against subordi- 
nation or defeat: Section 9—108 should 
be consulted on when a security interest 
in after-acquired collateral is not security 
for antecedent debt, and Section 9—312(3) 
and (4) on when such a security interest 
may be subordinated to a conflicting pur- 
chase money security interest in the same 
collateral. 

3. This Article accepts the principle of 
a “continuing general lien” which is stated 
in Section 45 of the New York Personal 
Property Law and other similar statutes 
applicable to “factor’s lien”. It rejects 
the doctrine—of which the judicial atti- 
tude toward after-acquired property inter- 
ests was one expression—that there is 
reason to invalidate as a matter of law 
what has been variously called the float- 
ing charge, the free-handed mortgage and 
the lien on a shifting stock. This Article 
validates a security interest in the debt- 
or’s existing and future assets. even 
though (see Section 9—205) the debtor 
has liberty to use or dispose of collateral 
without being required to account for 
proceeds or substitute new collateral. (See 
further, however, Section 9—3065 on Pro- 
ceeds and Comment thereto.) 

The widespread nineteenth century prej- 
udice against the floating charge was 
based on a feeling, often inarticulate in 
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the opinions, that a commercial borrower 
should not be allowed to encumber all 
his assets present and future, and that 
for the protection not only of the bor- 
rower but of his other creditors a cushion 
of free assets should be preserved. That 
inarticulate premise has much to recom- 
mend it. This Article decisively rejects 
it not on the ground that it was wrong 
in policy but on the ground that it has 
not been effective. In the past fifty years 
there has been a multiplication of security 
devices designed to avoid the policy: field 
warehousing, trust receipts, “factor’s lien” 
acts and so on. The cushion of free as- 
sets has not been preserved. In almost 
every state it is now possible for the 
borrower to give a lien on everything he 
has or will have. There have no doubt 
been sufficient economic reasons for the 
change. This Article, in expressly vali- 
dating the floating charge, merely rec- 
ognizes an existing state of things. The 
substantive rules of law set forth in the 
balance of the Article are designed to 
achieve the protection of the debtor and 
the equitable resolution of the conflicting 
claims of creditors which the old rules 
no longer give. 

4. Subsection (2) states the time at 
which debtor has rights in collateral in 
specified cases. A security agreement 
may be executed and value given before 
the debtor acquires rights: the security 
interest will then attach under subsection 
(1), as to after-acquired property, when 
he does. Subsection (2) states when that 
is in several controversial cases. Notice 
that the vexed question of assignment of 
future accounts is treated like any other 
case of after-acquired property: no peri- 
odic list of accounts is required by this 
Act. Where less than all accounts are 
assigned such a list may of course be 
necessary to permit identification of the 
particular accounts assigned. 


5. Subsection (3) has been already re- 
ferred to in connection with after-ac- 
quired property. It also serves to validate 
the so-called ‘“cross-security” clause under 
which collateral acquired at any time 
may secure advances whenever made. 

6. Subsection (4) (a) follows many 
state statutes which invalidate long-term 
security arrangements designed to cover 
future crops. Under existing statutes 
varying time limits are stated, the most 


frequent being one year, the _ period 
adopted by this section. The “except” 
clause permits a_ security interest in 


future crops in favor of a real estate les- 
sor, mortgagee, conditional vendor or other 
encumbrancer during the continuance of 


536 


§ 25-9-204 


his interest in the realty—this provision, 
again, is in accord with many existing 
statutes. Note that the real estate trans- 
action involved must be one of lease or 
purchase or improvement of the land. 
Section 9—312(2) should be consulted on 
the subordination of such an interest to 
a later interest arising from a _ current 
crop production loan. 

7. Subsection (4) (b) limits the opera- 
tion of the after-acquired property clause 
against consumers. No such interest can 
be claimed as additional security in con- 
sumer goods (defined in Section 9—109), 
except accessions (see Section 9—314), ac- 
quired more than ten days after the giving 
of value. 


8. Under subsection (5) collateral may 
secure future as well as present advances 
when the security agreement so provides. 
At common law and under chattel mort- 
gage statutes there seems to have been a 
vaguely articulated prejudice against future 
advance agreements comparable to the 
prejudice against after-acquired property 
interests. Although only a very few juris- 
dictions went to the length of invalidating 
interest claimed by virtue of future 
advances, judicial limitations severely re- 
stricted the usefulness of such arrange- 
ments. A common limitation was that an 
interest claimed in collateral existing at 
the time the security transaction was 
entered into for advances made thereafter 
was good only to the extent that the 
original security agreement specified the 
amount of such later advances and even 
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the times at which they should be made. 
In line with the policy of this Article 
toward after-acquired property interests 
this subsection validates the future 
advance interest, provided only that the 
obligation be covered by the security 
agreement. This is a special case of the 
more general provision of subsection (3). 

As in the case of interests in after- 
acquired collateral, a security interest 
based on future advances may be subordi- 
nated to conflicting interests in the same 
collateral. See Section 9—312(3) and (4). 


Cross references: 


Point 1: Sections 9—301 and 9—302. 

Point 2: Sections 9—108 and 9—312. 

Point 3: Sections 9—205 and 9—306. 
Point 4: Sections 9—110 and 9—203(1) 

(b). 

Point 6: Section 9—312(2). 

Point 7: Sections 9—109 and 9—314. 

Point 8: Section 9—312(3) and (4). 


Definitional cross references: 
“Account”. Section 9—106. 
“Agreement”. Section 1—201. 
“Collateral”. Section 9—105. 
“Consumer goods”. Section 9—109. 
“Contract”. Section 1—201. 
“Contract right”. Section 9—106. 
“Debtor”. Section 9—105. 
“Purchase”. Section 1—201. 
“Rights”. Section 1—201. 
“Secured party”. Section 9—105. 
“Security agreement”. Section 9—105. 
“Security interest”. Section 1—201. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) states the rules govern- 
ing “attachment” of the security interest. 
The concept of “attachment” and its con- 
sequences are, for the most part, new. Un- 
der the Code, the security interest has no 
existence with reference to specific collat- 
eral until the three steps necessary for at- 
tachment have taken place. This does not 
mean that the security interest always will 
have priority dating only from the time of 
attachment, but there are some situations 
in which the time attachment is the key to 
priority. See North Carolina Comment to 
GS 25-9-312. 

Subsection (2) specifies the time at 
which the debtor acquires rights in some 
specific types of collateral. 

Subsection (2) (a) does not affect the 
priority of a lien on crops which is per- 
fected by filing. Priority would date from 
the time of filing, as it did under prior law. 
GS 44-52. See GS 25-9-312. 

Subsections (3) and (4) validate, with 
exceptions, contractual provisions covering 


after-acquired property of the debtor. For- 
mer North Carolina statutes expressly pro- 
vided for bringing after-acquired property 
under the original security agreement with 
reference to factor’s liens, GS 44-71, and 
liens on accounts receivable, GS 44-77. The 
same result was achieved by implication 
under the statute governing liens on crops 
for advances. GS 44-52. The validity of the 
after-acquired property clause in chattel 
mortgages was covered by common law, 
and most of the North Carolina cases in- 
volved real estate mortgages. However, the 
same principles should have applied with 
equal force to mortgages of chattels, and 
probably did. Merchants & Farmers Bank 
v. Clifton, 186 N.C. 609, 120 S.E. 210 (1923) 
(by implication). The court had long en- 
forced the after-acquired clause as between 
the original parties, White v. Carroll, 146 
NEGs 2307-59" See, 67s) (1907): Perrys v. 
Wiite =p WiC. 197 16 6b 172 (1892); 
and had recognized its validity as to lien 
creditors and purchasers where the mort- 
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gage was properly registered before those 
interests intervened. Standard Dry Kiln v. 
Ellington, 172 N.C. 481, 90 S.E. 564 (1916); 
Brown vv) Dial, Made NG: "41,9 23 Si. 265 
(1895). See also Hunter v. Scruggs Drug 
Store, Inc., 113 F.2d 971 (4th Cir. 1940). 
The ultimate usefulness of the after-ac- 
quired property clause was, however, quali- 
fied by the proposition that the mortgage 
covered the property as it came into the 
hands of the debtor, Standard Dry Kiln Co. 
v. Ellington, 172 N.C. 481, 90 S.E. 564 
(1916), and the effect of the clause could be 
completely defeated if all subsequent acqui- 
sitions were subject to purchase money se- 
curity interests. See North Carolina Com- 
ment to GS 25-9-312 (4). The Code does 
not change that rule except as to inventory. 
See North Carolina Comment to GS 25-9- 
312°(3), 

The one-year limitation for security inter- 
ests in crops set out in subsection (4) (a) 
is similar in effect to the former North 
Carolina rule. GS 44-52. 

Subsection (4) (b) limits the validity of 
after-acquired clauses in security interests 
covering consumer goods. This limitation 
probably changes prior law. Twin City 
Motor Co. v. Rouzer Motor Co., 197 N.C. 
371, 148 S.E. 461 (1929) (dictum). How- 
ever, the rule as to accessions remains the 
same. Goodrich Silvertown Stores v. Cae- 
sar, 214 N.C. 85, 197 S.E. 698 (1938) (dic- 
tum) ; Twin City Motor Co. v. Rouzer Mo- 
tor Comore Ne Cael 4S a5. bae ol (1929). 
See also North Carolina Comment to GS 
25-9-314. 

Subsection (5) validates agreements that 
the security interest shall cover all future 
advances. As to the general validity there- 
of, North Carolina was in accord. In re 
Steele, 122 F. Supp. 948 (E.D.N.C. 1954); 
State v. Surles, 117 N.C. 720, 23 S.E. 324 
(1895); Moore v. Ragland, 74 N.C. 343 
(1876) (real estate mortgage) (dictum). 
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The final clause of the subsection is de- 
signed to displace those decisions which 
held that a mortgage could not secure fut- 
ure advances unless the mortgagee was ob- 
ligated to make the advances and the secu- 
rity agreement so specified. See Official 
Comment 4 to this section. The status of 
the North Carolina law on this point was 
not clear and any statement concerning the 
effect of this section on prior law would be 
speculation. In Board of Comm’rs v. Wills 
& Sonsy$236 Fed? +362 (ED WN. Cr1976) 
(dictum), the federal court, quoting from 
Jones on Mortgages, stated: ‘There is 
strong reason and authority for the rule that 
a mortgage to secure future advancements 
. whether the mortgagee be bound to 
make the advances or not, will prevail over 
the supervening claims of purchasers or 
creditors ..’ In a situation where it 
was not clear whether the mortgagee was 
obligated to make advances, the court did 
indicate that the provision for future ad- 
vances would be valid as to all advances 
made prior to the time the first mortgagee 
received notice of the execution of a second 
mortgage. Todd v. Outlaw, 79 N.C. 235 
(1878). Whether or not this subsection 
changes North Carolina law, it clarifies it. 
The overall effect of this section, when 
combined with GS 25-9-205, would be to 
validate the “floating lien.” That is, the 
parties, in most situations, are free to enter 
into an agreement which covers all after- 
acquired property of the debtor and all fut- 
ure advances made by the mortgagee with- 
out necessity of restricting the debtor’s use 
of the property or proceeds therefrom. The 
range of possibilities is not unlike that 
formerly available to the factor under the 
North Carolina Factor’s Lien Act, GS 44- 
70 through 44-75, except that the factor’s 
lien device was available only to those per- 
sons who advanced money to manufactur- 
ers. 


§ 25-9-205. Use or disposition of collateral without accounting per- 


missible.—A security interest is not invalid or fraudulent against creditors by 
reason of liberty in the debtor to use, commingle or dispose of all or part of the 
collateral (including returned or repossessed goods) or to collect or compromise 
accounts, contract rights or chattel paper, or to accept the return of goods or make 
repossessions, or to use, commingle or dispose of proceeds, or by reason of the fail- 
ure of the secured party to require the debtor to account for proceeds or replace col- 
lateral. This section does not relax the requirements of possession where perfection 
of a security interest depends upon possession of the collateral by the secured party 
ot by a bailee. (1945, c. 196, s, 7; 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. This Article expressly validates the 
floating charge or lien on a shifting stock. 


(See Sections’ 9—201, 9—204, and Com- 
ment to Section 9—204.) This section 
provides that a security interest is not 
invalid or fraudulent by reason of liberty 
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in the debtor to dispose of the collateral 
without being required to account for 
proceeds or substitute new collateral. It 
repeals the rule of Benedict v. Ratner, 
268 U.S. 353, 45 S.Ct. 566, 69 L.Ed. 991 
(1925), and other cases which held such 
arrangements void as a matter of law be- 
cause the debtor was given unfettered 
dominion or control over the collateral. 
The principal effect of the Benedict rule 
has been, not to discourage or eliminate 
security transactions in inventory and 
accounts receivable—on the contrary such 
transactions have vastly increased in vol- 
ume—but rather to force financing 
arrangements in this field toward a self- 
liquidating basis. Furthermore _ several 
Circuit Court cases drew implications 
from Justice Brandeis’ opinion in Benedict 
v. Ratner which have required lenders 
operating in this field to observe a num- 
ber of needless and costly formalities: for 
example it has been thought necessary for 
the debtor to make daily remittances to 
the lender of all collections received, even 
though the amount remitted is immedi- 
ately returned to the debtor in order to 
keep the loan at an agreed level. 


2. The Benedict rule has, in the accounts 
receivable field, been repealed in many of 
the state accounts receivable statutes 
which have been enacted since 1943, and, 
in the inventory field, by some of the 
factor’s lien statutes. (Benedict v. Ratner 
purported to state the law of New York 
and not a rule of federal bankruptcy law. 
Since its acceptance is a matter of state 
law, it can of course be rejected by state 
statute.) 

3. The requirement of “policing” is the 
substance of the Benedict rule. While this 
section repeals Benedict in matters of 
form, the filing requirements (Section 9— 
302) give other creditors the opportunity 
to ascertain from public sources whether 
property of their debtor or prospective 
debtor is subject to secured claims, and 
the provisions about proceeds (Section 
9—306 (4)) enable creditors to claim 
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collections which were made by the debtor 
more than 10 days before insolvency pro- 
ceedings and commingled or deposited in 
a bank account before institution of the 
insolvency proceedings. The repeal of the 
Benedict rule under this section must be 
read in the light of these provisions. 

4. Other decisions reaching results like 
that in the Benedict case, but relating to 
other aspects of dominion (of which Lee 
v. State Bank & Trust Co., 54 F. 2d 518 
(2d Cir. 1931), is an example) are like- 
wise rejected. 

5. Nothing in Section 9—205 prevents 
such “policing” or dominion as the secured 
party and the debtor may agree upon; 
business and not legal reasons will deter- 
mine the extent to which strict account- 
ability, segregation of collections, daily 
reports and the like will be employed. 

6. The last sentence is added to make 
clear that the section does not mean that 
the holder of an unfiled security interest, 
whose perfection depends on possession of 
the collateral by the secured party or by 
a bailee (such as a field warehouseman), 
can allow the debtor access to and control 
over the goods without thereby losing 
his perfected interest. The common law 
rules on the degree and extent of posses- 
sion which are necessary to _ perfect 
a pledge interest or to constitute a valid 
field warehouse are not relaxed by this 
or any other section of this Article. 


Cross references: 

Point 1: Sections 9—201 and 9—204. 
Point 3: Sections 9—302 and 9—306(4). 
Point 6: Sections 9—304 and 9—305. 


Definitional cross references: 
“Account”. Section 9—196. 
“Chattel paper”. Section 9—105. 
“Collateral”. Section 9—105. 
“Contract right”. Section 9—106. 
“Creditor”. Section 1—201. 
“Debtor”. Section 9—105. 
“Goods”. Section 9—105. 
“Proceeds”. Section 9—306. 
“Secured party”. Section 9—105. 
“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section expressly validates security 
interests which have any one or all of sev- 
eral factors present which have in the past 
caused courts to void the security inter- 
est as being fraudulent to creditors. The 
section is intended to change the result in 
cases like Benedict v. Ratner, 268 U.S. 353, 
45 Sup. Ct. 566, 69 L. Ed. 991 (1925), 
wherein the court voided an assignment of 
accounts receivable which permitted the 
debtor to retain control of and collect the 


accounts without requiring the debtor to 
account for the proceeds of collection or re- 
quiring the debtor to substitute other se- 
curity to replace the collected accounts. 

This section would probably change prior 
North Carolina law, at least with reference 
to a mortgage on a stock of merchandise. 
The court has held that a mortgage on a 
stock of goods which leaves the debtor in 
possession with power to dispose of the 
goods without accounting to the mortgagee 
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is presumptively fraudulent and void as to 
existing creditors. Blaton Grocery Co. v. 
Taylor/ 162) N.Cas0merses.2. 2761 (19la); 
Boone v. Hardie, 87 N.C. 72 (1882); Cheat- 
ham v. Hawkins, 76 N.C. 335 (1877). See 
also In re Cleveland, 146 F. Supp. 765 
(E.D.N.C. 1956). Apparently, the determi- 
native factor in those cases was the failure 
of the mortgagee to require the debtor to 
account for the proceeds of the sale of the 
property. It has been held that the rule 
would not apply to a mortgage on fixtures 
or other items not in the stock in trade or 
inventory of the debtor. 

If an assignment of accounts receivable 
was taken for security purposes in North 
Carolina and perfected under the Assign- 
ment of Accounts Receivable Statute, GS 
44-77 through 44-85, the statute provided 
that ‘Any permission by the assignee to 
the assignor to exercise dominion and con- 
trol over a protected assigned account or 
the proceeds thereof shall not invalidate 
the assignment as to third persons,” GS 
44-83, which was generally in accord with 
this section of the Code. However, compare 
language in GS 44-84 with GS 44-83. 
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The prior law relating to chattel mort- 
gages covering accounts receivable was not 
so clear. Where an unregistered security 
agreement gave the debtor control over 
the accounts with no specific requirements 
for segregation or use of the proceeds, the 
security interest was voided. Sneeden v. 
Nurnberger’s Market, 192 N.C. 439, 135 
S.E. 328 (1926). The court hinted that if 
the agreement had been registered, the se- 
curity interest would have been valid. How- 
ever, a federal district court has applied the 
rule of Benedict v. Ratner in voiding a 
chattel mortgage of accounts which gave 
the debtor “unfettered dominion” over the 
accounts. In re Steele, 122 F. Supp. 948 
CE2DIN- Crao54)t 

Thus, this section changes North Caro- 
lina law to some extent, as it would the 
law of most states. It does not mean, how- 
ever, that the secured party who does not 
carefully police his security interest and re- 
quire periodic accounting of proceeds will 
have as good a security interest as one 
who does require those things. See GS 25-9- 
306 (4). 


§ 25-9-206. Agreement not to assert defenses against assignee; 


modification of sales warranties where security agreement exists. — 
(1) Subject to any statute or decision which establishes a different rule for buy- 
ers or lessees of consumer goods, an agreement by a buyer or lessee that he will 
not assert against an assignee any claim or defense which he may have against the 
seller or lessor is enforceable by an assignee who takes his assignment for value, 
in good faith and without notice of a claim or defense, except as to defenses of a 
type which may be asserted against a holder in due course of a negotiable instru- 
ment under the article on commercial paper (article 3). A buyer who as part of 
one transaction signs both a negotiable instrument and a security agreement makes 
such an agreement. 

(2) When a seller retains a purchase money security interest in goods the arti- 
cle on sales (article 2) governs the sale and any disclaimer, limitation or modifi- 
cation of the seller’s warranties. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 2, Uniform Conditional Sales Act. 

Changes: Rewritten and new material 
added. 

Purposes of changes and new matter: 

1. Clauses are frequently inserted in 
conditional sale contracts under which the 
conditional vendee agrees not to assert 
defenses against an assignee of the con- 
tract. These clauses have led to litiga- 
tion and their present status under the 
case law is in confusion. In some juris- 
dictions they have been held void as 
attempts to create negotiable instruments 
outside the framework of the Negotiable 
Instruments Law or on grounds of public 
policy; in others they have been allowed 
to operate to cut off at least defenses 


based on breach of warranty. Under sub- 
section (1) such clauses in a_ security 
agreement are validated outside the con- 
sumer field, but only as to defenses which 
could be cut off if a negotiable instrument 
were used. This limitation is important 
since if the clauses were allowed to have 
full effect as typically drafted they would 
operate to cut off real as well as personal 
defenses. The execution of a negotiable 
note in connection with a security agree- 
ment is given like effect as the execution 
of an agreement containing a waiver of 
defense clause. The same rules are made 
applicable to leases as to security agree- 
ments, whether or not the lease is intended 
as security. 


2. This Article takes no position on the 
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controversial question whether a buyer of 
consumer goods may effectively waive 
defenses by contractual clause or by exe- 
cution of a negotiable note. In some 
states such waivers have been invalidated 
by statute. In other states the course of 
judicial decision has rendered them ineffec- 
tive or unreliable—courts have found that 
the assignee is not protected against the 
buyer’s defense by a clause in the contract 
or that the holder of a note, by reason of 
his too close connection with the under- 
lying transaction, does not have the rights 
of a holder in due course. ‘This Article 
neither adopts nor rejects the approach 
taken in such statutes and _ decisions, 
except that the validation of waivers in 
subsection (1) is expressly made “subject 
to any statute or decision” which may 
restrict the waiver’s effectiveness in the 
case of a buyer of consumer goods. 

3. Subsection (2) makes clear, as did 
Section 2 of the Uniform Conditional 
Sales Act, that purchase money security 
transactions are sales, and warranty rules 
for sales are applicable. It also prevents a 
buyer from inadvertently abandoning his 
warranties by a “no warranties” term in 
the security agreement when warranties 
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have already been created under the sales 
arrangement. Where the sales arrangement 
and the purchase money security trans- 
action are evidenced by only one writing, 
that writing may disclaim, limit or modify 


warranties to the extent permitted by 
Article 2. 

Cross references: 

Point 1: Section 3—305. 


Point 2: Section 9—203(2). 

Point 3: Sections 2—102 and 2—316. 
Definitional cross references: 
“Agreement”, Section 1—201. 
“Consumer goods”. Section 9—109. 


“Good faith”. Section 1—201. 

“Goods”. Section 9—105. 

“Holder”. Section 1—201. 

“Holder in due course’. Sections ®°— 


302 and 9—105. 
“Negotiable instrument”. Section 3—104. 
“Notice”. Section 1—201. 
“Purchase money security interest”. Sec- 
tion 9—107. 
“Sale”. Sections 2—106 and 9—105. 
“Security agreement”. Section 9—105. 
“Security interest”. Section 1—201. 
“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


No North Carolina cases in point have 
been found. However, most American 
courts have enforced clauses in conditional 
sales contracts or chattel mortgages where- 
by the debtor agreed not to assert defenses 
against the assignee of the security inter- 
est. See, e.g., Refrigeration Discount Corp. 
v. Haskew, 194 Ark. 549, 108 S.W.2d 908 
(1937); Young v. John Deere Plow Co., 
102 Ga. Appw132; 115 °S.E.2d 770° (1960); 
Commercial Credit Corp. v. Biagi, 11 Ill. 
App. 2d 80, 136 N.E.2d 580 (1956). How- 
ever, it is generally considered to be against 
public policy to permit such a waiver to 


defeat the defense of fraud of the seller. 
See, e.g., Equipment Acceptance Corp. v. 
Arwood Can Mfg. Co., 117 F.2d 442 (6th 
Cir. 1941); Pacific Acceptance Corp. v. 
Whalen, 43 Idaho 15, 248 Pac. 444 (1926). 
The approach of this section of the Code is 
similar; that is, the clauses waiving de- 
fenses will be enforced except as to de- 
fenses which are available against a holder 
in due course of a negotiable instrument. 

Apparently there is no North Carolina 
statute relating to consumer goods which 
would restrict the general operation of this 
section. 


§ 25-9-207. Rights and duties when collateral is in secured party’s 


possession.—(1) A secured party must use reasonable care in the custody and 
preservation of collateral in his possession. In the case of an instrument or chattel 
paper reasonable care includes taking necessary steps to preserve rights against 
prior parties unless otherwise agreed. 

(2) Unless otherwise agreed, when collateral 
possession 

(a) reasonable expenses (including the cost of any insurance and payment of 
taxes or other charges) incurred in the custody, preservation, use or operation of 
the collateral are chargeable to the debtor and are secured by the collateral ; 

(b) the risk of accidental loss or damage is on the debtor to the extent of any 
deficiency in any effective insurance coverage ; 

(c) the secured party may hold as additional security any increase or profits 
(except money) received from the collateral, but money so received, unless remit- 
ted to the debtor, shall be applied in reduction of the secured obligation ; 
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(d) the secured party must keep the collateral identifiable but fungible collat- 


eral may be commingled ; 


(e) the secured party may repledge the collateral upon terms which do not im- 


pair the debtor’s right to redeem it. 


(3) A secured party is liable for any loss caused by his failure to meet any obli- 
gation imposed by the preceding subsections but does not lose his security 


interest. 


(4) A secured party may use or operate the collateral for the purpose of pre- 
serving the collateral or its value or pursuant to the order of a court of appropriate 
jurisdiction or, except in the case of consumer goods, in the manner and to the ex- 
tent provided in the security agreement. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. Subsection (1) states the duty to 
preserve collateral imposed on a pledgee 
at common law. See Restatement of Secu- 
rity, §§ 17, 18. In many cases a secured 
party having collateral in his possession 
may satisfy this duty by notifying the 
debtor of any act which must be taken 
and allowing the debtor to perform such 
act himself. If the secured party himself 
takes action, his reasonable expenses may 
be added to the secured obligation. 


Under Section 1—102(3) the duty to 
exercise reasonable care may not be dis- 
claimed by agreement, although under 
that section the parties remain free to 
determine by agreement, in any manner 
not manifestly unreasonable, what shall 
constitute reasonable care in a particular 
case. 

2. Subsection (2) states rules, which 
follow common law precedents, and which 
apply, unless there is agreement other- 
wise, in typical situations during the 
period while the secured party is in pos- 
session of the collateral. 

3. The right of a secured party holding 
instruments or documents to have them 
indorsed or transferred to him or his or- 
der is dealt with in the relevant sections 
of Articles 3 (Commercial Paper), 7 
(Warehouse Receipts, Bills of Lading and 
Other Documents) and 8 (Investment 


Securities). (Sections 3—201, 7—506, 8— 
307.) 

4. This section applies when the secured 
party has possession of the collateral be- 
fore default, as a pledgee, and also when 
he has taken possession of the collateral 
after default. See Section 9—501(1) and 
(2). Subsection (4) permits operation of 
the collateral in the circumstances stated, 
and subsection (2) (a) authorizes pay- 
ment of or provision for expenses of such 
operation. Agreements providing for such 
operation are common in trust indentures 
securing corporate bonds and are particu- 
larly important when the collateral is a 
going business. Such an agreement can- 
not of course disclaim the duty of care 
established by subsection (1), nor can it 
waive or modify the rights of the debtor 
contrary to Section 9—501(3). 

Cross references: 

Point 1: Section 1—102(3). 

Point 3: Sections 3—201, 
8—307. 

Point 4: Section 9—501(2) and Part 5. 


Definitional cross references: 
“Chattel paper”. Section 9—105. 
“Collateral”. Section 9—105. 
“Debtor”. Section 9—105. 
“Instrument”. Section 9—105. 
“Money”. Section 1—201. 

“Party”. Section 1—201. 

“Secured party”. Section 9—105. 
“Security interest”. Section 1—201. 


7—506 and 


NORTH CAROLINA COMMENT 


Subsection (1) states the common-law 
rule that the pledgee has a duty to use 
reasonable care in preservation of collat- 
eral in his possession. 

The second sentence of subsection (1) is 
probably in accord with prior North Caro- 
lina law. In Hickson Lumber Co. v. Pol- 
lock, 139 N.C. 174, 51 S.E. 855 (1905), the 
court stated: “When a creditor takes a note 
of a third person as collateral security for 
his debt, he is bound to use due diligence 
in the collection of the collateral.” In addi- 


tion, the creditor was entitled to receive 
reasonable expenses incurred in the protec- 
tion and collection of the collateral. Hick- 
son Lumber Co. v. Pollock, 139 N.C. 174, 
51 S.E. 855 (1905). This is in accord with 
subsection (2) (a). 

No North Carolina cases have been found 
covering the other points made in this sec- 
tion, but it is reasonable to assume that 
North Carolina would have been substan- 
tially in accord with this section. 
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§ 25-9-208. Request for statement of account or list of collateral.— 
(1) A debtor may sign a statement indicating what he believes to be the aggregate 
amount of unpaid indebtedness as of a specified date and may send it to the secured 
party with a request that the statement be approved or corrected and returned to 
the debtor. When the security agreement or any other record kept by the secured 
party identifies the collateral a debtor may similarly request the secured party to 
approve or correct a list of the collateral. 

(2) The secured party must comply with such a request within two weeks after 
receipt by sending a written correction or approval. If the secured party claims a 
security interest in all of a particular type of collateral owned by the debtor he may 
indicate that fact in his reply and need not approve or correct an itemized list of 
such collateral. If the secured party without reasonable excuse fails to comply he is 
liable for any loss caused to the debtor thereby; and if the debtor has properly in- 
cluded in his request a good faith statement of the obligation or a list of the collat- 
eral or both the secured party may claim a security interest only as shown in the 
statement against persons misled by his failure to comply. If he no longer has an 
interest in the obligation or collateral at the time the request is received he must 
disclose the name and address of any successor in interest known to him and he is 
liable for any loss caused to the debtor as a result of failure to disclose. A successor 
in interest is not subject to this section until a request is received by him. 

(3) A debtor is entitled to such a statement once every six months without 
charge. The secured party may require payment of a charge not exceeding ten dol- 
lars ($10.00) for each additional statement furnished. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: None. a statement in connection with negotia- 


Purposes: 

1. To provide a procedure whereby a 
debtor may obtain from the secured party 
a statement of the amount due on the 
obligation and in some cases a statement 
of the collateral. 

2. The financing statement required to 
be filed under this Article (see Section 
9—402) may disclose only that a secured 
party may have a security interest in 
specified types of collateral owned by the 
debtor. Unless a copy of the security 
agreement itself is filed as the financing 
statement third parties are told neither 
the amount of the obligation secured nor 
which particular assets are covered. Since 
subsequent creditors and purchasers may 
legitimately need more detailed informa- 
tion, it is necessary to provide a procedure 
under which the secured party will be 
required to make disclosure. On the other 
hand, the secured party should not be 
under a duty to disclose details of business 
operations to any casual inquirer or com- 
petitor who asks for them. This section 
gives the right to demand disclosure only 
to the debtor, who will typically request 


tions with subsequent creditors and pur- 
chasers, or for the purpose of establishing 
his credit standing and proving which of 
his assets are free of the security interest. 
The secured party is further protected 
against onerous requests by the provisions 
that he need furnish a statement of col- 
lateral only when his own records identify 
the collateral and that if he claims all of 
a particular type of collateral owned by 
the debtor he is not required to approve 
an itemized list. 


Cross reference: 
Point 2: Section 9—402. 


Definitional cross references: 
“Collateral’’. Section 9—105. 
“Debtor”. Section 9—105. 

“Good faith’. Section 1—201. 


“Know”. Section 1—201. 
“Person”. Section 1—201. 
“Receive” Section 1—201. 


“Secured party”. Section 9—105. 
“Security agreement”. Section 9—105. 
“Security interest”. Section 1—201. 
“Send”. Section 1—201. 

“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


As to the similar rights of a person who 
has borrowed money from a finance com- 
pany covered by the North Carolina Con- 


sumer Finance Act, see GS 53-181 and 53- 
182. 
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Po Rae: 


RicgHts oF Turrp Parties; PERFECTED AND UNPERFECTED SECURITY 
INTERESTS ; RULES OF PRIORITY. 


§ 25-9-301. Persons who take priority over unperfected security in- 
terests; ‘‘lien creditor.’’—(1) Except as otherwise provided in subsection (2), 
an unperfected security interest is subordinate to the rights of 

(a) persons entitled to priority under § 25-9-312; 

(b) a person who becomes a lien creditor without knowledge of the security in- 
terest and before it is perfected ; 

(c) in the case of goods, instruments, documents, and chattel paper, a person 
who is not a secured party and who is a transferee in bulk or other buyer not in 
ordinary course of business to the extent that he gives value and receives delivery 
of the collateral without knowledge of the security interest and before it is 
perfected ; 

(d) in the case of accounts, contract rights, and general intangibles, a person 
who is not a secured party and who is a transferee to the extent that he gives value 
without knowledge of the security interest and before it is perfected. 

(2) If the secured party files with respect to a purchase money security interest 
before or within ten days after the collateral comes into possession of the debtor, he 
takes priority over the rights of a transferee in bulk or of a lien creditor which 
arise between the time the security interest attaches and the time of filing. 


(3) A “lien creditor” means a creditor who has acquired a lien on the property 
involved by attachment, levy or the like and includes an assignee for benefit of 
creditors from the time of assignment, and a trustee in bankruptcy from the date of 
the filing of the petition or a receiver in equity from the time of appointment. Un- 
less all the creditors represented had knowledge of the security interest such a rep- 
resentative of creditors is a lien creditor without knowledge even though he per- 
sonally has knowledge of the security interest. (1945, c. 182, s. 4; c. 196, s. 4; 
1955 CP3865 82 ** 1961 §5/4 1965, ca 700s 


Registration Was Not Necessary Inter 
Partes.—A crop lien to secure agricultural 
advances was held valid inter partes, al- 
though not registered within the time re- 
quired by statute. Gay v. Nash, 78 N.C. 
100 (1878). See Reese & Co. v. Cole, 93 
N.C. 87 (1885). 

But Registration of Crop Liens Was 


Necessary as to Third Parties——See Gay v. 
Nash, 78 N.C. 100 (1878). 

It was held that a mortgage on a crop, 
not expressed to be for advances, and not 
registered within the time formerly re- 
quired, had no rights as an agricultural 
lien. Cooper v. Kimball, 123 N.C. 120, 31 
S.E. 346 (1898). 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 8(2) and 9(2) (b), Uniform Trust 
Receipts Act; Section 5, Uniform Condi- 
tional Sales Act. 


Changes: Changed in substance. 


Purposes of changes: 

1. This section lists the classes of per- 
sons who take priority over an wunper- 
fected security interest. As in Section 60 
of the Federal Bankruptcy Act, the term 
“perfected” is used to describe a security 
interest in personal property which can- 
not be defeated in insolvency proceedings 
or in general by creditors. A security in- 
terest is “perfected” when the secured 
party has taken whatever steps are neces- 
sary to give him such an interest. These 
steps are explained in the five following 
sections (9—302 through 9—306). 


2. Section 9—312 states general rules 
for the determination of priorities among 
conflicting security interests and in addi- 
tion contains a list of other sections which 
state special rules of priority in a variety 
of situations. The interests given priority 
under Section 9—312 and the other sec- 
tions therein listed take such priority in 
general even over a perfected security in- 
terest. A fortiort they take priority over 
an unperfected security interest, and sub- 
section (1) (a) of this section so states. 

3. Subsection (1) (b) follows the Uni- 
form Trust Receipts Act and Uniform 
Conditional Sales Act and the rule under 
some chattel mortgage legislation. It pro- 
vides that an unperfected security interest 
is subordinate to the rights of lien credi- 
tors who acquire their liens without 
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knowledge of the prior security interest 
and before it is perfected. The section 
rejects the rule, applied in many juris- 
dictions to chattel mortgages and in a few 
to conditional sales, that an unperfected 
security interest is subordinated to all 
creditors. The section subordinates the 
unperfected security interest but does not 
subordinate the debt. 

4. Subsections (1) (c) and (1) (d) deal 
with purchasers (other than secured par- 
ties) of collateral who would take subject 
to a perfected security interest but who 
are by these subsections given priority 
over an unperfected security interest. In 
the cases of goods and of intangibles of 
the type whose transfer is effected by phys- 
ical delivery of the representative piece of 
paper (instruments, documents and chattel 
paper) the purchaser who takes priority 
must both give value and receive delivery 
of the collateral without knowledge of the 
existing security interest and before per- 
fection (subsection (1) (c) ). Thus even 
if the purchaser gave value without knowl- 
edge and before perfection, he would take 
subject to the security interest if perfec- 
tion occurred before physical delivery of 
the collateral to him. The subsection (1) 
(c) rule is obviously not appropriate where 
the collateral consists of intangibles and 
there is no representative piece of paper 
whose physical delivery is the only or 
the customary method of transfer. There- 
fore with respect to such intangibles (ac- 
counts, contract rights and general intan- 
gibles), subsection (1) (d) gives priority 
to any transferee who has given value 
without knowledge and before perfection 
of the security interest. 

The term “buyer in ordinary course of 
business” referred to in subsection (1) (c) 
is defined in Section 1—201(9). 

Other secured parties are excluded from 
subsections (1) (c) and (1) (d) because 
their priorities are covered in Section 9— 
312 (see point 2 of this Comment). 

5. Except to the extent provided in sub- 
section (2) this Article does not permit a 
secured party to file or take possession 
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after another interest has received priority 
under subsection (1) and thereby protect 
himself against the intervening interest. 

A few chattel mortgage statutes did 
have grace periods, i. e., a filing within 
x days after the mortgage was given 
related back to the day the mortgage was 
given. The Uniform Conditional Sales Act 
had a ten-day period which cut off all 
intervening interests. The Uniform Trust 
Receipts Act had a thirty-day period but 
did not cut off the interest of a purchaser 
who took delivery before the filing. 

Subsection (2) gives a grace period for 
perfection by filing as to purchase money 
security interests only (that term is 
defined in Section 9—107). The grace pe- 
riod runs for ten days after the collateral 
comes into possession of the debtor but 
operates to cut off only the interests of 
intervening lien creditors or bulk pur- 
chasers. 


6. Subsection (3) defines “lien creditor”, 
following in substance the provisions of 
the Uniform Trust Receipts Act. 


Cross references: 
Section 9—312. 
Point 1: Sections 9—302 through 9—306. 


Definitional cross references: 

“Account.” Section 9—106. 

“Buyer in ordinary course 
ness”. Section 1—201. 

“Chattel paper”. Section 9—105. 

“Collateral”. Section 9—105. 

“Contract right”. Section 9—106. 

“Creditor”. Section 1—201. 

“Delivery”. Section 1—201. 

“Document”. Section 9—105. 

“General intangibles”. Section 9—106. 

“Goods”. Section 9—105. 

“Instrument”. Section 9—105. 

“Knowledge”. Section 1—201. 

“Person”. Section 1—201. 

“Purchase money security ‘nterest”. Sec- 
tion 9—107. 

“Representative”. Section 1—201. 

“Rights”. Section 1—201. 

“Secured party”. Section 9—105. 

“Security interest”. Section 1—201. 

“Value”. Section 1—201. 


of busi- 


NORTH CAROLINA COMMENT 


This section results in a significant re- 
vision of the North Carolina concept of pri- 
orities of lien creditors and purchasers for 
value. The prior equivalents of an “unper- 
fected security interest” were chattel mort- 
gages or conditional sales which had not 
been registered, or purported pledges where 
the property was not in the possession of 
the pledgee. With the exception of the Uni- 
form Trust Receipts Act, GS 45-53, the 
North Carolina registration statutes were 


ID N.C.—35 


deemed to express a strong public policy in 
favor of registration. Notice or actual 
knowledge of the security interest was not a 
substitute for registration. Thus, lien credi- 
tors or purchasers for value prevailed over 
the unregistered security interest even 
though they had actual knowledge of its ex- 
istence at the time they acquired their in- 
terest in the property. See Smith v. Turn- 
age-Winslow Co., 212 N.C. 310, 193 S.E. 
685 (1937) (dictum); North State Piano 
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Co. v. Spruill & Bros., 150 N.C. 168, 63 
S.E. 723 (1909). Adoption of the Code 
changes this by establishing “lack of knowl- 
edge” as an element of the priority status 
of lien creditors and purchasers. GS 25- 
9-301 (1) (b) and (c). 

Another change is the introduction of a 
ten-day “grace period” within which to file 
a purchase money security interest. If the 
financing statement is filed within ten days 
after the debtor receives possession of the 
collateral, the filing “relates back” to the 
day of delivery of possession and the se- 
curity interest prevails over intervening lien 
creditors or transferees in bulk. See also 
North Carolina Comment to GS 25-9-312. 
Prior North Carolina law did not generally 
recognize the relation back concept, except 
as to trust receipts, GS 45-53, wherein the 
grace period was thirty days, and as to se- 
curity interests in automobiles, GS 20-58. 

However, conceding the two broad con- 
ceptual changes, the results under the 
Code will be essentially the same as un- 
der prior law. 

Subsection (1) (a) gives lien creditors 
priority over unperfected security interests. 
As heretofore indicated, the North Carolina 
rule was the same as to chattel mortgages 
and other security interests which were not 
registered. See McCreary Tire & Rubber 
Co. v. Crawford, 253 N.C. 100, 116 S.E.2d 
491 (1960) (dictum); M. & J. Fin. Co. v. 
Hodges, 230 N.C. 580, 55 S.E.2d 201 (1949). 

Subsection (1) (b) extends the same 
priority to purchasers for value in the situ- 
ations specified. This is generally in accord 
with prior law. However, it should be noted 
with reference to this section that under 
North Carolina law a subsequent mort- 
gagee or other secured party was treated 
as a “purchaser for value.” North State 
Piano Co. v. Spruill & Bros., 150 N.C. 168, 
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63 S.E. 723 (1909). Under the Code this 
will not be true. The relative priorities be- 
tween secured parties are dealt with in GS 
25-9-312. Also, the “buyer in the ordinary 
course of business” receives a special prior- 
ity under the Code which was not generally 
available in North Carolina. See North Car- 
olina Comment to GS 25-9-307. 

Subsection (2) has been dealt 
above. 

Subsection (3) sets forth the definition 
of a “lien creditor.” This definition is in 
accord with prior North Carolina law. A 
“creditor” whose rights were superior to an 
unrecorded security agreement was a credi- 
tor who had fastened his lien upon the per- 
sonal property of the debtor by levy under 
execution of judgment, M. & J. Fin. Co. 
v. Hodges, 230 N.C. 580, 55 S.E.2d 201 
(1949); Penland v. Leatherwood, 101 N.C. 
509, 8 S.E. 234 (1888), or by attachment, 
Salassa v. Western Carolina Title & Mort- 
gage Co., 196 N.C. 501, 146 S.E. 83 (1929). 
Also, a trustee under deed of assignment 
for benefit of creditors, Brem v. Lockhart, 
93 N.C. 191 (1885), a trustee in bankruptcy, 
M. & J. Fin. Co. v. Hodges, 230 N.C. 
580, 55 S.E.2d 201 (1949) (dictum), and 
a receiver in an equitable insolvency pro- 
ceeding, General Motors Acceptance Corp. 
v. Mayberry, 195 N.C. 508, 142 S.E. 767 
(1928), prevailed over security interests 
which were not registered. See also GS 
45-53. Earlier drafts of this section of the 
Code indicated that a person would become 
a lien creditor at the time of the issuance 
of the process which results in attachment 
or levy. However, no such intention is ex- 
pressed in the 1962 draft and, hence, the 
North Carolina rule that one becomes a 
“lien creditor” at the time of the actual 
levy is not affected by this section. 


with 


§ 25-9-302. When filing is required to perfect security interest; se- 
curity interests to which filing provisions of this article do not apply. 
—(1) A financing statement must be filed to perfect all security interests except 


the following: 


(a) a security interest in collateral in possession of the secured party under § 


25-9-305 ; 


(b) a security interest temporarily perfected in instruments or documents 
without delivery under § 25-9-304 or in proceeds for a ten-day period under § 


25-9-306 ; 


(c) a purchase money security interest in farm equipment having a purchase 


price not in excess of twenty-five hundred dollars ($2500.00); but filing is re- 
quired for a fixture under § 25-9-313 and compliance with subsections ( 3) and 
(4) of this section is required for a motor vehicle required to be licensed ; 

(d) a purchase money security interest in consumer ‘goods; but filing is re- 
quired for a fixture under § 25-9-313 and compliance with subsections (3) and 
(4) of this section is required for a motor vehicle required to be licensed; 

(e) an assignment of accounts or contract rights which does not alone or in 
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conjunction with other assignments to the same assignee transfer a significant 
part of the outstanding accounts or contract rights of the assignor ; 

(f) a security interest of a collecting bank (§ 25-4-208) or arising under the 
article on sales (see § 25-9-113) or covered in subsection (3) of this section. 

(2) If a secured party assigns a perfected security interest, no filing under this 
article is required in order to continue the perfected status of the security interest 
against creditors of and transferees from the original debtor. 

(3) The filing provisions of this article do not apply to a security interest in 
property subject to a statute 

(a) of the United States which provides for a national registration or filing of 
all security interests in such property; or 

(b) of this State which provides for central filing of, or which requires indica- 
tion on a certificate of title of, such security interests in such property. 

(4) A security interest in property covered by a statute described in subsection 
(3) can be perfected only by registration or filing under that statute or by indica- 
tion of the security interest on a certificate of title or a duplicate thereof by a pub- 
lic official. 

(5) The filing provisions of this article do not apply to a security interest in 
property of any description or any interest therein created by a deed of trust or 
mortgage made by a public utility as defined in G.S. 62-3(23), but the deed of 
trust or mortgage shall be registered in the county or counties in which such deed 
of trust or mortgage is required by G.S. 47-20 to be registered. (1866-7, s. 1; 
1872-3, c. 133, s. 1; Code, s).1799: 1893, c. 9; Rey.,'s. 2052; C. S., s. 2480; 1925, 
Coico e 7 reek oar com 1 94o Nc. 182, Ss. 33 C,96; Ss. 2: 1955,-c. 


816; 1957, cc. 564, 999; 1961, c. 574; 1965, c. 700, s. 1.) 


Editor’s Note. — Subsection (3) (b) is 
“Alternative A,” discussed in Official Com- 


ment 8 and the North Carolina Comment 
to this section. 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 5, Uniform Conditional Sales Act; 
Section 8, Uniform Trust Receipts Act. 

Purpose of changes: Modified to con- 
form to the scheme of this Article. 

1. Subsection (1) states the general rule 
that to perfect a security interest under 
this Article a financing statement must be 
filed. Subsections (1) (a) through (1) (f) 
exempt from the filing requirement the 
transactions described. Subsection (3) fur- 
ther sets out certain transactions to which 
the filing provisions of this Article do not 
apply: these are cases where alternative 
systems for giving public notice of a 
security interest are available. Section 9— 
303 states the time when a security in- 
terest is perfected by filing or otherwise. 
Part 4 of the Article deals with the 
mechanics of filing: place of filing form 
of financing statement and so on. 

2. As at common law, there is no 
requirement of filing when the secured 
party has possession of the collateral in 
a pledge transaction (subsection (1) (a) ). 
Section 9—305 should be consulted on 
what collateral may be pledged and on 
the requirements of possession. 

3. Under this Article, as under the Uni- 
form Trust Receipts Act, filing is not 
effective to perfect a security interest in 
instruments. See Section 9—304(1). 


4. Where goods subject to a_ security 
interest are left in the debtor’s possession, 
the only exceptions from the gener2] filing 
requirement are those stated in subsec- 
tions (1) (c) and (1) (d): purchase money 
security interests in consumer goods and 
in certain farm equipment, other than fix- 
tures and motor vehicles. In many juris- 
dictions under prior law security interests 
in consumer goods under conditional] sale 
or bailment lease have not been subject 
to filing requirements. Subsections (1) (c) 
and (1) (d) follow the policy of those 
jurisdictions. The subsections change prior 
law in jurisdictions where all conditional 
sales and bailment leases have been sub- 
ject to filing requirements. 

Although the security interests described 
in subsections (1) (c) and (1) (d) are 
perfected without filing, Section 9—307(2) 
provides that unless a financing statement 
is filed certain buyers may take free of 
the security interest even though perfected. 
See that section and the Comment thereto. 

On filing for security interests in motor 
vehicles, see subsection (3) (b) of this 
section. 

5. A financing statement must be filed 
to perfect a security interest in accounts 
or contract rights, except for the trans- 
actions described in subsection (1) (e). 
It should be noted that this Article 
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applies to sales of accounts, contract 
rights or chattel paper as well as to trans- 
fers of such intangibles for security (Sec- 
tion 9—102(1) (b) ); the filing require- 
ment of this section applies both to sales 
and to transfers for security. In this 
respect this Article follows many of the 
state statutes regulating assignments of 
accounts receivable. 

Over forty jurisdictions have enacted 
accounts receivable statutes. About half 
of these statutes require filing to protect 
or perfect assignments; of the remainder, 
one is a so-called “book-marking” statute 
and the others validate assignments with- 
out filing. This Article adopts the filing 
requirement, on the theory that there is 
no valid reason why public notice is less 
appropriate for assignments of accounts 
and contract rights than for any other 
type of nonpossessory interest. Section 
9—305, furthermore, excludes accounts and 
contract rights from the types of collateral 
which may be the subject of a possessory 
security interest: filing is thus the only 
means of perfection contemplated by this 
Article. 

The purpose of the subsection (1) (e) 
exemptions is to save from ex post facto 
invalidation casual or isolated assign- 
ments: some accounts receivable statutes 
have been so broadly drafted that all as- 
signments, whatever their character or 
purpose, fall within their filing provisions. 
Under such statutes many assignments 
which no one would think of filing may be 
subject to invalidation. The subsection (1) 
(e) exemptions go to that type of assign- 
ment. Any person who regularly takes as- 
signments of any debtor’s accounts should 
file. In this connection Section 9—104(f) 
which excludes certain transfers of ac- 
counts and contract rights from the Arti- 
cle should be consulted. 

6. With respect to the subsection (1) 
(f{) exemptions, see the sections referred 
to and Comments thereto. 


7. The following example will explain 
the operation of subsection (2): Buyer 
buys goods from seller who retains a 
security interest in them which he per- 
fects. Seller assigns the perfected security 
interest to X. The security interest, in 
X’s hands and without further steps on his 
part, continues perfected against Buyer’s 
transferees and creditors. If, however, the 
assignment from Seller to X was itself 
intended for security (or was a sale of 
accounts, contract rights or chattel paper), 
X must take whatever steps may be 
required for perfection in order to be 
protected against Seller’s transferees and 
«creditors. 
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8. Subsection (3) exempts from the 
filing provisions of this Article transac- 
tions as to which an adequate system of 
filing, state or federal, has been set up 
outside this Article and subsection (4) 
makes clear that when such a system 
exists perfection of a relevant security in- 
terest can be had only through compli- 
ance with that system (i. e.. filing under 
this Article is not a permissible alterna- 
tive). 

Examples of the type of federal statute 
referred to in subsection (3) (a) are the 
provisions of 17 U.S.C. §§ 28, 30 (copy- 
rights), 49 U.S.C. § 523 (aircraft), 49 
U.S.C. § 20 (c) (railroads). The Assign- 
ment of Claims Act of 1940, as amended, 
provides for notice to contracting and dis- 
bursing officers and to sureties on bonds 
but does not establish a national filing 
system and therefore is not within the 
scope of subsection (3) (a). An assignee 
of a claim against the United States, who 
must of course comply with the Assign- 
ment of Claims Act, must also file under 
this Article in order to perfect his security 
interest against creditors and transferees 
of his assignor. 

Some states have enacted central filing 
statutes with respect to security trans- 
actions in kinds of property which are of 
special importance in the local economy. 
Subsection (3) (b) adopts such statutes 
as the appropriate filing system for such 
property. 

In addition to such central filing stat- 
utes many states have enacted certificate 
of title laws covering motor vehicles and 
the like. If a certificate of title law re- 
quires the indication of all security inter- 
ests on the certificate, subsection (3) (b) 
exempts transactions covered by the law 
from the filing requirements of this Arti- 
cle. (Alternative A.) If a certificate of 
title law requires a certificate to be is- 
sued and a notation of all security inter- 
ests affecting the property can be indi- 
cated on the certificate by a public official 
(even though the law does not require 
the indication to be made), subsection (3) 
(b) exempts transactions covered by the 
law from the filing requirements of this 
Article (Alternative B). 

9. Perfection of a security interest under 
a state or federal statute of the type 
referred to in subsection (3) has all the 
consequences of perfection under the pro- 
visions of this Article. 


Cross references: 

Point 1: Section 9—303 and Part 4. 
Point 2: Section 9—305. 

Point 3: Section 9—304(1). 

Point 4: Section 9—307(2). 
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Point 5: Sections 9—102(1) (b), 9— 
104(f) and 9—8305. 
Point 6: Sections 4—208 and 9—113. 
Definitional cross references: 
“Account”. Section 9—106. 
“Collateral”. Section 9—105. 
“Consumer goods”. Section 9—109. 
“Contract right’. Section 9—106. 
“Creditor”. Section 1—201. 
“Debtor”. Section 9—105. 


“Delivery”. Section 1—201. 


COMMERCIAL CODE § 25-9-303 
“Document”. Section 9—105. 
“Equipment”. Section 9—109. 
“Instrument”. Section 9—105. 
“Inventory”. Section 9—109. 
“Proceeds”. Section 9—306. 
“Purchase”. Section 1—201. 
“Purchase money _ security 

Section 9—107. 

“Sale”. Sections 2—106 and 9—105. 
“Secured party”. Section 9—105. 
“Security interest’. Section 1—201. 


interest”. 


NORTH CAROLINA COMMENT 


Subsection (1) (a) is probably in accord 
with prior North Carolina law. Although 
there had been some confusion in the past, 
it appeared that in all cases a secured party 
in possession of the collateral was protected 
from lien creditors or purchasers even 
though the security agreement had not been 
registered. McCreary Tire & Rubber Co. v. 
Crawford, 253 N.C. 100, 116 S.E.2d 491 
(1960). Accord: GS 44-52 (b), 44-75. 

Under prior law, if the debtor had pos- 
session of the collateral, conditional sales 
contracts, GS 47-20, chattel mortgages, GS 
47-20, liens on crops for advances, GS 44- 
52, factor’s liens, GS 44-72, and liens on ac- 
counts receivable had to be registered in 
order to protect the secured party from 
intervention of the rights of lien creditors, 
and where applicable, purchasers for value. 
Trust receipt transactions were protected 
from lien creditors for thirty days without 
filing; and, if the financing statements were 
filed within the thirty-day period following 
the delivery of the collateral to the debtor, 
the perfection related back to the day of 
delivery. GS 45-53. 

Subsection (1) (b) is generally in ac- 
cord with the Uniform Trust Receipts Act, 
GS 45-53 (b). See also, GS 25-9-304 and 
45-54. 

Subsections (1) (c) and (1) (d) provide 
that purchase money security interests in 
farm equipment with a purchase price of 
less than $2,500 and in consumer goods 
may be perfected without filing. However, 
the perfection without filing does not re- 
sult in complete protection. See North Car- 
olina Comment to GS 25-9-307 (2). Prior 
law did not recognize such exemptions from 
filing; all nonpossessory security interests 


had to be registered for protection from 
lien creditors and purchasers for value. 

Subsection (1) (e): The North Carolina 
Assignment of Accounts Receivable 
Statute, GS 44-77 through 44-85, was 
worded so broadly that in all probability 
every assignment of accounts as defined 
threin, was included in the filing provi- 
sions. Subsection (1) (e) exempts from 
the filing requirements of the Code as- 
signments which do not constitute a 
“significant part of the outstanding ac- 
counts” of the debtor, and to this extent 
it probably changes Notrh Carolina law. 

Subsection (2) is in accord with the 
North Carolina decisions. See Cutter Realty 
Co. v. Dunn Moneyhun Co., 204 N.C. 651, 
169 S.E. 274 (1933) (by implication); 
Hodges v. Wilkinson, 111 N.C. 56, 15 S.E. 
941 (1892). 

Subsection (3): North Carolina has 
adopted Alternative A of subsection (3). 
The effect of that alternative is to preserve 
the operation of the North Carolina cer- 
tificate of title law relating to motor vehi- 
cles and the perfection of security inter- 
ests therein. GS 20-58 through 20-58.10. 
This North Carolina statute does not ap- 
ply to security interests created by a 
dealer or manufacturer who holds the 
vehicle for resale, GS 20-58.9; therefore, 
those security interests are governed by 
the Code filing provisions. 

Furthermore, the substantive provisions 
of the Code relating to the creation of the 
security interest in all motor vehicles and 
the rights and duties of the parties with 
reference thereto are governed by the Code. 
Only the perfection of that security inter- 
est is governed by other law. 


25-9-303. When security interest is perfected; continuity of per- 
fection.—(1) A security interest is perfected when it has attached and when all 
of the applicable steps required for perfection have been taken. Such steps are spe- 
cified in §§ 25-9-302, 25-9-304, 25-9-305, and 25-9-306. If such steps are taken 
before the security interest attaches, it is perfected at the time when it attaches. 

(2) Ifa security interest is originally perfected in any way permitted under this 
article and is subsequently perfected in some other way under this article, without 
an intermediate period when it was unperfected, the security interest shall be 
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deemed to be perfected continuously for the purposes of this article. (1965, c. 700, 


sens) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. The term “attach” is used in this 
Article to describe the point at which 
property becomes subject to a_ security 
interest. The requisites for attachment 
are stated in Section 9—204. When it 
attaches a security interest may be either 
perfected or unperfected: “Perfected” 
means that the secured party has taken 
all the steps required by this Article as 
specified in the several sections listed in 
subsection (1). A perfected security inter- 
est may still be or become subordinate 
to other interests (see Section 9—312) but 
in general after perfection the secured 
party is protected against creditors and 
transferees of the debtor and in particular 
against any representative of creditors in 
insolvency proceedings instituted by or 
against the debtor. Subsection (1) states 
the truism that the time of perfection is 
when the security interest has attached 
and any necessary steps for perfection 
{such as taking possession or filing) have 
been taken. If the steps for perfection 
have been taken in advance (as when the 
secured party files a financing statement 
before giving value or before the debtor 
acquires rights in the collateral), then 
the interest is perfected automatically 
when it attaches. 


2. The following example will illustrate 
the operation of subsection (2): A bank 
which has issued a letter of credit honors 
drafts drawn under the credit and receives 
possession of the negotiable bill of lading 
covering the goods shipped. Under Sec- 
tions 9—304(2) and 9—305 the bank now 
has a perfected security interest in the 
document and the goods. The bank re- 
leases the bill of lading to the debtor for 
the purpose of procuring the goods from 
the carrier and selling them. Under Sec- 
tion 9—304(5) the bank continues to have 
a perfected security interest in the docu- 


ment and goods for 21 days. The bank 
files before the expiration of the 21 day 
period. Its security interest now con- 
tinues perfected for as long as the filing 
is good. The goods are sold by the debt- 
or. The bank continues to have a security 
interest in the proceeds of sale to the 
extent stated in Section 9—306(3). 


If the successive stages of the bank’s 
security interest succeed each other with- 
out an intervening gap, the security in- 
terest is “continuously perfected” and the 
date of perfection is when the interest 
first became perfected (i. e., in the exam- 
ple given, when the bank received pos- 
session of the bill of lading against honor 
of the drafts). If, however, there is a gap 
between stages—for example, if the bank 
does not file until after the expiration of 
the 21 day period specified in Section 
9—304(5), the collateral still being in the 
debtor’s possession—then, the chain being 
broken, the perfection is no longer con- 
tinuous. The date of perfection would 
now be the date of filing (after expiration 
of 21 day period); the bank’s interest 
might now become subject to attack under 
Section 60 of the Federal Bankruptcy Act 
and would be subject to any interests 
arising during the gap period which under 
Section 9—301 take priority over an unper- 
fected security interest. 

The rule of subsection (2) would also 
apply to the case of collateral brought 
into this state subject to a security in- 
terest which became perfected in another 
state or jurisdiction. See Section 9— 
103(3). . 

Cross references: 

Sections 9—302, 9—304, 9—305 and 9— 
306. 

Point 1: Sections 9—204 and 9—312. 

Point 2: Sections 9—103(3) and 9—301. 

Definitional cross reference: 

“Security interest”. Section 1—201. 





NORTH CAROLINA COMMENT 


The first sentence of subsection (1) states 
the obvious. The third sentence acknowl- 
edges that a security agreement may be 
filed before any of the steps toward per- 
fection have taken place, more particularly, 
before the secured party has given value or 
the debtor has acquired any rights in the 
property. It is apparently well settled in 
North Carolina that the original filing of 
a security agreement which covers after- 
acquired property is sufficient without the 


necessity of additional filing each time the 
debtor acquires the new property. See 
North Carolina Comment to GS 25-9-204. 
This is consistent with the Code. The same 
reasoning should support the view that the 
filing of a security agreement covering a 
specific item, before that item is owned by 
the mortgagor, would be valid as to lien 
creditors and purchasers. No cases involv- 
ing chattels have been found. But see 
Jackson v. Mills, 186 N.C. 52, 118 S.E. 
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835 (1923) (involving estoppel as to real 
property); Builders Sash & Door Co. v. 
Joyner, 182 N.C. 518, 109 S.E. 259 (1921) 
(real property). 

Subsection (2) provides for continuous 
perfection of the security interest where the 
changing character of the collateral for 
perfection purposes may require differing 
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methods of perfection. If there is no lapse 
in perfection, all subsequent perfections re- 
late back to the time of the original per- 
fection. This is probably in accord with 
prior North Carolina law. Cf. McCreary 
Tire & Rubber Co. v. Crawford, 253 N.C. 
100, 116 S.E.2d 491 (1960). 


§ 25-9-304. Perfection of security interest in instruments, docu- 


ments, and goods covered by documents; perfection by permissive fil- 
ing; temporary perfection without filing or transfer of possession. —(1 ) 
A security interest in chattel paper or negotiable documents may be perfected by 
filing. A security interest in instruments (other than instruments which constitute 
part of chattel paper) can be perfected only by the secured party’s taking posses- 
sion, except as provided in subsections (4) and (5). 

(2) During the period that goods are in the possession of the issuer of a nego- 
tiable document therefor, a security interest in the goods is perfected by perfecting 
a security interest in the document, and any security interest in the goods other- 
wise perfected during such period is subject thereto. 

(3) A security interest in goods in the possession of a bailee other than one who 
has issued a negotiable document therefor is perfected by issuance of a document in 
the name of the secured party or by the bailee’s receipt of notification of the se- 
cured party’s interest or by filing as to the goods. 

(4) A security interest in instruments or negotiable documents is perfected 
without filing or the taking of possession for a period of twenty-one days from the 
time it attaches to the extent that it arises for new value given under a written se- 
curity agreement. 

(5) A security interest remains perfected for a period of twenty-one days with- 
out filing where a secured party having a perfected security interest in an instru- 
ment, a negotiable document or goods in possession of a bailee other than one who 
has issued a negotiable document therefor 

(a) makes available to the debtor the goods or documents representing the 
goods for the purpose of ultimate sale or exchange or for the purpose of loading, 
unloading, storing, shipping, transshipping, manufacturing, processing or otherwise 
dealing with them in a manner preliminary to their sale or exchange; or 

(b) delivers the instrument to the debtor for the purpose of ultimate sale or ex- 


change or of presentation, collection, renewal or registration of transfer. 
(6) After the twenty-one day period in subsections (4) and (5) perfection de- 
pends upon compliance with applicable provisions of this article. (1961, c. 574; 


1965 .4.6../00 25.15) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tions 3 and 8(1), Uniform Trust Receipts 
Act. 

Changes: Revised to conform to the 
scheme of this Article. 

Purposes: 

1. For most types of property, filing 
and taking possession are alternative 
methods of perfection. For some types of 
intangibles (i. e., accounts, contract rights 
and general intangibles) filing is the only 
available method (see Section 9—305 and 
Point 1 of Comment thereto). With respect 
to instruments subsection (1) provides 
that, except for the cases of “temporary 
perfection” covered in subsections (4) and 
(5), taking possession is the only available 
method; this provision follows the Uniform 


Trust Receipts Act. The rule is based on 
the thought that where the collateral con- 
sists of instruments, it is universal practice 
for the secured party to take possession of 
them in pledge; any surrender of posses- 
sion to the debtor is for a short time; 
therefore it would be unwise to provide 
the alternative of perfection for a long 
period by filing which, since it in no way 
corresponds with commercial practice, 
would serve no useful purpose. Subsec- 
tion (1) further provides that filing is 
available as a method of perfection for 
security interests in chattel paper and 
negotiable documents, which also come 
within Section 9—305 on perfection by 
possession. Chattel paper is sometimes 
delivered to the assignee, sometimes left 
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in the hands of the assignor for collec- 
tion; subsection (1) allows the assignee to 
perfect his interest by filing in the latter 
case. Negotiable documents may be, and 
usually are, delivered to the secured party; 
subsection (1) follows the Uniform Trust 
Receipts Act in allowing filing as an 
alternative method of perfection. Perfec- 
tion of an interest in a non-negotiable 
document is covered in subsection (3). 

2. Subsection (2), following prior law 
and consistently with the provisions of 
Article 7, takes the position that, so long 
as a negotiable document covering goods 
is Outstanding, title to the goods is, so to 
say, locked up in the document and the 
proper way ot dealing with such goods is 
through the document. Perfection therefore 
is to be made with respect to the document 
and, when made, automatically carries over 
to the goods. Any interest perfected di- 
rectly in the goods while the document is 
outstanding (for example, a chattel mort- 
gage on goods in a warehouse) is subor- 
dinated to an outstanding negotiable docu- 
ment. 

3. Subsection (3) takes a _ different 
approach to the problem of goods cov- 
ered by a non-negotiable document or 
otherwise in the possession of a bailee 
who has not issued a negotiable document. 
Here title to the goods is not looked on 
as being locked up in the document and 
the secured party may perfect his interest 
directly in the goods by filing as to them. 
The subsection states two other methods 
of perfection: issuance of the document 
in the secured party’s name (as consignee 
of a straight bill of lading or the person 
to whom delivery would be made under 
a non-negotiable warehouse receipt) and 
receipt of notification of the secured par- 
ty’s interest by the bailee which, under 
Section 9—305, is looked on as equiva- 
lent to taking possession by the secured 
party. 

4. Subsections (4) and (5) follow the 
Uniform Trust Receipts Act in giving 
perfected status to security interests in 
instruments and documents for a_ short 
period although there has been no filing 
and the collateral is in the debtor’s pos- 
session. The period of 21 days is chosen 
to conform to the provisions of Section 60 
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of the Federal Bankruptcy Act. There are 
a variety of legitimate reasons—some of 
them are described in subsections (5) (a) 
and (5) (b)—why such collateral has to 
be temporarily released to a debtor and 
no useful purpose would be served by 
cluttering the files with records of such 
exceedingly short term transactions. Under 
subsection (4) the 21 day perfection runs 
from the date of attachment; there is no 
limitation on the purpose for which the 
debtor is in possession but the secured 
party must have given new value under a 
written security agreement. Under sub- 
section (5) the 21 day perfection runs 
from the date a secured party who already 
has a perfected security interest turns 
over the collateral to the debtor (an exam- 
ple is a bank which has acquired a bill 
of lading by honoring drafts drawn under 
a letter of credit and subsequently turns 
over the bill of lading to its customer); 
there is no new value requirement but 
the turn-over must be for one or more 
of the purposes stated in subsections (5) 
(a) and (5) (b). Note that while subsec- 
tion (4) is restricted to instruments and 
negotiable documents, subsection (5) ex- 
tends to goods covered by non-negotiable 
documents as well. Thus the letter of 
credit bank referred to in the example 
could make a subsection (5) turn-over 
without regard to the form of the bill 
of lading, provided that, in the case of a 
non-negotiable document, it had previ- 
ously perfected its interest under one of 
the methods stated in subsection (3). 

Cross references: 

Article 7 and Sections 9—303 and 9— 
305. 

Definitional cross references: 

“Chattel paper’. Section 9—105. 

“Debtor”. Section 9—105. 

“Document”. Section 9—105. 

“Goods”. Section 9—105. 

“Instrument”. Section 9—105. 

“Receives” notification. Section 1—201. 


“Sale”. Sections 2—106 and 9—105. 
“Secured party’. Section 9—105. 
“Security agreement”. Section 9—105. 
“Security interest”. Section 1—201. 
“Value”. Section 1—201. 

“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1), in permitting perfection 
of a security interest in negotiable docu- 
ments by filing, is substantially in accord 
with the Uniform Trust Receipts Act, GS 
45-47. However, see GS 25-9-309 for the 
extent of protection afforded by filing. A 
security interest in instruments can be per- 
fected only by possession. 


Subsection (5) permits return of posses- 
sion of certain collateral to the debtor for 
certain purposes without loss of perfection. 
This is analogous to the right of a pledgee 
to return goods under prior law, except 
that prior law set no definite time limit. 
See Bundy v. Commercial Credit Corp., 202 
N.C. 604, 163 S.E. 676 (1932) (return of 
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accounts for collection purposes). In addi- 
tion, the privilege under the Code is some- 


what more restricted as to type of collat- 
eral. 


§ 25-9-305. When possession by secured party perfects security in- 
terest without filing.—A security interest in letters of credit and advices of 
credit (subsection (2)(a) of § 25-5-116), goods, instruments, negotiable docu- 
ments or chattel paper may be perfected by the secured party’s taking possession of 
the collateral. If such collateral other than goods covered by a negotiable docu- 
ment is held by a bailee, the secured party is deemed to have possession from the 
time the bailee receives notification of the secured party’s interest. A security in- 
terest is perfected by possession from the time possession is taken without relation 
back and continues only so long as possession is retained, unless otherwise speci- 
fied in this article. The security interest may be otherwise perfected as provided in 
a article before or after the period of possession by the secured party. (1965, c. 

wa 

OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. As under the common law of pledge, 
no filing is required by this Article to 
perfect a security interest where the 
secured party has possession of the collat- 
eral. Compare Section 9—302(1) (a). This 
section permits a security interest to be 
perfected by transfer of possession only 
when the collateral is goods, instruments, 
documents or chattel paper: that is to say, 
accounts, contract rights and generally in- 
tangibles are excluded. See Section 5—116 
for the special case of assignments of let- 
ters and advices of credit. A security in- 
terest in accounts, contract rights and 
general intangibles—property not ordinar- 
ily represented by any writing whose 
delivery operates to transfer the claim— 
may under this Article be perfected only 
by filing, and this rule would not be 
affected by the fact that a security agree- 
ment or other writing described the as- 
signment of such collateral as a “pledge”. 
Section 9—302(1) (e) exempts from filing 
certain assignments of accounts or con- 
tract rights which are out of the ordinary 
course of financing: such exempted as- 
signments are perfected when they attach 
under Section 9—303 (1); they do not 
fall within this section. 

2. Possession may be by the secured 
party himself or by an agent on his be- 
half: it is of course clear, however, that 
the debtor or a person controlled by him 
cannot qualify as such an agent for the 
secured party. See also the last sentence 
of Section 9—205. Where the collateral 
(except for goods covered by a negotia- 
ble document) is held by a bailee, the 
time of perfection of the security interest, 
under the second sentence of the section 


is when the bailee receives notification of 
the secured party’s interest: this rule 
rejects the common law doctrine that it 
is necessary for the bailee to attorn to 
the secured party or acknowledge that he 
now holds on his behali. 


3. The third sentence of the section 
rejects the “equitable pledge” theory of 
relation back, under which the taking pos- 
session was deemed to relate back to the 
date of the original security agreement. 
The relation back theory has had little 
vitality since the 1938 revision of the 
Federal Bankruptcy Act, which introduced 
in Section 60(a) provisions designed to 


make such interests voidable as _ prefer- 
ences in bankruptcy proceedings. This 
section now brings state law into con- 


formity with the overriding federal policy: 
where a pledge transaction is contem- 
plated, perfection dates only from the time 
possession is taken, although a security 
interest may attach, unperfected, before 
that under the rules stated in Section 9— 
204. The only exception to this rule is 
the short twenty-one-day period of per- 
fection provided in Section 9—304 (4) 
and (5), during which a debtor may have 
possession of specified collateral in which 
there is a perfected security interest. 

Cross references: 

Sections 5—116, 9—204, 9—302, 9—303 
and 9—304. 

Definitional cross references: 

“Chattel paper”. Section 9—105. 

“Collateral”. Section 9—105. 

“Documents”. Section 9—105. 

“Goods”. Section 9—105. 

“Instruments”. Section 9—105. 

“Receives notification”. Section 1—201. 

“Secured party”. Section 9—105. 

“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


The first sentence of this section is gen- 
erally in accord with prior North Carolina 


law to the effect that registration is not 
necessary to perfect a possessory security 


553 


§ 25-9-306 


interest. See North Carolina Comment to 
GS 25-9-301 (1). 

The second sentence of this section abro- 
gates the common-law rule that the bailee 
must acknowledge that he held the goods 
on behalf of the pledgee before the goods 
would be deemed to be in the possession 
of the pledgee. See Official Comments to 
this section. The North Carolina Supreme 
Court has apparently not dealt with this 
problem; but a federal district court has 
stated, where the collateral was in the pos- 
session of a third person, that “the . 
writing . . . might have become effective 
as a pledge to secure Lineberry if the writ- 
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the bank had agreed . .” to hold the 
collateral for Lineberry. United States v. 
Lucas, 148 F. Supp. 768 (M.D.N.C. 1957). 
If this represented the North Carolina 
rule, the Code modifies it. 

The third sentence rejects the concept of 
“equitable pledge.” This probably changes 
North Carolina law. See Godwin v. Mur- 
chinson Nat’l Bank, 145 N.C. 320, 59 S.E. 
154 (1907). However, the change is of little 
ultimate significance because the Federal 
Bankruptcy Act § 60 was amended in 1938 
to make such interests generally voidable 
as preferences. 

See the Official Comment to this section. 


ing had been delivered to the bank and if 


25-9-306. ‘‘Proceeds’’; secured party’s rights on disposition of 
collateral.—(1) “Proceeds” includes whatever is received when collateral or 
proceeds is sold, exchanged, collected or otherwise disposed of. The term also in- 
cludes the account arising when the right to payment is earned under a contract 
right. Money, checks and the like are “cash proceeds.” All other proceeds are ‘“‘non- 
cash proceeds.” 

(2) Except where this article otherwise provides, a security interest continues 
in collateral notwithstanding sale, exchange or other disposition thereof by the 
debtor unless his action was authorized by the secured party in the security agree- 
ment or otherwise, and also continues in any identifiable proceeds including collec- 
tions received by the debtor. 

(3) The security interest in proceeds is a continuously perfected security inter- 
est if the interest in the original collateral was perfected but it ceases to be a per- 
fected security interest and becomes unperfected ten days after receipt of the pro- 
ceeds by the debtor unless 

(a) a filed financing statement covering the original collateral also covers pro- 
ceeds ; or 

(b) the security interest in the proceeds is perfected before the expiration of the 
ten-day period. 

(4) In the event of insolvency proceedings instituted by or against a debtor, a 
secured party with a perfected security interest in proceeds has a perfected security 
interest 

(a) in identifiable non-cash proceeds ; 

(b) in identifiable cash proceeds in the form of money which is not commingled 
with other money or deposited in a bank account prior to the insolvency 
proceedings ; 

(c) in indentifiable cash proceeds in the form of checks and the like which are 
not deposited in a bank account prior to the insolvency proceedings ; and 

(d) in all cash and bank accounts of the debtor, if other cash proceeds have been 
commingled or deposited in a bank account, but the perfected security interest un- 
der this paragraph (d) is 

(1) subject to any right of setoff; and 

(ii) limited to an amount not greater than the amount of any cash proceeds re- 
ceived by the debtor within ten days before the institution of the insolvency pro- 
ceedings and commingled or deposited in a bank account prior to the insoivency 
proceedings less the amount of cash proceeds received by the debtor and paid over 
to the secured party during the ten-day period. 

(5) Ifa sale of goods results in an account or chattel paper which is transferred 
by the seller to a secured party, and if the goods are returned to or are repossessed 
by the seller or the secured party, the following rules determine priorities: 

(a) If the goods were collateral at the time of sale for an indebtedness of the 
seller which is still unpaid, the original security interest attaches again to the goods 
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and continues as a perfected security interest if it was perfected at the time when 
the goods were sold. If the security interest was originally perfected by a filing 
which is still effective, nothing further is required to continue the perfected status; 
in any other case, the secured party must take possession of the returned or repos- 
sessed goods or must file. 

(b) An unpaid transferee of the chattel paper has a security interest in the 
goods against the transferor. Such security interest is prior to a security interest 
asserted under paragraph (a) to the extent that the transferee of the chattel paper 
was entitled to priority under § 25-9-308. 

(c) An unpaid transferee of the account has a security interest in the goods 
against the transferor. Such security interest is subordinate to a security interest 
asserted under paragraph (a). 

(d) A security interest of an unpaid transferee asserted under paragraph (b) or 
(c) must be perfected for protection against creditors of the transferor and pur- 
chasers of the returned or repossessed goods. (1945, c. 196, s. 8; 1961, c. 574; 
1965,6cn/00; 1s) 12) 

OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 10, Uniform Trust Receipts Act. 
Changes: Modified and rewritten. 


Purposes of changes: 

1. To state a secured party’s right to 
the proceeds received by a debtor on dis- 
position of collateral and to state when 
his interest in such proceeds is perfected. 


2. Changes from prior law: 

(a) Whether a debtor’s sale of collateral 
was authorized or unauthorized, prior law 
generally gave the secured party a claim 
to the proceeds. Sometimes it was said 
that the security interest attached to the 
“property” received in substitution; some- 
times it was said the debtor held the 
proceeds as “trustee” or “agent” for the 
secured party. Whatever the formulation 
of the rule, the secured party, if he could 
trace the proceeds, could reclaim them or 
their equivalent from the debtor or his 
trustee in bankruptcy. The change in ex- 
isting law made by this section relates 
to non-identifiable cash proceeds; the 
secured party has, under conditions stated 
in subsection (4) (d), a security interest 
in the debtor’s cash and bank accounts 
equal to the amount of cash proceeds 
received and commingled or deposited 
within the 10 days before insolvency pro- 
ceedings were instituted less the amount 
of cash proceeds received by the debtor 
and paid over to the secured party during 
that period, without regard to whether or 
not the funds are identifiable as cash 
proceeds of the collateral. 

(b) Subsections (2) and (3) make clear 
that the four-month period for calculating 
a voidable preference in bankruptcy be- 
gins with the date of the secured party’s 
obtaining the security interest in the orig- 
inal collateral and not with the date of 
his obtaining control] of the proceeds. 
The interest in the proceeds “continues” 


as a perfected interest if the original in- 
terest was perfected; but the interest 
ceases to be perfected after the expiration 
of ten days unless the financing statement 
covering the original collateral covered 
the proceeds or unless the secured party 
perfects his interest in the proceeds them- 
selves—i. e., by filing a financing state- 
ment covering them or by taking posses- 
sion. 

(c) Where cash proceeds are covered 
into the debtor’s checking account and 
paid out in the operation of the debtor’s 
business, recipients of the funds of course 
take free of any claim which the secured 
party may have in them as _ proceeds. 
What has been said relates to payments 
and transfers in ordinary course. The law 
of fraudulent conveyances would no doubt 
in appropriate cases support recovery of 
proceeds by a secured party from a trans- 
feree out of ordinary course or otherwise 
in collusion with the debtor to defraud 
the secured party. 

3. In most cases when a debtor makes 
an unauthorized disposition of collateral, 
the security interest, under prior law and 
under this Article, continues in the origi- 
nal collateral in the hands of the purchaser 
or other transferee. That is to say, since 
the transferee takes subject to the security 
interest, the secured party may repossess 
the collateral from him or in an appro- 
priate case maintain an action for con- 
version. Subsection (2) codifies this rule. 
The secured party may claim both pro- 
ceeds and collateral, but may of course 
have only one satisfaction. 


In many cases a purchaser or other 
transferee of collateral will take free of a 
security interest: in such cases the secured 
party’s only right will be to proceeds. 
The transferee will take free whenever 
the disposition was authorized; the authori- 


555 


§ 25-9-306 


zation may be contained in the security 
agreement or otherwise given. A claim to 
proceeds in a filed financing statement 
might be considered as impliedly authoriz- 
ing sale or other disposition of the collat- 
eral, depending upon the circumstances of 
the parties, the nature of the collateral, 
the course of dealing of the parties and 
the usage of trade (see Section 1—205). 
Section 9—301 states when transferees take 
free of unperfected security interests. Sec- 
tions 9—307 on goods, 9—308 on chattel 
paper and non-negotiable instruments and 
9—309 on negotiable instruments, negoti- 
able documents and securities state when 
purchasers of such collateral take free of 
a security interest even though perfected 
and even though the disposition was not 
authorized. 

4. Subsection (5) states rules to deter- 
mine priorities when collateral which has 
been sold is returned to the debtor: for 
example goods returned to a department 
store by a dissatisfied customer. The most 
typical problems involve sale and return 
of inventory, but the subsection can also 
apply to equipment. Under the rule of 
Benedict v. Ratner, failure to segregate 
such returned goods sometimes led to in- 
validation of the entire security arrange- 
ment. This Article rejects the Benedict 
v. Ratner line of cases (see Section 9— 
205 and Comment). Subsection (5) (a) 
of this section reinforces the rule of Sec- 
tion 9—205: as between secured party and 
debtor (and debtor’s trustee in bankruptcy) 
the original security interest continues on 
the returned goods. Whether or not the 
security interest in the returned goods is 
perfected depends upon factors stated in 
the text. 


Subsections (5) (b), (c) and (d) deal 
with a different aspect of the returned 
goods situation. Assume that a dealer has 
sold an automobile and transferred the 
chattel paper or the account arising on the 
sale of Bank X (which had not previously 
financed the car as inventory). Thereafter 
the buyer of the automobile rightfully 
rescinds the sale, say for breach of war- 
ranty, and the car is returned to the 
dealer. Subsection (5) (b) gives the bank 
as transferee of the chattel paper or the 
account a_ security interest in the car 
against the dealer. For protectior against 
the dealer’s creditors or purchasers from 
him (other than buyers in the ordinary 
course of business, see Section 9—307), 
Bank X as the transferee, under subsec- 
tion (5) (d), must perfect its interest by 
taking possession of the car or by filing 
as to it. Perfection of his original interest 
in the chattel paper or the account does 
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not automatically carry over to the 
returned car, as it does under subsection 
(5) (a) where the secured party originally 
financed the dealer’s inventory. 

In the situation covered by (5) (b) and 
(5) (c) a secured party who financed the 
inventory and a secured party to whom 
the chattel paper or the account was trans- 
ferred may both claim the returned goods 
—the inventory financer under subsection 
(5) (a), the transferee under subsections 
(5) (b) and (5) (ce). With respect to 
chattel paper, Section 9—308 regulates 
the priorities. With respect to an account, 
subsection (5) (c) subordinates the secu- 
rity interest of the transferee of the account 
to that of the inventory financer. However, 
if the inventory security interest was un- 
perfected, the transferee’s interest could 
become entitled to priority under the rules 
stated in Section 9—312(5). 

In cases of repossession by the dealer 
and also in cases where the chattel was 
returned to the dealer by the voluntary 
act of the account debtor, the dealer’s 
position may be that of a mere custodian; 
he may be an agent for resale, but with- 
out any other obligation to the holder of 
the chattel paper; he may be obligated to 
repurchase the chattel, the chattel paper 
or the account from the secured party or 
to hold it as collateral for a loan secured 
by a transfer of the chattel paper or the 
account. 

If the dealer thereafter sells the chattel 
to a buyer in ordinary course of business 
in any of the foregoing cases, the buyer is 
fully protected under Section 2—403(2) 
as well as under Section 9—307(1), which- 
ever is technically applicable. 

Cross references: 

Sections 9—307, 9—308 and 9—309. 

Point 3: Sections 1—205 and 9—301. 

Point 4: Sections 2—403(2), 9—205 and 
9—312. 


Definitional cross references: 
“Account”. Section 9—106. 

“Bank”. Section 1—201. 

“Chattel paper”. Section 9—105. 
“Check”. Sections 3—104 and 9—105. 
“Collateral”. Section 9—105. 

“Contract right”. Section 9—106. 
“Creditors”. Section 1—201. 
“Debtor”. Section 9—105. 

“Goods”. Section 9—105. 


“Insolvency proceedings”. Section 1— 
201. 

“Money”. Section 1—201. 

“Purchaser”., Section 1—201. 


“Sale”. Sections 2—106 and 9—105. 
“Secured party”. Section 9—105. 
“Security agreement”. Section 9—105. 
“Security interest”. Section 1—201. 
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NORTH CAROLINA COMMENT 


This section states the rules regarding a 
secured party’s rights to proceeds and when 
he has a perfected security interest therein. 
The North Carolina cases have by implica- 
tion recognized that a secured party can 
have some interest in the proceeds of the 
sale of the property, but it has never been 
expressly said that the interest is a “per- 
fected security interest.’ See Blanton Gro- 
cery..Coftv; (Paylor,~1624N.C"307) 78S.) 
276 (1913). However, most courts have 
held that the mortgagee does have a secu- 
rity interest in the identifiable proceeds, 
at least where the mortgage provides that 
proceeds shall be applied to discharge the 


mortgage. E.g., Smith v. Swift & Co., 320 
F.2d 268 (10th Cir. 1963). The Code gives 
the secured party a security interest pro- 
ceeds in all cases, and in the event of in- 
solvency of the debtor, the Code goes one 
step further in giving the secured party 
with a “perfected” security interest in pro- 
ceeds a right to the nonidentifiable pro- 
ceeds in the form of cash or bank accounts 
to an amount not greater than the amount 
of proceeds received by the debtor within 
ten days preceding the institution of the in- 
solvency proceeding. See Official Comment 
to GS 25-9-306; GS 45-55 (trust receipts). 


§ 25-9-307. Protection of buyers of goods.—(1) A buyer in ordinary 


course of business (subsection (9) of § 25-1-201) other than a person buying 
farm products from a person engaged in farming operations takes free of a se- 
curity interest created by his seller even though the security interest is perfected 
and even though the buyer knows of its existence. 

(2) In the case of consumer goods and in the case of farm equipment having 
an original purchase price not in excess of twenty-five hundred dollars ($2500.00 ) 
(other than fixtures, see § 25-9-313), a buyer takes free of a security interest 
even though perfected if he buys without knowledge of the security interest, for 
value and for his own personal, family or household purposes or his own farm- 
ing operations unless prior to the purchase the secured party has filed a financ- 
ing statement covering such goods. (1945, c. 182, s. 4; 1955, c. 386, s. 2; 1961, 
eT LGC, 7 OUTS. ts) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 


tion 9, Uniform Conditional Sales Act; 
Section 9(2), Uniform ‘Trust Receipts 
Act. 


Changes: Policy of prior acts continued 
(subsection (1) ). 

Purposes of changes: 

1. This section states when buyers of 
goods take free of a security interest even 
though perfected. A buyer who takes free 
of a perfected security interest of course 
takes free of an unperfected one. Section 
9—301 should be consulted to determine 
what purchasers, in addition to the buyers 
covered in this section, take free of an un- 
perfected security interest. 

Article 2 (Sales) states general rules on 
purchase of goods from a seller with defec- 
tive or voidable title (Section 2—403). 

2. The definition of “buyer in ordinary 
course of business” in Section 1—201(9) 
restricts the application of subsection (1) 
to buyers (except pawnbrokers) “from a 
person in the business of selling goods of 
that kind”: thus the subsection applies, in 
the terminology of this Article, primarily 
to inventory. Subsection (1) further ex- 
cludes from its operation buyers of “farm 
products”, defined in Section 9—109(3), 
from a person engaged in farming opera- 


tions. The buyer in ordinary course of busi- 
ness is defined as one who buys “in good 
faith and without knowledge that the sale 
to him is in violation of the ownership 
rights or security interest of a third 
party.” This section provides that such a 
buyer takes free of a security interest, 
even though perfected, and although he 
knows the security interest exists. Read- 
ing the two provisions together, it results 
that the buyer takes free if he merely 
knows that there is a security interest 
which covers the goods but takes subject 
if he knows, in addition, that the sale is 
in violation of some term in the security 
agreement not waived by the words or 
conduct of the secured party. 

The limitations which this _ section 
imposes on the persons who may take 
free of a security interest apply of course 
only to unauthorized sales by the debtor. 
If the secured party has authorized the 
sale in the security agreement or other- 
wise, the buyer takes free without regard 
to the limitations of this section. Section 
9—306 states the right of a secured party 
to the proceeds of a sale, authorized or un- 
authorized. 

3. Subsection (2) deals with buyers of 
“consumer goods” (defined in Section 9— 
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109) and with buyers of farm equipment 
having an original purchase price not in 
excess of $2500. (If the consumer goods 
or farm equipment are fixtures, the rule 
of the subsection does not apply.) Under 
Section 9—302(1) (c) and (1) (d) no 
filing is required to perfect a purchase 
money interest in the consumer goods or 
farm equipment subject to this subsec- 
tion except motor vehicles required to be 
licensed; filing is required to perfect secu- 
rity interests in such goods or equipment 
other than purchase money interests and, 
for motor vehicles, even in the case of 
purchase money interests. 

Under subsection (2) a buyer of con- 
sumer goods or farm equipment takes free 
of a security interest even though per- 
fected a) if he buys without knowledge of 
the security interest, b) for value, c) for 
his own personal, family or household 
purposes (or in the case of farm equip- 
ment for his own farming operations), 
and d) before a financing statement is 
filed. 

As to purchase money security interests 


which are perfected without filing under 
Section 9—302(1) (c) and (d): A secured 
party may file a financing statement 


(although filing is not required for perfec- 
tion). If he does file, all buyers take sub- 
ject to the security interest. If he does not 
file, a buyer who meets the qualifications 
stated in the preceding paragraph takes 
free of the security interest. 

As to security interests which can be 
perfected only by filing under Section 
9—302: This category includes all non- 
purchase money interests, and all in- 
terests, whether or not purchase money, 
in motor vehicles, as well as interests 
which may be and are filed, though filing 
was not required for perfection under Sec- 
tion 9—302. (Note that under Section 9— 
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302(3) the filing provisions of this Article 
do not apply when a state has enacted a 
certain type of certificate of title law. 
Thus where motor vehicles are concerned, 
in a state having such a certificate of title 
law, perfection will be under that law.) 
So long as the security interest remains 
unperfected, not only the buyers described 
in subsection (2) but the purchasers 
described in Section 9—301 will take free 
of the interest. After a financing state- 
ment has been filed or after compliance 
with the certificate of title law all subse- 
quent buyers, under the rule of subsection 
(2), are subject to the security interest. 

As to sccurity interests in consumer 
goods or farm equipment which have be- 
come fixtures: Since the rule of subsec- 
tion (2) does not apply, the normal rules 
govern. Section 9—313 states rules of 
priority between a claimant of a chattel 
security interest in fixtures and persons 
who claim an interest in the fixtures as 
realty. 

Cross references: 

Point 1: Sections 2—403 and 9—3201. 

Point 2: Section 9—306. 

Point 3: Sections 9—301, 
9—313. 

Definitional cross references: 

“Buyer in ordinary course of business”. 
Section 1—201. 

“Consumer goods”. Section 9—109. 

“Equipment”. Section 9—109. 

“Farm products”. Section 9—109. 

“Goods”. Section 9—105. 

“Knows” and “Knowledge”. Section 1— 
201. 

“Person”. Section 1—201. 

“Purchase”. Section 1—201. 

“Secured party”. Section 9—105. 

“Security interest”. Section 1—201. 

“Value”. Section 1—201. 


9—302 and 


NORTH CAROLINA COMMENT 


In North Carolina a buyer in the ordi- 
nary course of business could be assured of 
having rights superior to those of a holder 
of a security interest in the goods in only 
three situations: (1) Where he purchased 
from a merchant whose merchandise was 
financed under a trust receipt pursuant to 
the Uniform Trust Receipts Act, GS 45- 
54; (2) where he purchased from a manu- 
facturer or processor whose goods were 
subject to a security interest created by a 
factor’s lien, GS 44-73; and (3) when he 
purchased an automobile from a dealer, GS 
20-58.9. In all other situations, the buyer in 
the ordinary course took subject to the pre- 
vious security interest unless the secured 
party had given an express power of dis- 


position to the debtor or unless the conduct 
and dealing between the debtor and the 
secured party was such as to give rise to 
an inference that the secured party had 
waived his lien. Atlantic Discount Corp. v. 
Young, 224 N.C. 89, 29 S.E.2d 29 (1944); 
Southern Ry. v. W. A. Simpkins Co., 178 
N.C. 273, 100 S.E. 418 (1919). Proof that 
the mortgagee permitted the mortgagor to 
keep the goods in his possession and dis- 
play them at the mortgagor’s place of busi- 
ness was not sufficient evidence of waiver 
of the lien. Whitehurst v. Garrett, 196 N.C. 
154, 144 S.E. 835 (1928); State Trust Co. 
v. M. & J. Fin. Corp., 238 N.C. 478, 78 
S.E.2d 327 (1953). However, where the 
above facts were present and the mortgagor 
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was not required by the mortgagee to sat- 
isfy the underlying obligation before sale 
of the goods, the buyer in ordinary course 
would prevail over the previous security 
interest. Atlantic Discount Corp. v. Young, 
224 N.C. 89, 29 S.E.2d 29 (1944). The Code 
extends protection to all buyers in the 
ordinary course as defined in GS 25-1-201 
(9). Thus, North Carolina law is to some 
extent changed by this section, but the ef- 
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fect is only to equalize the status of all 
buyers in the ordinary course of business. 
Subsection (2) changes existing law, in 
that a purchaser in the circumstances set 
out in the Code could not prevail over a 
“perfected” security interest. See North 
Carolina Comment to GS 25-9-301 (1). 
However, the significance of the change 
is more theoretical than factual. 


§ 25-9-308. Purchase of chattel paper and nonnegotiable instru- 
ments.—A purchaser of chattel paper or a nonnegotiable instrument who gives 
new value and takes possession of it in the ordinary course of his business and 
without knowledge that the specific paper or instrument is subject to a security in- 
terest has priority over a security interest which is perfected under § 25-9-304 
(permissive filing and temporary perfection). A purchaser of chattel paper who 
gives new value and takes possession of it in the ordinary course of his business 
has priority over a security interest in chattel paper which is claimed merely as 
proceeds of inventory subject to a security interest (§ 25-9-306), even though he 
knows that the specific paper is subject to the security interest. (1961, c. 574; 


1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 


tions 9(a) and 10 of Uniform Trust 
Receipts Act. 

Changes: Important changes in sub- 
stance. 


Purposes of changes: 

1. Chattel paper is defined (Section 9— 
105) as “a writing or writings which evi- 
dence both a monetary obligation and a 
security interest in or a lease of specific 
goods”. In terms of existing security 
devices the definition covers, for example, 
the conditional sale contract, the bailment 
lease and the chattel mortgage. Such paper 
has become an important class of collat- 
eral in financing arrangements, which may 
—as in the automobile and some other 
fields—follow an earlier financing arrange- 
ment covering inventory or which may 
begin with the chattel paper itself. 

Arrangements where the chattel paper 
is delivered to the secured party who then 
makes collections, as well as arrange- 
ments where the debtor, whether or not 
he is left in possession of the paper, 
makes the collections, are both widely 
used, and are known respectively as noti- 
fication (or “direct collection”) and non- 
notification (or “indirect collection”) ar- 
rangements. In the automobile field, for 
example, when a car is sold to a consumer 
buyer under an installment purchase agree- 
ment and the resulting chattel paper is 
assigned, the assignee usually takes pos- 
session, the obligor is notified of the as- 
signment and is directed to make pay- 
ments to the assignee. In the furniture 
field, for an example on the other hand, the 
chattel paper may be left in the dealer’s 


hands or delivered to the assignee; in 
either case the obligor is usually not no- 
tified, and payments are made to the 
dealer-assignor who receives them under 
a duty to remit to his assignee. The wide- 
spread use of both methods of dealing 
with chattel paper is recognized by the 
provisions of this Article which permit 
perfection of a chattel paper security in- 
terest either by filing or by taking posses- 
sion. 

2. Although perfection by filing is per- 
mitted as to chattel paper, certain pur- 
chasers of chattel paper allowed to remain 
in the debtor’s possession take free of the 
security interest despite the filing. The 
second sentence of the section deals with 
the case where the security interest in 
the chattel paper is claimed merely as pro- 
ceeds—i. e. in favor of an inventory finan- 
cer, whether or not his filed financing 
statement claimed proceeds, who has not 
by some new transaction with the debtor 
acquired a specific interest in the chattel 
paper. In that case a purchaser, even 
though he knows of the inventory financ- 
er’s proceeds interest, takes priority pro- 
vided he gives new value and takes posses- 
sion of the paper in the ordinary course 
of his business. The first sentence deals 
with the case where the non-possessory 
security interest in the chattel paper is 
more than a mere claim to proceeds—i. 
e. exists in favor of a secured party who 
has given value against the paper, whether 
or not he financed the inventory whose 
sale gave rise to it. In this case the pur- 
chaser, to take priority, must not only 
give new value and take possession in 
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the ordinary course of his business; he 
must also take without knowledge of the 
existing security interest. Thus a secured 
party, who has a specific interest in the 
chattel paper and not merely a claim to 
proceeds, and who wishes to leave the 
paper in the debtor’s possession can, be- 
cause of the knowledge requirement, pro- 
tect himself against purchasers by stamp- 
ing or noting on the paper the fact that 
it has been assigned to him. 

3. The rule of the first sentence of the 
section also applies to non-negotiable in- 
struments. Note that the term ‘“non- 
negotiable instrument” is by no means 
as broad as the common law concept 
of “chose in action”: accounts, con- 
tract rights and general intangibles (all 
defined in Section 9—106) are not in- 
cluded. [t should also be noted that under 
Section 9—304(1) a security interest in 
an instrument, negotiable or non-negoti- 
able, cannot be perfected by filing. Thus 
the only type of perfected non-possessory 
security interest that can arise in an in- 
strument is the temporary 21 day perfec- 
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tion provided for in Section 9—304(4) and 
(5). Where such a _ perfected interest 
exists in a non-negotiable instrument, 
purchasers will take free if they qualify 
under the first sentence of the section. 
Since the second sentence applies only to 
chattel paper, knowledge of the existing 
security interest would defeat the pur- 
chaser of a non-negotiable instrument 
even though that interest was claimed 
merely as proceeds. 
Cross references: 
Point 1: Sections 
305(1). 
Point 2: Section 9—306. 
Point 3: Section 9—304. 
Definitional cross references: 
“Chattel paper”. Section 9—105. 
“Instrument”. Section 9—105. 
“Inventory”. Section 9—109. 
“Knowledge”. Section 1—201. 
“Proceeds”. Section 9—306. 
“Purchaser”. Section 1—201. 
“Security interest”. Section 1—201. 
“Value”. Section 1—201. 


9—304(1) and 9— 


§ 25-9-309. Protection of purchasers of instruments and documents. 
—Nothing in this article limits the rights of a holder in due course of a negotia- 
ble instrument (§ 25-3-302) or a holder to whom a negotiable document of title 
has been duly negotiated (§ 25-7-501) or a bona fide purchaser of a security 
(§ 25-8-301) and such holders or purchasers take priority over an earlier security 
interest even though perfected. Filing under this article does not constitute no- 
tice of the security interest to such holders or purchasers. (1961, c. 574; 1965, 


C: 700 sale) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 9(a), Uniform Trust Receipts Act. 
Changes: No changes in substance. 

Purposes: 

1. Under this Article as at common law 
and under prior statutes the rights of 
purchasers of negotiable paper, including 
negotiable documents of title and invest- 
ment securities, are determined by the rules 
of holding in due course and the like which 
are applicable to the type of paper con- 
cerned. (Articles 3, 7, and 8.) This section, 
as did Section 9(a) of the Uniform Trust 
Receipts Act, makes explicit the rule which 
was implicitly but universally recognized 
under earlier statutes. 

2. Under Section 9—304(1) filing is in- 
effective to perfect a security interest in 
instruments (including securities) and of 
course is ineffective to constitute notice 
to subsequent purchasers. Although filing 
is permissible as a method of perfection 


for a security interest in documents, this 
Section follows the policy of the Uniform 
Trust Receipts Act in providing that the 
filing does not constitute notice to pur- 
chasers. - 

Cross references: 

Articles 38, 7, and 8 and Section 9— 
304(1). 

Definitional cross references: 

“Bona fide purchaser”. Section 8—302. 

“Document of title’. Section 1—201. 

“Duly negotiated”. Section 7—501. 

“Holder”. Section 1—201. 

“Holder in due course”. 
302 and 9—105. 

“Negotiable instrument”. 
104 and 9—105. 

“Notice”. Section 1—201. 

“Purchaser”. Section 1—201. 

“Security”. Sections 8—102 and 9—105. 

“Security interest”. Section 1—201. 


Sections 3— 


Sections 3— 


NORTH CAROLINA COMMENT 


This section is in accord with the Uni- 
form Trust Receipts Act, GS 45-54 (a), in 
giving priority to the purchaser for value 


of negotiable instruments or documents of 


title left in the possession of the debtor, 
even though the security interest has been 
perfected by filing. 
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§ 25-9-310. Priority of certain liens arising by operation of law.— 
When a person in the ordinary course of his business furnishes services or materials 
with respect to goods subject to a security interest, a lien upon goods in the posses- 
sion of such person given by statute or rule of law for such materials or services 
takes priority over a perfected security interest unless the lien is statutory and the 
statute expressly provides otherwise. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 11, Uniform Trust Receipts Act. 

Changes: None in substance. 

Purposes: 

1. To provide that liens securing claims 
arising from work intended to enhance or 
preserve the value of the collateral take 
priority over an earlier security interest 
even though perfected. 

2. Apart from the Uniform Trust Re- 
ceipts Act which had a section similar 
to this one, there was generally no specific 
statutory rule as to priority between secu- 
rity devices and liens for services or 
materials. Under chattel mortgage or con- 
ditional sales law many decisions made 
the priority of such liens turn on whether 
the secured party did or did not have 
“title”. This section changes such rules 
and makes the lien for services or 
materials prior in all cases where they 


are furnished in the ordinary course of 
the lienor’s business and the goods in- 
volved are in the lienor’s possession. Some 
of the statutes creating such liens ex- 
pressly make the lien subordinate to a 
prior security interest. This section does 
not repeal such statutory provisions. If 
the statute creating the lien is silent, even 
though it has been construed by decision 
to make the lien subordinate to the secu- 
rity interest, this section provides a rule 
of interpretation that the lien should take 
priority over the security interest. 


Cross references: 

Sections 9—102(2), 9—104(c) and 9— 
312(1). 

Definitional cross references: 

“Goods”. Section 9—105. 

“Person”. Section 1—201. 

“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section preserves the priority of 
common-law and statutory possessory liens, 
unless the statute giving the lien provides 
otherwise. Thus, the North Carolina statu- 
tory liens afforded persons who make re- 
pairs to personal property, GS 44-2, the 
warehouse storage liens, GS 44-28 and 44- 
29, liens given to hotel keepers and livery 
stable keepers will probably prevail over a 
Code-perfected security interest so long as 
the person entitled to the lien retains pos- 


session of the property. This is in accord 
with prior law, at least insofar as it relates 
to the lien for repairs to personal property. 
See Johnson v. Yates, 183 N.C. 24, 110 S.E. 
630 (1922). Other liens of this class which 
do not involve possession of the person 
claiming the lien are probably subordinated 
to the Code-perfected security interest. At 
least, they are not entitled to priority by 
virtue of this section. 


§ 25-9-311. Alienability of debtor’s rights; judicial process.—The 
debtor’s rights in collateral may be voluntarily or involuntarily transferred (by 
way of sale, creation of a security interest, attachment, levy, garnishment or other 
judicial process) notwithstanding a provision in the security agreement prohibiting 
any transfer or making the transfer constitute a default. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

1. To make clear that in all security 
transactions under this Article, the debtor 
has an interest (whether legal title or an 
equity) which he can dispose of and which 
his creditors can reach. 

2. Some jurisdictions have held that 
when a mortgagee or conditional seller 
has “title” to the collateral, creditors may 
not proceed against the mortgagor’s or 
vendee’s interest by levy, attachinent or 
other judicial process. This section changes 


1D N.C—86 


those rules by providing that in all secu- 
rity interests the debtor’s interest in the 
collateral remains subject to claims of 
creditors who take appropriate action. It 
is left to the law of each state to deter- 
mine the form of “appropriate process.” 

3. Where the security interest is in 
inventory, difficult problems arise with 
reference to attachment and levy. Assume 
that a debt of $100,000 is secured by in- 
ventory worth twice that amount. If by 
attachment or levy certain units of the 
inventory are seized, the determination 
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of the debtor’s equity in the units seized “Debtor”. Section 9—105. 

is not a simple matter. The section leaves “Rights”. Section 1—201. 

the solution of this problem to the courts. “Sale”. Sections 2—106 and 9—105. 
Procedures such as marshalling may be “Security agreement”. Section 9—105. 
appropriate. “Security interest”. Section 1—201. 


Definitional cross references: 
“Collateral”. Section 9—105. 


NORTH CAROLINA COMMENT 


With regard to involuntary transfer such this section is in accord with prior law. GS 
as levy under execution and attachment, 1-315 and 1-440.4. 


§ 25-9-312. Priorities among conflicting security interests in the 
same collateral.—(1) The rules of priority stated in the following sections 
shall govern where applicable: § 25-4-208 with respect to the security interest of 
collecting banks in items being collected, accompanying documents and proceeds; 
§ 25-9-301 on certain priorities; § 25-9-304 on goods covered by documents; 
§ 25-9-306 on proceeds and repossessions; § 25-9-307 on buyers of goods; § 25- 
9-308 on possessory against non-possessory interests in chattel paper or non- 
negotiable instruments; § 25-9-309 on security interests in negotiable instruments, 
documents or securities; § 25-9-310 on priorities between perfected security in- 
terests and liens by operation of law; § 25-9-313 on security interests in fixtures as 
against interests in real estate; § 25-9-314 on security interests in accessions as 
against interests in goods; § 25-9-315 on conflicting security interests where goods 
lose their identity or become part of a product; and § 25-9-316 on contractual sub- 
ordination. 

(2) A perfected security interest in crops for new value given to enable the debt- 
or to produce the crops during the production season and given not more than 
three months before the crops become growing crops by planting or otherwise takes 
priority over an earlier perfected security interest to the extent that such earlier 
interest secures obligations due more than six months before the crops become 
growing crops by planting or otherwise, even though the person giving new value 
had knowledge of the earlier security interest. 

(3) A purchase money security interest in inventory collateral has priority over 
a conflicting security interest in the same collateral if 

(a) the purchase money security interest is perfected at the time the debtor re- 
ceives possession of the collateral ; and 

(b) any secured party whose security interest is known to the holder of the pur- 
chase money security interest or who, prior to the date of the filing made by the 
holder of the purchase money security interest, had filed a financing statement cov- 
ering the same items of [or] type of inventory, has received notification of the 
purchase money security interest before the debtor receives possession of the col- 
lateral covered by the purchase money security interest; and 

(c) such notification states that the person giving the notice has or expects to 
acquire a purchase money security interest in inventory of the debtor, describing 
such inventory by item or type. 

(4) A purchase money security interest in collateral other than inventory has 
priority over a conflicting security interest in the same collateral if the purchase 
money security interest is perfected at the time the debtor receives possession of 
the collateral or within ten days thereafter. 

(5) In all cases not governed by other rules stated in this section (including 
cases of purchase money security interests which do not qualify for the special 
priorities set forth in subsections (3) and (4) of this section), priority between 
conflicting security interests in the same collateral shall be determined as follows: 

(a) in the order of filing if both are perfected by filing, regardless of which se- 
curity interest attached first under § 25-9-204(1) and whether it attached before 
or after filing; 

(b) in the order of perfection unless both are perfected by filing, regardless of 
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which security interest attached first under § 25-9-204(1) and, in the case of a filed 
security interest, whether it attached before or after filing ; and 
(c) in the order of attachment under § 25-9-204(1) so long as neither is 


perfected. 


(6) For the purpose of the priority rules of the immediately preceding subsec- 
tion, a continuously perfected security interest shall be treated at all times as if 
perfected by filing if it was originally so perfected and it shall be treated at all 
times as if perfected otherwise than by filing if it was originally perfected otherwise 


than by filing. (1866-7, c. 1, s. 1; 
Geaney. s2 2052 CS 


1872-3) °c34133;.s~ beeodetis.. 1799+ 
Se 2480 781925) c: '30Z:es!.1s 


1893, ¢. 
L927 re R22901955.0'e.205 : 


1945, C0196; hs! 4: 1955, c. 816; 1957, c. 999; 1965, Cc 700, Ss. 1.) 


Editor’s Note. — The word Kor’ in 
brackets in paragraph (b) of subsection 
(3) is suggested as a correction of “of,” 
which appears in the 1965 Session Laws. 

Precedence of Agricultural Lien over 
Prior Mortgage Lien. — An agricultural 
lien duly executed and registered took pre- 


cedence over a mortgage of prior date and 
registration upon the “crops” therein sub- 
jected to the extent of the advances made. 
Wooten v. Hill, 98 N.C. 48, 3 S.E. 846 
(1887); Killebrew v. Hines, 104 N.C. 182, 
10 S.E. 159 (1889). But see Brewer v. 
Chappell, 101 N.C. 251, 7 S.E. 670 (1888). 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. In a variety of situations two or 
more people may claim an interest in the 
same property. The several sections listed 
in subsection (1) state rules for deter- 
mining priorities between security inter- 
ests and such other claims in the situa- 
tions covered in those sections. For cases 
not covered in those sections this section 
states general rules of priority between 
conflicting security interests. 


2. Subsection (2) gives priority to a 
new value security interest in crops based 
on a current crop production loan over 
an earlier security interest in the crop 
which secured obligations (such as rent, 
interest or mortgage principal amortiza- 
tion) due more than six months before 
the crops become growing crops. This 
priority is not affected by the fact that 
the person making the crop loan knew 
of the earlier security interest. Section 
9—204(4) (a) should be consulted on the 
extent to which this Article permits a 
security interest to attach to crops planted 
after the execution of the security agree- 
ment. 

3. Subsections (3) and (4) give priority 
to a purchase money security interest (de- 
fined in Section 9—107) under certain 
conditions over non-purchase money in- 
terests, which in this context will usually 
be interests asserted under after-acquired 
property clauses. See Section 9—204(3) 
and (4) on the extent to which after-ac- 
quired property interests are validated and 
Section 9—108 on when a security interest 
in after-acquired property is deemed taken 
for new value. 


Prior law, under one or another theory, 


usually contrived to protect purchase 
money interests over after-acquired prop- 
erty interests (to the extent to which the 
after-acquired property interest was recog- 
nized at all). For example, in the field of 
industrial equipment financing it was pos- 
sible, by manipulation of title theory, for 
the purchase money financer of new equip- 
ment (under conditional sale or equip- 
ment trust) to protect himself against 
the claims of prior mortgagees or bond- 
holders under an after-acquired clause in 
the mortgage or trust indenture: the result 
was arrived at on the theory that since 
“title” to the equipment was never in the 
vendee or lessee there was nothing for 
the lien of the mortgage to attach to. 
While this Article broadly validates the 
after-acquired property interest, it also 
recognizes as sound the preference which 
prior law gave to the purchase money in- 
terest. That policy is carried out in sub- 
sections (3) and (4). 

Subsection (4) states a general rule 
applicable to all types of collateral except 
inventory: the purchase money interest 
takes priority provided only that it is 
perfected when the debtor receives pos- 
session of the collateral or within ten 
days thereafter. As to the ten day grace 
period, compare Section 9—301(2). The 
perfection requirement means that the 
purchase money secured party either has 
filed a financing statement before that 
time or has a temporarily perfected inter- 
est in goods covered by documents under 
Section 9—304(4) and (5) (which is con- 
tinued in a perfected status by filing before 
the expiration of the 21 day period specified 
in that section). There is no requirement 
that the purchase money secured party 
be without notice or knowledge of the 
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other interest; he takes priority although 
he knows of it or it has been filed. 


Under subsection (3) the same rule of 
priority, but without the ten day grace 
period for filing, applies to a purchase 
money security interest in inventory with 
the additional requirement that the pur- 
chase money secured party give notifica- 
tion, as stated in subsections (3) (b) and 
(3) (c), to any other secured party of 
whom he knows or who was the first 
to file and who is also interested in the 
same item or type of inventory. The rea- 
son for the additional requirement of no- 
tification is that typically the arrangement 
between an inventory secured party and 
his debtor will require the secured party 
to make periodic advances against incom- 
ing inventory or periodic releases of old 
inventory as new inventory is received. A 
fraudulent debtor may apply to the secured 
party for advances even though he has al- 
ready given a security interest in the in- 
ventory to another secured party. The noti- 
fication requirement protects the inventory 
financer in such a situation: if he has re- 
ceived notification, he will presumbably not 
make an advance; if he has not received 
notification (or if the other interest does 
not qualify as a purchase money interest), 
any advance he may make will have pri- 
ority. Since an arrangement for periodic 
advances against incoming property is 
unusual outside the inventory field, no no- 
tification requirement is included in sub- 
section (4). 

4. Subsection (5) states rules for deter- 
mining priority between conflicting secu- 
rity interests in cases not covered in the 
sections listed in subsection (1) or in sub- 
sections (2), (3) and (4) of this section. 
Note that subsection (5) applies to cases 
of purchase money security interests 
which do not qualify for the special pri- 
orities set forth in subsections (3) and 
(4). 

The operation of subsections (5) and 
(6) is illustrated by the following exam- 
ples. 

Example 1. A files against X (debtor) 
on February 1. B files against X on 
March 1. B makes a non-purchase money 
advance against certain collateral] on 
April 1. A makes an advance against the 
same collateral on May 1. A has priority 
even though B’s advance was made earlier 
and was perfected when made. It makes 
no difference whether or not A knew of 
B’s interest when he made his advance. 

The problem stated in the example is 
peculiar to a notice filing system under 
which filing may be made before the 
security interest attaches (see Section 9— 
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402). The Uniform Trust Receipts Act, 
which first introduced such a filing system, 
contained no hint of a solution and case 
law under it has been unpredictable. This 
Article follows several of the accounts 
receivable statutes in determining priority 
by order of filing. The justification for the 
rule lies in the necessity of protecting the 
filing system—that is, of allowing the 
secured party who has first filed to make 
subsequent advances without each time 
having, as a condition of protection, to 
check for filings later than his. Note, how- 
ever, that his protection is not absolute: 
if, in the example, B’s advance creates a 
purchase money security interest, he has 
priority under subsection (4), or, in the 
case of inventory, under subsection (3) 
provided he has properly notified A. (See 
further Example 3 below.) 

Example 2. A and B make non-purchase 
money advances against the sarne collat- 
eral. The collateral is in the debtor’s pos- 
session and neither interest is perfected 
when the second advance is made. Which- 
ever secured party first perfects his in- 
terest (by taking possession of the collat- 
eral or by filing) takes priority and it 
makes no difference whether or not he 
knows of the other interest at the time 
he perfects his own. 

Subsections (5) (a) and (5) (b) both 
lead to this result. It may be regarded 
as an adoption, in this type of situation, 
of the idea, deeply rooted at common law, 
of a race of diligence among creditors. 
Subsection (5) (c) adds the thought that 
so long as neither of the interests is per- 
fected, the one which first attached (i. e. 
under the advance first made) has priority. 
The last mentioned rule may be thought 
to be of merely theoretical interest, since 
it is hard to imagine a situation where 
the case would come into litigation with- 
out either A or B having perfected his 
interest. If neither interest had been per- 
fected at the time of the filing of a peti- 
tion in bankruptcy, of course neither 
would be good against the trustee in 
bankruptcy. 

Example 3. A has a temporarily per- 
fected (21 day) security interest, unfiled, 
in a negotiable document in the debtor’s 
possession under Section 9—304 (4) or 
(5). On the fifth day B files and thus 
perfects a security interest in the same 
document. On the tenth day A files. A has 
priority, whether or not he knows of B’s 
interest when he files. 

The result follows from subsection (6) 
which classifies security interests accord- 
ing to the manner of their initial perfec- 
tion. The case therefore falls under sub- 
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section (5) (b) and not under (5) (a); A 
prevails because his interest was first 
perfected although B was first to file. 

Example 4. On February 1 A makes an 
advance against machinery in the debtor’s 
possession and files his financing state- 
ment. On March 1 B makes an advance 
against the same machinery and files his 
financing statement. On April 1 A makes 
a further advance, under the original 
security agreement, against the same 
machinery (which is covered by the origi- 
nal financing statement and thus perfected 
when made). A has priority over B both 
as to the February 1 and as to the April 
1 advance and it makes no difference 
whether or not A knows of B’s _inter- 
vening advance when he makes his second 
advance. 

The case falls under subsection (5) (a), 
since both interests are perfected by filing. 
A wins, as to the April 1 advance, be- 
cause he first filed even though B’s in- 
terest attached, and indeed was perfected, 
first. Section 9—204(5) and the Comment 
thereto should be consulted for the vali- 
dation of future advances. Section 9—313 
provides for cases involving fixtures. 


Example 5. On February 1 A makes 
advances to X under a security agree- 
ment which covers “all the machinery in 
X’s plant” and contains an after-acquired 
property clause. A promptly files his 
financing statement. On March 1 X ac- 
quires a new machine, B makes an ad- 
vance against it and files his financing 
statement. On April 1 A, under the origi- 
nal security agreement, makes an advance 
against the machine acquired March 1. 
If B’s advance creates a purchase money 
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security interest, he has priority under 
subsection (4) (provided he filed before 
X received possession of the machine or 
within ten days thereafter). If B’s ad- 
vance, although he gave new value, did 
not create a purchase money interest, A 
has priority for the reasons stated under 
Example 4. 


Cross references: 

Sections 9—204(1) and 9—303. 

Point 1: Sections 4—208, 9—301, 9— 
304, 9—306, 9—307, 9—308, 9—309, 9— 
310, 9—313, 9—314, 9—315 and 9—316, 

Point 2: Section 9—204(4) (a). 

Point 3: Sections 9—108, 9—204(3) and 
(4), 9—304(4) and (5). 

Point 4: Sections 9—204(5), 9—304(4) 
and (5) and 9—402(1). 

Definitional cross references: 

“Bank”. Section 1—201. 

“Chattel paper”. Section 9—105. 


“Collateral”. Section 9—105. 
“Debtor”. Section 9—105. 
“Documents”. Section 9—105. 


“Give notice”. Section 1—201. 

“Goods”. Section 9—105. 

“Instruments”. Section 9—105. 

“Inventory”. Section 9—109. 

“Knowledge”. Section 1—201. 

“Person”. Section 1—201. 

“Proceeds”. Section 9—306. 

“Purchase money security interest”. Sec- 
tion 9—107. 

“Receives” notification. Section 1—201. 

“Secured party”. Section 9—105. 

“Security”. Sections 8—102 and 9—105. 

“Security interest”. Section 1—201. 

“Value”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section should be read with the 
other sections of the Code set out in sub- 
section (1) to determine the overall priority 
of a security interest created under article 
9. GS 25-9-312 deals only with competing 
consensual security interests in the same 
property. 

Subsection (2) is new. However, like 
the North Carolina statute governing liens 
on crops for advances, GS 44-52, this sec- 
tion does give a preferred status to security 
interests arising from giving new value to 
enable the debtor to produce the crops. 
The protection afforded the person mak- 
ing advances under the Code is not, how- 
ever, as complete as the protection given 
under prior law. A lien on crops had 
priority over all other security interests 
in the crops with the exception of the 
liens of landlords and laborers, and an 
earlier registered lien for advances. GS 


44-52. See also Rhodes v. Smith-Douglass 
Fertilizer Co., 220 N.C. 21, 16 S.E.2d 408 
(1941); Eastern Cotton Oil Co. v. Powell, 
201 N.C. 351, 160 S.E. 292 (1931). The 
UCC gives priority over previous en- 
cumbrances only to the extent that the 
debts secured by such encumbrances had 
matured more than six months prior to 
planting of the crops. The security inter- 
est in crops is also subordinated to the 
landlord’s lien, GS 42-15. See North Caro- 
lina Comment to GS 25-9-104 (b). The 
status under the Code of the laborer’s lien, 
GS 44-1 and 44-41, is not clear. Generally, 
the laborer’s lien has priority only over en- 
cumbrances created after the beginning of 
the work. GS 44-41. It is not, as is the 
landlord’s lien, individually excluded from 
the operation of article 9 without refer- 
ence to priority. GS 25-9-104 (b). There- 
fore, the laborer’s lien would appear to 
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fall within that class of liens excluded 
by GS 25-9-104 (c), wherein reference is 
made to GS 25-9-310 for priority. The 
laborer’s lien is not a possessory lien and 
probably would not be entitled to the auto- 
matic priority given in GS 25-9-310 to pos- 
sessory liens. As a result, the laborer’s lien 
might not be entitled to priority over the 
crop lien, at least where the crop lien ante- 
dates the beginning of the work. 

Subsection (3) is new and to the extent 
of its coverage it changes North Carolina 
law. The provision is designed to protect 
the holder of a “floating lien” on inventory, 
who will normally make advances on the 
incoming inventory of the debtor, from 
subordination to purchase money security 
interests without notice. The provision is 
designed to enable the holder of a “‘float- 
ing lien” on inventory to have notice that 
his security interest is being depleted by 
subordination to purchase money security 
interests, so that he will not make ad- 
vances on collateral which he cannot ac- 
quire a superior interest in. If notice is not 
given by the holder of the purchase money 
security interest as required in subsections 
(3) (b) and (3) (c), the “floating lien” 
will have priority. Under prior law, the 
holder of the purchase money security in- 
terest would probably have had priority 
an all cases. See North Carolina Comment 
‘to subsection (4), infra. 

Subsection (4) is generally in accord 
with North Carolina law, with the ex- 
ception of the ten-day “grace” period with- 
in which to perfect the security interest. 
Under prior law, the purchase money se- 
curity interest had priority over previously 
registered security interest. Standard Dry 
Kiln Co. v. Ellington, 172 N.C. 481, 90 
S.E. 564 (1916); Cox v. New Bern Light- 
ing & Fuel Co., 151 N.C. 62, 65 S.E. 648 
€1909). But see Hickson Lumber Co. v. 
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Gay Lumber Co., 150 N.C. 282, 63 S.E. 
1045 (1909). There is one change in law. 
The Code requires that the purchase 
money security interest be perfected with- 
in ten days after the debtor receives pos- 
session of the collateral to qualify for the 
priority. Heretofore, the North Carolina 
court has stated that the purchase money 
interest would prevail even though it was 
never registered or “perfected” because the 
registration statutes are for the protection 
of subsequent, not prior, purchasers and 
creditors. Cox v. New Bern Lighting & 
Fuel Co., 151 N.C. 62, 65 S.E. 648 (1909). 

Subsection (5) is generally in accord 
with North Carolina law. The first se- 
curity interest registered prevailed even 
though it was not the first executed. See, 
e.g., Commercial Inv. Trust v. Albemarle 
Motor Co., 193 N.C. 663, 137 S.E. 874 
(1927) (registered chattel mortgage pre- 
vails over unregistered conditional sales 
contract on same property). Accord: GS 44- 
80 (3) (assignments of accounts receiv- 
able). Likewise, where a mortgagee had 
perfected the security interest by taking 
possession of the collateral, he should pre- 
vail over a subsequently registered mort- 
gagee, covering the same collateral. Cf. 
McCreary Tire & Rubber Co. v. Crawford, 
253 N.C. 100, 116 S.E.2d 491 (1960). 


The last phrases of subsections (5) (a) 
and (5) (b) give priority to the first se- 
curity interest filed, even though the debt- 
or does not have rights in the property at 
the time of filing (or if for some other 
reason the security interest has not “at- 
tached” under GS _ 25-9-204 (1)). The 
North Carolina law on this point was un- 
certain. See North Carolina Comment to 
GS 25-9-303. 

Subsection (6) reaffirms the rule of con- 
tinuous perfection set out in GS 25-9-303. 


§ 25-9-313. Priority of security interests in fixtures.—(1) The rules 


of this section do not apply to goods incorporated into a structure in the manner of 
lumber, bricks, tile, cement, glass, metal work and the like and no security interest 
in them exists under this article unless the structure remains personal property 
under applicable law. The law of this State other than this chapter determines 
whether and when other goods become fixtures. This chapter does not prevent crea- 
tion of an encumbrance upon fixtures or real estate pursuant to the law applicable 
to real estate. 

(2) A security interest which attaches to goods before they become fixtures 
takes priority as to the goods over the claims of all persons who have an interest in 
the real estate except as stated in subsection (4). 

(3) A security interest which attaches to goods after they become fixtures is 
valid against all persons subsequently acquiring interests in the real estate except 
as stated in subsection (4) but is invalid against any person with an interest in the 
teal estate at the time the security interest attaches to the goods who has not in 


writing consented to the security interest or disclaimed an interest in the goods as 
fixtures. 
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(4) The security interests described in subsections (2) and (3) do not take 
priority over 

(a) a subsequent purchaser for value of any interest in the real estate ; or 

(b) a creditor with a lien on the real estate subsequently obtained by judicial 
proceedings ; or 

(c) a creditor with a prior encumbrance of record on the real estate to the ex- 
tent that he makes subsequent advances 
if the subsequent purchase is made, the lien by judicial proceedings is obtained, or 
the subsequent advance under the prior encumbrance is made or contracted for 
without knowledge of the security interest and before it is perfected. A purchaser 
of the real estate at a foreclosure sale other than an encumbrancer purchasing at his 
own foreclosure sale is a subsequent purchaser within this section. 

Any provision in this article to the contrary notwithstanding, a security interest 
is perfected against real estate within the meaning of subsection (4) of this sec- 
tion and all other provisions of this article only when the filing or recording of 
an instrument with respect to such security interest is filed in the county where 
such real estate is located, and the register of deeds shall file or record the same 
in accordance with the requirements which he is required to observe with respect 
to the filing or recording of mortgages on real estate under the laws of this State. 


(5) When under subsections (2) or (3) and (4) a secured party has priority 
over the claims of all persons who have interests in the real estate, he may, on de- 
fault, subject to the provisions of part 5, remove his collateral from the real estate 
but he must reimburse any encumbrancer or owner of the real estate who is not the 
debtor and who has not otherwise agreed for the cost of repair of any physical in- 
jury, but not for any diminution in value of the real estate caused by the absence of 
the goods removed or by any necessity for replacing them. A person entitled to 
reimbursement may refuse permission to remove until the secured party gives ade- 
quate security for the performance of this obligation. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 7, Uniform Conditional Sales Act. 


‘Changes: Changed in substance. 
Purposes of changes: 


1. To state when a secured party claim- 
ing an interest in goods as fixtures under 
this Act is entitled to priority over a 
person claiming an interest in the same 
goods by reason of the law applicable to 
real estate. 


2. This section, like Section 7 of the 
Uniform Conditional Sales Act, leaves it 
to other law to determine when chattels 
become realty by affixation except to the 
extent that the first sentence of subsection 
(1) makes clear that the section does 
not apply to structural materials. 

3. Where a security interest in the goods 
as chattels has attached before affixation, 
subsection (2) gives the secured party 
priority over all prior claims based on 
an interest in the realty. If the secured 
party perfects his interest by filing, which 
he may do in advance of affixation, he 
takes priority over subsequent realty 
claims as well. So long as he fails to per- 
fect his interest he may, however. be sub- 
ordinated to the subsequent claimants de- 
scribed in subsections (4) (a), (b) and 


(c). The last sentence of subsection (4) 
on purchasers at foreclosure sales clari- 
fies a point on which prior decisions have 
been in conflict. 


4. Subsection (3) permits a chattel in- 
terest to be taken in goods after they 
have become fixtures. In this case the 
secured party has the same rights against 
subsequent real estate interests as when 
his interest was taken before affixation. 
However the post-affixation security inter- 
est is invalid against prior real estate 
claims unless they agree in writing to a 
subordinate status. The reason for -the 
distinction taken, as to prior real estate 
claims, between the pre-affixation and post- 
affixation security interest is that in the 
former case the value of the real estate is 
presumably being increased by the addi- 
tion of the fixture, while in the latter case 
value, on which the real estate encum- 
brancer may have counted, is being in a 
sense deducted from the real estate by the 
separate financing of a part of it as a fix- 
ture. 


5. Subsection (5) is an important de- 
parture from Section 7 of the Uniform 
Conditional Sales Act and from much 
other conditional sales legislation. Under 
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the Uniform Conditional Sales Act a 
conditional vendor could not sever and 
remove the affixed chattel if a “material 
injury to the freehold” would result. The 
courts of various jurisdicitions were in 
sharp disagreement on the meaning of 
“material injury”: some held that only 
physical injury was meant; _ others 
adopted the so-called “institutional the- 
ory” and denied removal whenever the 
“going value’ of the structure would be 
materially diminished by the removal. Un- 
der these rules the conditional vendor 
either could not remove at all, or, if 
he could, could damage the structure on 
removal without becoming accountable to 
the real estate claimant. The situation 
was complicated by the fact that it be- 
came increasingly difficult to predict what 
types of goods the courts in a given 
jurisdiction would hold not subject to 
removal. 

Subsection (5) abandons the ‘material 
injury to the freehold” rule. Instead a 
secured party entitled to priority may in 
all cases sever and remove his collateral, 
subject, however, to a duty to reimburse 
any real estate claimant (other than the 
debtor himself) for any physical injury 
caused by the removal. The right to reim- 
bursement is implemented by the last 
sentence of subsection (5) which gives 
the real estate claimant a statutory right 
to security or indemnity, failing which he 
may refuse permission to remove. The 
subsection (5) rule thus accomplishes two 
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things: it puts an end to the uncertainty 
which has grown up under the “material 
injury” rule, while at the same time it 
protects the real estate claimant under the 
reimbursement provisions. 

6. Under this Article as under the Uni- 
form Conditional Sales Act the place of 
filing with respect to goods affixed or to 
be affixed to realty is with the real estate 
records and not with the chattel records. 
See Section 9—401 on the place of filing 
and Section 9—402 on the form of financ- 
ing statement. 

Cross references: 


Sections 9—102(1), 9—104(j) and 9— 


312(1). 

Point 3: Sections 9—204(1), 9—303 and 
9—402(1). 

Point 5: Part 5. 

Point 6: Sections 9—401(1) (b) and 
9—402. 


Definitional cross references: 
“Collateral”. Section 9—105. 
“Contract”. Section 1—201. 
“Creditor”. Section 1—201. 
“Debtor”. Section 9—105. 
“Goods”. Section 9—105. 
“Knowledge”. Section 1—201. 
“Person”. Section 1—201. 
“Purchase”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Secured party”. Section 9—105. 
“Security interest”. Section 1—201. 
“Value”. Section 1—201. 
“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


As to a security interest which attaches 
to the goods before they become fixtures, 
this section is generally in accord with 
prior North Carolina law. In Cox v. New 
Bern Lighting *& Fuel Co.j"151 N:G. 62; 
65 S.E. 648 (1909) the court stated: “One 
holding a mortgage on the realty has no 
equitable claim to chattels subsequently 
annexed to it. He has parted with nothing 
on the faith of such chattels. Therefore, 
the title of a conditional vendor of such 
chattels, or of a mortgagee of them be- 
fore the time they were attached to the 
realty, is just as good against mortgagee 
of the realty as it is against the mortgagor.” 

However, in Standard Motors Fin. Co. v. 
Weaver, 199 N.C. 178, 153 S.E. 861 (1930), 
the court held that a subsequent pur- 


chaser of the real estate at a foreclosure 
sale could not prevail over the mortgagee 
of a sprinkler system installed in the build- 
ing. That case is contra to subsection (4). 

Subsection (5) gives a party who holds a 
security interest in fixtures which is en- 
titled to priority the absolute right to re- 
move the fixtures, subject to his duty to 
reimburse the landowner for any loss suf- 
fered thereby. This is a departure from the 
generally recognized rule that the chattel 
mortgage will be subordinated where the 
fixture “cannot be removed without di- 
minishing or impairing an existing mort- 
gage...” on the real estate. Cox v. New 
Bern Lighting & Fuel Co., 151 N.C. 62, 65 
S.E. 648 (1909). 


§ 25-9-314. Accessions.—(1) A security interest in goods which attaches 
before they are installed in or affixed to other goods takes priority as to the goods 
installed or affixed (called in this section “accessions”) over the claims of all per- 
sons to the whole except as stated in subsection (3) and subject to § 25-9-315(1). 

(2) A security interest which attaches to goods after they become part of a 
whole is valid against all persons subsequently acquiring interests in the whole ex- 
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cept as stated in subsection (3) but is invalid against any person with an interest in 
the whole at the time the security interest attaches to the goods who has not in 
writing consented to the security interest or disclaimed an interest in the goods as 


part of the whole. 


(3) The security interests described in subsections (1) and (2) do not take 
priority over 

(a) a subsequent purchaser for value of any interest in the whole; or 

(b) a creditor with a lien on the whole subsequently obtained by judicial pro- 
ceedings ; or 

(c) a creditor with a prior perfected security interest in the whole to the extent 
that he makes subsequent advances 
if the subsequent purchase is made, the lien by judicial proceedings obtained or the 
subsequent advance under the prior perfected security interest is made or contracted 
for without knowledge of the security interest and before it is perfected. A pur- 
chaser of the whole at a foreclosure sale other than the holder of a perfected secu- 
rity interest purchasing at his own foreclosure sale is a subsequent purchaser 
within this section. 

(4) When under subsections (1) or (2) and (3) a secured party has an inter- 
est in accessions which has priority over the claims of all persons who have inter- 
ests in the whole, he may on default subject to the provisions of part 5 remove his 
collateral from the whole but he must reimburse any encumbrancer or owner of the 
whole who is not the debtor and who has not otherwise agreed for the cost of re- 
pair of any physical injury but not for any diminution in value of the whole caused 
by the absence of the goods removed or by any necessity for replacing them. A per- 
son entitled to reimbursement may refuse permission to remove until the secured 
party gives adequate security for the performance of this obligation. (1965, c. 
7 OO. esuel e) 

OFFICIAL COMMENT 
Prior uniform statutory provision: None. of a financing statement which claims 


Purposes: 

1. To state when a secured party claim- 
ing an interest in goods installed in or 
affixed to other goods is entitled to pri- 
ority over a party with a security inter- 
est in the whole. 

2. This section changes prior law in 
that the secured party claiming an interest 
in a part (e. g., a new motor in an old 
car) is entitled to priority and has a right 
to remove even though under other rules 
of law the part now belongs to the whole. 
The section adopts the same policy as 
that stated in Section 9—313 for fixtures. 


3. This section does not apply to goods 
which, for example, are so commingled 
in a manufacturing process that their orig- 
inal identity is lost. That type of situation 
is covered in Section 9—315. Section 9— 
315 should also be consulted for the effect 


both component parts and the resulting 
product. 


Cross references: 

Sections 9—204(1), 9—303 and 9—312(1) 
andar ba iteos 

Point 2: Section 9—313. 

Point 3: Section 9—315. 


Definitional cross references: 
“Collateral”. Section 9—105. 
“Creditor”. Section 1—201. 
“Debtor”. Section 9—105. 
“Goods”. Section 9—105. 
“Knowledge”. Section 1—201. 
“Person”. Section 1—201. 
“Purchaser”. Section 1—201. 
“Secured party”. Section 9—105. 
“Security interest”. Section 1—201. 
“Value”. Section 1—201. 
“Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section is very similar in approach 
to GS 25-9-313, which relates to fixtures. 
Subsection (1) gives priority to security 
interests which attach before the goods are 
installed. Prior North Carolina law was 
in accord at least as to goods which did 
not become an integral part of the chattel 
to which they were attached. Goodrich 


Silvertown Stores v. Bennett Motor Co., 
214 N.C. 85, 197 S.E. 698 (1938) (security 
interest in tires has priority over the se- 
curity interest in the automobile). How- 
ever, the Official Comments to GS 25-9-314 
indicate that this section is intended to 
achieve a result opposite to that of Twin 
City Motor Co. v. Rouzer Motor Co., 197 
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N.C. 371, 148 S.E. 461 (1929), wherein 
a security interest in an automobile was 
held superior to a subsequent chattel mort- 
gage on a motor placed in the automobile. 
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No cases have been found dealing with 
the other problems in this section, but see 
North Carolina Comment to GS 25-9-313 
for analogous cases involving fixtures. 


§ 25-9-315. Priority when goods are commingled or processed.— 
(1) If a security interest in goods was perfected and subsequently the goods or a 
part thereof have become part of a product or mass, the security interest continues 
in the product or mass if 

(a) the goods are so manufactured, processed, assembled or commingled that 
their identity is lost in the product or mass; or 

(b) a financing statement covering the original goods also covers the product 
into which the goods have been manufactured, processed or assembled. 

In a case to which paragraph (b) applies, no separate security interest in that part 
of the original goods which has been manufactured, processed or assembled into the 
product may be claimed under § 25-9-314. 

(2) When under subsection (1) more than one security interest attaches to the 
product or mass, they rank equally according to the ratio that the cost of the goods 
to which each interest originally attached bears to the cost of the total product or 
mass. (1965, c. 700, s. 1.) 

OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. To state when a secured party whose 
collateral contributes to a product has 
priority over others who have conflicting 
claims in the same product. 

2. This section changes the law in 
some jurisdictions where a security inter- 
est in goods (e. g., raw materials) was 
lost when the goods lost their identity by 
being commingled or processed. Under 
this section the security interest continues 
in the resulting mass or product in the 
cases stated in subsection (1). 

3. This section applies not only to cases 
where flour, sugar and eggs are commin- 
gled into cake mix or cake, but also to 
cases where components are assembled in- 
to a machine. In the latter case a secured 


party is put to an election at the time of 
filing, by the last sentence of subsection 
(1), whether to claim under this section 
or to claim a security interest in one 
component under Section 9—314. 

4. Subsection (2) is new and is needed 
because under subsection (1) it is possible 
to have more than one secured party 
claiming an interest in a product. The 
rule stated treats all such interests as 
being of equal priority entitled to share 
ratably in the product. 

Cross references: 

Sections 9—204(1), 
and 9—314. 

Definitional cross references: 

“Goods”. Section 9—105. 

“Security interest”. Section 1—201. 


9—303, 9—312(1) 


NORTH CAROLINA COMMENT 


This section is essentially new. It is in- 
tended to replace some decisions which 
held that a mortgage on goods was lost if 
the goods lost their identity by being pro- 
cessed. See Official Comment 2. No North 
Carolina chattel mortgage cases have been 


found. The North Carolina Factor’s Lien 
Act, GS 44-71, did permit a general lien 
upon goods in process which by implica- 
tion extended to the goods after their 
original identity was lost. 


§ 25-9-316. Priority subject to subordination.—Nothing in this article 
prevents subordination by agreement by any person entitled to priority. (1965, 


2/00, tel) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 
The several preceding sections deal 
elaborately with questions of priority. 


This section is inserted to make it entirely 
clear that a person entitled to priority 
may effectively agree to subordinate his 
claim. Only the person entitled to priority 


may make such an agreement: his rights 
cannot be adversely affected by an agree- 
ment to which he is not a party. 
Cross references: 
Sections 1—102 and 9—312(1). 
Definitional cross references: 
“Agreement”. Section 1—201. 
“Person”. Section 1—201. 
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NORTH 


This section to the effect that a holder 
of a prior interest may by agreement sub- 
ordinate his security interest to a security 
interest with a lower priority, is in accord 
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CAROLINA COMMENT 
with prior North Carolina law. See Avery 


County Bank v. Smith, 186 N.C. 635, 120 
S.15.°215) (1923), 


§ 25-9-317. Secured party not obligated on contract of debtor.— 
The mere existence of a security interest or authority given to the debtor to dis- 
pose of or use collateral does not impose contract or tort liability upon the secured 
party for the debtor’s acts or omissions. (1961, c. 574; 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 12, Uniform Trust Receipts Act. 

Changes: Rewritten; no changes in sub- 
stance. 

Purposes of changes: 

There were a few common law deci- 
sions, mostly in cases involving trust 
receipts, which suggested, if they did not 
hold, that a secured party who gave his 
debtor liberty of sale might be liable (for 
example, for breach of warranty) on the 
debtor’s contracts of sale. The theory was 
grounded on the law of agency; the debt- 
or being regarded as selling agent for the 
secured party as principal. This section 


form Trust Receipts Act provided that the 
entruster was not subject to _ liability, 
merely because of his status as entruster, 
on sale of the goods subject to trust 
receipt. This section adopts the policy of 
the prior act and states it in general 
terms. 

Cross reference: 

Section 2—210(4). 

Definitional cross references: 


“Collateral”. Section 9—105. 
“Contract”. Section 1—201. 
“Debtor”. Section 9—105. 


“Secured party”. Section 9—105. 
“Security interest”. Section 1—201. 


rejects that theory. Section 12 of the Uni- 


NORTH CAROLINA COMMENT 


45-57. No cases from North Carolina have 
been found. 


This section is in accord with the North 
Carolina Uniform Trust Receipts Act, GS 


25-9-318. Defenses against assignee; modification of contract 
after notification of assignment; term prohibiting assignment ineffec- 
tive; identification and proof of assignment.—(1) Unless an account debtor 
has made an enforceable agreement not to assert defenses or claims arising out of 
a sale as provided in § 25-9-206 the rights of an assignee are subject to 

(a) all the terms of the contract between the account debtor and assignor and 
any defense or claim arising therefrom; and 

(b) any other defense or claim of the account debtor against the assignor which 
accrues before the account debtor receives notification of the assignment. 

(2) So far as the right to payment under an assigned contract right has not al- 
ready become an account, and notwithstanding notification of the assignment, any 
modification of or substitution for the contract made in good faith and in accor- 
dance with reasonable commercial standards is effective against an assignee unless 
the account debtor has otherwise agreed but the assignee acquires corresponding 
rights under the modified or substituted contract. The assignment may provide that 
such modification or substitution is a breach by the assignor. 

(3) The account debtor is authorized to pay the assignor until the account debt- 
or receives notification that the account has been assigned and that payment is to 
be made to the assignee. A notification which does not reasonably identify the 
rights assigned is ineffective. If requested by the account debtor, the assignee must 
seasonably furnish reasonable proof that the assignment has been made and unless 
he does so the account debtor may pay the assignor. 


(4) A term in any contract between an account debtor and an assignor which 
prohibits assignment of an account or contract right to which they are parties is 


ineffective. (1945, c. 196, s. 6; 1961, c. 574; 1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 9(3), Uniform Trust Receipts Act. 


Purposes: 

1. Subsection (1) makes no substantial 
change in prior law. An assignee has tra- 
ditionally been subject to defenses or set- 
offs existing before an account debtor 
is notified of the assignment. When the 
account debtor’s defenses on an assigned 
account, chattel paper or a contract right 
arise from the contract between him and 
the assignor it makes no difference 
whether the breach giving rise to the 
defense occurs before or after the account 
debtor is notified of the assignment (sub- 
section (1) (a) ). The account debtor may 
also have claims against the assignor 
which arise independently of that con- 
tract: an assignee is subject to all such 
claims which accrue before, and free of 
all those which accrue after, the account 
debtor is notified (subsection (1) (b) ). 
The account debtor may waive his right 
to assert claims or defenses against an 
assignee to the extent provided in Section 
9—206. 

2. “Contract rights” as defined in Sec- 
tion 9—106 are in general rights to pay- 
ments of money to be earned under an 
existing contract. Prior law was in con- 
fusion as to whether modification of an 
executory contract by account debtor and 
assignor without the assignee’s consent 
was possibie after notification of an as- 
signment. Subsection (2) makes good faith 
modifications by assignor and account 
debtor without the assignee’s consent 
effective against the assignee even after 
notification. This rule may do some vio- 
lence to accepted doctrines of contract 
law. Nevertheless it is a sound and 1n- 
deed a necessary rule in view of the reali- 
ties of large scale procurement. When for 
example it becomes necessary for a gov- 
ernment agency to cut back or modify 
existing contracts, comparable arrange- 
ments must be made promptly in hun- 
dreds and even thousands of subcontracts 
lying in many tiers below the prime con- 
tract. Typically the right to payments 
under these subcontracts will have been 
assigned. The government, as sovereign, 
might have the right to amend or ter- 
minate existing contracts apart from stat- 
ute. This subsection gives the prime con- 
tractor (the account debtor) the right to 
make the required arrangements directly 
with his subcontractors without undertak- 
ing the task of procuring assents from the 
many banks to whom rights under the con- 
tracts may have been assigned. Assignees 
are protected by the provision which gives 


them automatically corresponding rights 
under the modified or substituted contract. 
Notice that subsection (2) applies only 
“so far as the right to payment under an 
assigned contract right has not already 
become an account,’ and therefore its 
application ends entirely when the work 
is done or the goods furnished. 


8. Subsection (3) clarifies the right of 
an account debtor to make payment to 
his seller-assignor in an “indirect collec- 
tion” situation (see Comment to Section 
9—308). So long as the assignee permits 
the assignor to collect accounts or leaves 
him in possession of chattel paper which 
does not indicate that payment is to be 
made at some place other than the assign- 
or’s place of business, the account debtor 
may pay the assignor even though he 
may know of the assignment. In such a 
situation an assignee who wants to take 
over collections must notify the account 
debtor to make further payments to him. 

4. Subsection (4) breaks sharply with 
the older contract doctrines by denying 
effectiveness to contractual terms prohib- 
iting assignment of accounts and contract 
rights—that is, sums due and to become 
due under contracts of sale, construction 
contracts and the like. Under the rule as 
stated an assignment would be effective 
even if made to an assignee who took 
with full knowledge that the account debt- 
or had sought to prohibit or restrict as- 
signment of the account or of the money 
to be earned under the contract. 

It is only for the past hundred years 
that our law has recognized the possibility 
of assigning choses in action. The history 
of this development, at law and equity, is 
in broad outline well known. Lingering 
traces of the absolute common law pro- 
hibition have survived almost to our own 
day. 

There can be no doubt that a term pro- 
hibiting assignment of proceeds was effec- 
tive against an assignee with notice 
through the nineteenth century and well 
into the twentieth. Section 151 of the 
Restatement of Contracts (1932) so states 
the law without qualification. 

That rule of law has been progressively 
undermined by a process of erosion which 
began much earlier than the cited section 
of the Restatement of Contracts would 
suggest. The cases are legion in which 
courts have construed the heart out of 
prohibitory or restrictive terms and held 
the assignment good. The cases are not 
lacking where courts have flatly held as- 
signments valid without bothering to con- 
strue away the prohibition. See 4 Corbin 
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on Contracts (1951) §§ 872, 873. Such 
cases as Allhusen y. Caristo Const. Corp., 
303 N.Y. 446, 103 N.E.2d 891 (1952), 
would be rejected by this subsection. 

This gradual and largely unacknowl- 
edged shift in legal doctrine has taken 
place in response to economic need: as 
accounts and contract rights have become 
the collateral which secures an ever in- 
creasing number of financing transactions, 
it has been necessary to reshape the law 
so that these intangibles, like negotiable 
instruments and negotiable documents of 
title, can be freely assigned. 

Subsection (4) thus states a rule of law 
which is widely recognized in the cases 
and which corresponds to current business 
practices. It can be regarded as a revolu- 
tionary departure only by those who still 
cherish the hope that we may yet return 
to the views entertained some two hun- 
dred years ago by the Court of King’s 
Bench. 

5. The Federal Assignment of Claims 
Act of 1940—to which of course this sec- 
tion is subject—requires that assignments 
of claims against the United States be 
filed as provided in that Act. Many large 
business enterprises, situated like the 
United States in that claims against them 
are held by hundreds or thousands of sub- 
contractors or suppliers, often require in 
their contract or purchase order forms 
that assignments against them be filed in 
a prescribed way. Subsection (3) requires 
reasonable identification of the account 
or contract right assigned and recognizes 
the right of an account debtor to require 
reasonable proof of the making of the as- 
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signment and to that extent validates such 
requirements in contracts or purchase or- 
der forms. If the notification does not con- 
tain such reasonable identification or if 
such reasonable proof is not furnished on 
request the account debtor may disregard 
the assignment and make payment to the 
assignor. What is “reasonable” is not left 
to the arbitrary decision of the account 
debtor; if there is doubt as to the ade- 
quacy either of a notification or of proof 
submitted after request, the account debtor 
may not be safe in disregarding it unless 
he has notified the assignee with commer- 
cial promptness as to the respects in 
which identification or proof is considered 
defective. 

6. If the thing to be assigned is the 
beneficiary’s right under a letter of cred- 
it, Section 5—116 should be consulted. 


Cross references: 

Point 1: Section 9—206. 

Point 3: Sections 9—205 and 9—308. 
Point 4: Section 2—210(2) and (3). 
Point 6: Section 5—116. 


Definitional cross references: 
“Account”. Section 9—106. 
“Account debtor’. Section 9—105. 
“Agreement”. Section 1—201. 
“Contract”. Section 1—201. 
“Contract right”. Section 9—106. 
“Good faith’. Section 1—201. 
“Party”. Section 1—201. 
“Receives”, notification. Section 1—201. 
“Rights”. Section 1—201. 

“Sale”. Sections 2—106 and 9—105. 
“Seasonably”. Section 1—204. 
“Term”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) is in accord with prior 
North Carolina law. In William Iselin & 
Co. vy. Saunders, 231 N.C. 642, 58 S.E.2d 
614 (1950), the court stated: “The assignee 
of a nonnegctiable chose in action, though 
he buys it for value, in good faith, and be- 
fore maturity, takes subject to all defenses 
which the debtor may have had against the 
assignor based on facts existing at the 
time of the assignment or on facts arising 
thereafter but prior to the debtor’s knowl- 
edge of the assignment.” Accord: Jennings 
& Sons v. Howard, 212 N.C. 490, 193 S.E. 
819 (1937). See also North Carolina Com- 
ment to GS 25-9-206. 

Subsection (2) probably changes North 
Carolina law. No cases have been found, 
but heretofore, most courts would hold in- 
effective any change in the basic execu- 
tory contract made by the account debtor 
and the assignor after assignment. 

Subsection (3) makes a slight change in 
prior law. The former rules provided that 


the account debtor was free to pay the 
assignor only until such time as he re- 
ceived notice of the assignment, irrespective 
of the source of the notice. Lipe Motor 
Lines v. Guilford Nat’l Bank, 236 N.C. 328, 
"2 S.E.2d_ 759 (1952)° (dictum); Ellis v. 
Amason, 17 N.C. 273 (1832). GS 44-82 was 
generally in accord. The Code puts the 
burden on the assignee to notify the ac- 
count debtor and to specify to whom pay- 
ment is to be made. Absent specification, 
the account debtor is entitled to pay the 
assignor. 

Subsection (4) provides that a contrac- 
tual restriction on transfer of an account 
shall be ineffective. No North Carolina 
cases have been found. However, during 
the last few years the courts have become 
increasingly adverse to the clause restrict- 
ing assignment and are probably moving 
in the direction of subsection (4). See 
Official Comment 4. 


573 


§ 25-9-401 Cu. 25. UNIFORM CoMMERCIAL CODE § 25-9-401 


PART 4. 
FILING. 


§ 25-9-401. Place of filing; erroneous filing; removal of collateral. 
—(1) The proper place to file in order to perfect a security interest is as follows: 

(a) when the collateral is equipment used in farming operations, or farm prod- 
ucts, or accounts, contract rights or general intangibles arising from or relating to 
the sale of farm products by a farmer, or consumer goods, then in the office of 
the register of deeds in the county of the debtor’s residence or if the debtor is not 
a resident of this State then in the office of the register of deeds in the county 
where the goods are kept, and in addition when the collateral is crops in the 
office of the register of deeds in the county where the land on which the crops are 
growing or to be grown is located; 

(b) when the collateral is goods which at the time the security interest attaches 
are or are to become fixtures, then in the office where a mortgage on the real estate 
concerned would be filed or recorded ; 

(c) in all other cases, in the office of the Secretary of State and in addition, if 
the debtor has a place of business in only one county of this State, also in the 
office of the register of deeds of such county, or, if the debtor has no place of 
business in this State, but resides in the State, also in the office of the register 
of deeds of the county in which he resides. 

(2) A filing which is made in good faith in an improper place or not in all of the 
places required by this section is nevertheless effective with regard to any collateral 
as to which the filing complied with the requirements of this article and is also effec- 
tive with regard to collateral covered by the financing statement against any person 
who has knowledge of the contents of such financing statement. 

(3) A filing which is made in the proper place in this State continues effective 
even though the debtor’s residence or place of business or the location of the collat- 
eral or its use, whichever controlled the original filing, is thereafter changed. 

(4) If collateral is brought into this State from another jurisdiction, the rules 
stated in § 25-9-103 determine whether filing is necessary in this State. (1866-7, 
e.1,'sy01 7':1872-3) CF 1335, %s"1 = Coder st 1/99 -4180 prenO-. Reverse 2002 ep mee 
2480 51925) c) 302s 1s LOZZ ce Ze O30) Cac0o ssl erdiGmloa sO seme) sees 
1955, c. 816; 1957, cc. 564, 999; 1961, c. 574; 1965, c. 700, s. 1.) 


Editor’s Note.—Subsection (1) is the 
“Third Alternative’ discussed in the Off- 
cial and North Carolina Comments on 
this section. Subsection (3) is principal 


subsection (3) of 1962 Official Text and 
not the alternative discussed in Official 
Comment 6 and the North Carolina Com- 
ment. 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 4, Uniform Trust Receipts Act; Sec- 
tions 6 and 7, Uniform Conditional Sales 
Act. 

Purposes: 

1. Under chattel mortgage acts, the 
Uniform Conditional Sales Act and other 
conditional sales legislation the geograph- 
ical unit for filing or recording was local: 
the county or township in which the 
mortgagor or vendee resided or in which 
the goods sold or mortgaged were kept. 
The Uniform Trust Receipts Act used 
the state as the geographical filing unit: 
under that Act statements of trust receipt 
financing were filed with an officia] in 
the state capita! and were not filed 
locally. The state-wide filing system of 
the Trust Receipts Act has been followed 


in many accounts receivable and factor’s 
lien acts. 

Both systems have their advocates and 
both their own advantages and draw- 
backs. The principal advantage of state- 
wide filing is ease of access to the credit 
information which the files exist to pro- 
vide. Consider for example the national 
distributor who wishes to have current 
information about the credit standing of 
the thousands of persons he sells to on 
credit. The more completely the files are 
centralized on a state-wide basis, the eas- 
ier and cheaper it becomes to procure 
credit information; the more the files are 
scattered in local filing units, the more 
burdensome and costly. On the other 
hand, it can be said that most credit in- 
quiries about local businesses, farmers and 
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consumers come from local] sources; con- 
venience is served by having the files 
locally available and there is no great 
advantage in centralized filing. 

This section does not attempt to resolve 
the controversy between the advocates of 
a completely centralized state-wide filing 
system and those of a large degree of 
local autonomy. Instead the section is 
drafted in a series of alternatives; local 
considerations of policy will determine the 
choice to be made. 

2. Fortunately there is general agree- 
ment that the proper filing place for secu- 
rity interests in fixtures is in the office 
where a mortgage on the real estate con- 
cerned would be filed or recorded, and 
subsection (1) (a) in the First Alternative 
and subsection (1) (b) in the Second 
and Third Alternatives so provide. This 
provision follows the Uniform Conditional 
Sales Act. Note that there is no require- 
ment for an additional filing with the 
chattel records. 

3. In states where it is felt wise to 
preserve local filing for transactions of es- 
sentially local interest, either the Second or 
Third Alternatives of subsection (1) should 
be adopted. Subsection (1) (a) in both al- 
ternatives provides county (township, etc.) 
filing for consumer goods transactions and 
for agricultural transactions (farm equip- 
ment, farm products, farm accounts and 
crops). Note that the subsection departs 
from Section 6 of the Uniform Conditional 
Sales Act and adopts instead the policy of 
many chattel mortgage acts in selecting the 
county of the debtor’s residence, rather 
than the county where the goods are 
located, as the normal filing place. Where, 
however, the debtor is an out-of-state res- 
ident the filing must of necessity be in 
the county where the goods are, and the 
subsection so provides. Though not ex- 
pressly stated, it is evident that filing for 
an assignment of accounts arising from 
the sale of farm products by a farmer 
who is not a resident must be in the 
county where the debtor keeps his farm 
products. In the case of crops, where the 
land is in one county and the debtor’s 
residence in another, filing must be made 
in both counties. The policy of the sub- 
section is to require filing in the place or 
places where a creditor would normally 
look for information concerning interests 
created by the debtor. 


4. It is thought that sound policy re- 
quires a state-wide filing system for all 
transactions except the essentially local 
ones covered in subsection (1) (a) of the 
Second and Third Alternatives and trans- 
actions involving fixtures covered in sub- 
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section (1) (b) of the Second and Third 
Alternatives. Subsection (1) (c) so pro- 
vides in both alternatives, as does subsec- 
tion (1) (b) in the First Alternative. In a 
state which has adopted either the Second 
or Third Alternative, central filing would be 
required when the collateral was any kind 
of goods except consumer goods, farm 
equipment or farm products (including 
crops); documents; chattel paper; and ac- 
counts, contract rights and general in- 
tangibles, unless related to a farm. Note 
that the filing provisions of this Article, 
do not apply to instruments (see Section 
9—304). 

If the Third Alternative subsection (1) 
is adopted, then local filing, in addition 
to the central filing, is required in all 
the cases stated in the preceding para- 
graph, with respect to any debtor whose 
places of business within the state are all 
within a single county (township, etc.) or 
a debtor who is not engaged in business. 

In states where the arguments for a 
completely centralized set of files (except 
for fixtures) prevail, the First Alternative 
subsection (1) should be adopted. That 
alternative provides for exclusive central 
filing of all security interests except those 
in fixtures. 

5. When a secured party has in good 
faith attempted to comply with the filing 
requirements but has not done so cor- 
rectly, subsection (2) makes his filing 
effective in so far as it was proper, and 
also makes it good for all collateral cov- 
ered by the financing statement against 
any person who actually knows the con- 
tents of the improperly filed statement. 
The subsection rejects the occasional de- 
cisions that an improperly filed record 
is ineffective to give notice even to a per- 
son who knows of it. But if the Third 
Alternative subsection (1) is adopted, the 
requirements of subsection (1) (c) are not 
complied with unless there is filing in 
both offices specified; filing in only one 
of two required places is not effective ex- 
cept as against one with actual knowl- 
edge. 

6. Subsection (3) deals with change of 
residence or place of business or the loca- 
tion or use of the goods after a proper 
filing has been made. The subsection is 
important only when local filing is re- 
quired, and covers only changes between 
local filing units in the state. For changes 
of location between states see Section 9— 
103(3). 

Subsection (3) is presented in alterna- 
tive forms. Under the first no new filing 
is required in the county to which the 
collateral has been removed. Under alter- 
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native subsection (3) the original filing 
lapses four months after the change in 
location; this is the same rule that is 
applied by Section 9—103(3) to the case 
of collateral brought into the state sub- 
ject to a security interest which attached 
elsewhere. 

Cross references: 

Sections 9—302, 9—304 and 9—307(2). 

Point 2: Section 9—313. 

Point 6: Section 9—103(3). 

Definitional cross references: 

“Account”. Section 9—106. 
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“Collateral”. Section 9—105. 
“Consumer goods”. Section 9—109. 
“Debtor”. Section 9—105. 
“Equipment”. Section 9—109. 
“Farm products”. Section 9—109. 
“Financing statement”. Section 9—402. 
“Good faith’. Section 1—201. 
“Goods”. Section 9—105. 
“Knowledge”. Section 1—201. 
“Person”. Section 1—201. 

“Secured party”. Section 9—105. 
“Security interest”. Section 1—201. 
“Signed”. Section 1—201. 


NORTH CAROLINA COMMENT 


North Carolina statutes did not provide 
for the filing or registration of security 
interests in the office of the Secretary of 
State: that is, the State had no “central 
filing” of security interests. In view of 
this fact, the most desirable alternative for 
co-ordination with existing practice is the 
Third Alternative to subsection (1). This 
alternative permits the maximum amount 
of local filing, while retaining central fil- 
ing for those situations in which it is 
deemed to be most advantageous. Detailed 
comparisons of subsection (1) with the 
prior registration system would of necessity 
be extensive and probably futile. Suffice it 
to say that prior law and the Code are in 
agreement that where there are a number 
of possible places to file, the most logical 
is generally the location of the residence 
of the debtor, or if the debtor has no 
residence in the State, the location of the 
goods. However, the device of local filing 
under the Code is limited to four situa- 
tions: (1) When collateral is equipment 
used in farming operations, or farm pro- 
ducts, or accounts, etc., arising from sale 
of farm products; (2) when collateral is 
consumer goods; (3) when collateral is in- 
tended to become a fixture; and (4) when 
debtor has a place of business in only one 
county or city of the State, or has no place 
of business but does have a residence in 
the State, in which case both local and 
central filings must be made. In all other 
situations only central filing need be made. 


Subsection (b) relating to the filing of 
security interests in goods which are to 
become fixtures probably changes North 
Carolina law. There was no North Caro- 
lina statute on the subject, but the place 
of filing under prior law probably would 
have been the place of filing of personal 
property. Standard Motors Fin. Co. v. 
Weaver, 199 N.C. 178, 153 S.E. 861 (1930) 
(subjecting chattel to encumbrance indi- 
cates intention that it remain personalty). 

Subsection (2) affords a limited validity 
to filings which are made in the wrong 
place. This would change prior law. “The 
recordation of a chattel mortgage or a con- 
ditional sale in any county other than that 
specified by law is of no effect.” Montague 
Bros. v. W. C. Shepherd Co., 231 N.C. 551, 
58 S.E.2d 118 (1950) (dictum). See also 
Bank of Colerain v. Cox, 171 N.C. 76, 87 
S.E. 967 (1916). 

There is one alternative to subsection 
(3). However, the principal subsection, 
which provides that a filing which is in- 
itially made in the proper place remains 
effective even though the determinative 
facts have subsequently changed, is in ac- 
cord with prior law. Montague Bros. v. 
Wie Ge Shepherds/@o., 2308 N.Gs 551, os 
S.E.2d 118 (1950); Harris v. Allen, 104 
N.C. 86, 10 S.E. 127 (1889). 

Subsection (4) reaffirms that the rules 
of GS 25-9-103 govern when security is 
brought in from another state. See North 
Carolina Comment to GS 25-9-103. 


§ 25-9-402. Formal requisites of financing statement; amendments. 
—(1) A financing statement is sufficient if it is signed by the debtor and the 
secured party, gives an address of the secured party from which information con- 
cerning the security interest may be obtained, gives a mailing address of the debtor 
and contains a statement indicating the types, or describing the items, of collat- 
eral. A financing statement may be filed before a security agreement is made or 
a security interest otherwise attaches. When the financing statement covers crops 
growing or to be grown or goods which are or are to become fixtures, the state- 
ment must also contain a description of the real estate concerned and the name of 
the record owner or record lessee thereof. A copy of the security agreement is 
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sufficient as a financing statement if it contains the above information and is 
signed by both parties. 

(2) A financing statement which otherwise complies with subsection (1) is suf- 
ficient although it is signed only by the secured party when it is filed to perfect a 
security interest 1n 

(a) collateral already subject to a security interest in another jurisdiction when 
it is brought into this State. Such a financing statement must state that the collat- 
eral was brought into this State under such circumstances. 

(b) proceeds under § 25-9-306 if the security interest in the original collateral 


was perfected. Such a financing statement must describe the original 
collateral. 
(3) A form substantially as follows is sufficient to comply with subsection 
(ep 
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1. This financing statement covers the following types (or items) of property: 

( Describe ) 

2. (If collateral is crops) The above described crops are growing or are to be 
grown on: 

(Describe Real Estate Including Record Owner or Record Lessee of Same) 
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3. (If collateral is goods which are or are to become fixtures) The above de- 
scribed goods are affixed or to be affixed to: 

(Describe Real Estate Including Record Owner or Record or Record Lessee 
of Same) 

4. (If proceeds or products of collateral are claimed) Proceeds—Products of the 
collateral are also covered. 

pignature of DebtomaGorpAssignor) ... cere ek ore. pee ee eee ea ees ae o 
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(4) The term “financing statement” as used in this article means the original 
financing statement and any amendments but if any amendment adds collateral, it is 
effective as to the added collateral only from the filing date of the amendment. 

(5) A financing statement substantially complying with the requirements of this 
section is effective even though it contains minor errors which are not seriously 
misleading. (1899, cc. 17, 247; 1901, cc. 329, 704; 1903, c. 489; 1905, cc. 226, 
Oho Rey S200). 1907, cof). 1909, Coos en, oleae, 4960 Gieg., 57/2490; 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- fies what is described’. Subsection (3) 


tions 13(3). 13(4), Uniform Trust Receipts 
Act. 

Purposes: 

1. Subsection (1) sets out the simple 
formal requisites of a financing statement 
under this Article. These requirements 
are: (1) signatures and addresses of both 
parties; (2) a description of the collateral 
by type or item. Where the collateral is 
growing crops or fixtures, the financing 
statement must also contain a description 
of the land concerned. Section 9—110 pro- 
vides that “any description of personal 
property or real estate is sufficient whether 
or not it is specific if it reasonably identi- 
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suggests a form which complies with the 
statutory requirements. A copy of the 
security agreement may be filed in place 
of a separate financing statement, if it is 
signed by both parties and contains the 
required information. 

2. This section adopts the system of 
“notice filing” which has proved success- 
ful under the Uniform Trust Receipts 
Act. What is required to be filed is not, 
as under chattel mortgage and conditional 
sales acts, the security agreement itself, 
but only a simple notice which may be 
filed before the security interest attaches 
or thereafter. The notice itself indicates 
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merely that the secured party who has 
filed may have a security interest in the 
collateral described. Further inquiry from 
the parties concerned will be necessary 
to disclose the complete state of affairs. 
Section 9—208 provides a statutory pro- 
cedure under which the secured party, at 
the debtor’s request, may be required to 
make disclosure. Notice filing has proved 
to be of great use in financing transac- 
tions involving inventory, accounts and 
chattel paper, since it obviates the neces- 
sity of refiling on each of a series of 
transactions in a continuing arrangement 
where the collateral changes from day to 
day. Where other types of collateral are 
involved, the alternative procedure of 
filing a signed copy of the security agree- 
ment may prove to be the simplest solu- 
tion. 

3. This section departs from the re- 
quirements of many chattel mortgage 
statutes that the instrument filed be ac- 
knowledged or witnessed or accompanied 
by affidavits of good faith. Those require- 
ments do not seem to have been successful 
as a deterrent to fraud; their principal ef- 
fect has been to penalize good faith mort- 
gagees who have inadvertently failed to 
comply with the statutory niceties. They 
are here abandoned in the interest of a 
simplified and workable filing system. 

4. Subsection (2) allows the secured 
party to file a financing statement signed 
only by himself where the filing is with 
reference to collateral already subject to 
a security interest in another jurisdiction 
when brought into this state or with ref- 
erence to proceeds when his security in- 
terest in the original collateral was per- 
fected. (Section 9—103 states when a 
financing statement must be filed when 
collateral is brought into this state; Sec- 
tion 9—306 defines proceeds and _ states 
when refiling is necessary to continue a 
perfected security interest in them.) Sec- 
tion 9—401(3), alternative provision, con- 
tains similar permission on removal be- 
tween counties in this state. The reason 
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for dispensing with the debtor’s signature 
in the two cases covered by subsection 
(2) and in the case covered by Section 
9—401(3), is that the necessity for refiling 
arises from actions of the debtor (in 
moving his place of business or residence, 
or the collateral, or disposing of it), which 
may have been unauthorized or fraudulent. 
The secured party should not be penalized 
for failure to make a timely filing by rea- 
son of difficulty in procuring the signa- 
ture of a possibly reluctant or hostile debt- 
or. Financing statements filed under this 
subsection must explain the circumstances 
under which they are filed (e. g., that the 
collateral was brought here from another 
state where a security interest attached, 
or has been moved from one county to 
another in this state, or, in the case of 
proceeds, describing the original collat- 
eral). 

5. Subsection (5) is in line with the 
policy of this Article to simplify formal 
requisites and filing requirements and is 
designed to discourage the fanatical and 
impossibly refined reading of such statu- 
tory requirements in which courts have 
occasionally indulged themselves. As an 
example of the sort of reasoning which 
this subsection rejects, see General Motors 
Acceptance Corporation y. Haley, 329 
Mass. 559, 109 N.E.2d 143 (1952). 


Cross references: 

Point 1: Section 9—110. 

Point 2: Section 9—208. 

Point 4: Sections 9—103, 9—306 and 
9—401(3). 


Definitional cross references: 
“Collateral”. Section 9—105. 
“Debtor”. Section 9—105. 

“Goods”. Section 9—105. 

“Party”. Section 1—201. 

“Proceeds”. Section 9—306. 

“Secured party”. Section 9—105. 
“Security agreement”. Section 9—105. 
“Security interest”. Section 1—201. 
“Signed”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section adopts a “notice filing” sys- 
tem similar to that formerly in use in North 
Carolina as to trust receipts, factor’s liens, 
and notice of assignment of accounts re- 
ceivable. Under such a system, the secu- 
rity agreement proper need not be regis- 
tered; a financing statement containing 
such general information as is deemed suffi- 
cient to put a party searching the record 
on notice that there is a security agree- 
ment outstanding against a particular per- 
son covering certain types of collateral is 


all that need be filed. It should be noted 
that a financing statement is not required; 
the parties can, if they choose, file the secu- 
rity agreement instead. 

Prior law required that the entire writ- 
ten agreement which resulted in a chattel 
mortgage, conditional sale, or crop lien be 
registered. The Code changes the require- 
ment. 

With the exception of the Uniform Trust 
Receipts Act, prior law required that the 
instrument recorded be formally acknowl- 
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edged. A formal defect in the acknowledge- 
ment of the debtor rendered the registra- 
tion totally void. Todd v. Outlaw, 79 N.C. 
235 (1878). The Code does not require that 
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filing defeated if the requirements are sub- 
stantially complied with. 

GS 25-9-110 sets out the standards for 
sufficient description of the property. 


the instrument be acknowledged nor is the 


§ 25-9-403. What constitutes filing; duration of filing; effect of 
lapsed filing; duties of filing officer.—(1) Presentation for filing of a financ- 
ing statement and tender of the filing fee or acceptance of the statement by the fil- 
ing officer constitutes filing under this article. 


(2) A filed financing statement which states a maturity date of the obligation 
secured of five years or less is effective unti] such maturity date and thereafter for 
a period of sixty days. Any other filed financing statement is effective for a period 
of five years from the date of filing. The effectiveness of a filed financing statement 
lapses on the expiration of such sixty-day period after a stated maturity date or on 
the expiration of such five-year period, as the case may be, unless a continuation 
statement is filed prior to the lapse. Upon such lapse the security interest becomes 
unperfected. A filed financing statement which states that the obligation secured is 
payable on demand is effective for five years from the date of filing. 

(3) A continuation statement may be filed by the secured party (i) within six 
months before and sixty days after a stated maturity date of five years or less, and 
(ii) otherwise within six months prior to the expiration of the five-year period 
specified in subsection (2). Any such continuation statement must be signed by the 
secured party, identify the original statement by file number and state that the orig- 
inal statement is still effective. Upon timely filing of the continuation statement, 
the effectiveness of the original statement is continued for five years after the last 
date to which the filing was effective whereupon it lapses in the same manner as 
provided in subsection (2) unless another continuation statement is filed prior to 
such lapse. Succeeding continuation statements may be filed in the same manner to 
continue the effectiveness of the original statement. Unless a statute on disposition 
of public records provides otherwise, the filing officer may remove a lapsed state- 
ment from the files and destroy it. 

(4) A filing officer shall mark each statement with a consecutive file number 
and with the date and hour of filing and shall hold the statement for public inspec- 
tion. In addition the filing officer shall index the statements according to the name 
of the debtor and shall note in the index the file number and the address of the 
debtor given in the statement. If the instrument covers goods which are, or are 
to be become fixtures, he shall file or record the same in accordance with the re- 
quirements which he is required to observe with respect to the filing or recording 
of mortgages of real estate under the laws of this State. 


(5) The uniform fee for filing, indexing and furnishing filing data for an orig- 
inal or a continuation statement shall be two dollars ($2.00) for an approved stat- 
utory form statement as prescribed in § 25-9-402 when printed on a standard size 
form approved by the Secretary of State, and for all other statements, a three dol- 
lar ($3.00) minimum charge for up to and including three pages and one dollar 
($1.00) per page for all over three pages. (1866-7, c. 1, s. 1; 1872-3, c. 133, s. 1; 
(code, 5s. 1/99 lovsec, os Reyes 2052 Co Sons 2do0'+1925. ¢ 2302-8. b; 1927; 
Gueeer 1935, cM 205s la Sie crn O2 ess. 2s deca oO .ess2> 1955<¢. 1386,-sse.1, 2; 
c. 816; 1957, cc. 564, 999; 1961, c. 574; 1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 13(3), 13(4), Uniform Trust Receipts 
Act; Section 10, Uniform Conditional 
Sales Act. 

Changes: Changed in substance. 

Purposes of changes: 

1. Prior law was not 


always. clear 


whether a mortgage filed for record gave 
constructive notice from the time of pre- 
sentation to the filing officer or only from 
the time of indexing. Subsection (1) adopts 
the former position. 


2. Prior statutes have usually limited 
the effectiveness of a filing to a specified 


579 


§ 25-9-404 


period of time after which refiling is nec- 
essary. Subsection (2) follows the same 
policy, establishing a maximum length of 
five years as the filing period. If the 
financing statement states a maturity date 
of five years or less, there is added a 
sixty-day grace period within which the 
original filing may be continued without 
lapse. A financing statement which states 
that the obligation secured is payable on 
demand is treated as one which does not 
state a maturity date. The five year max- 
imum period is substantially longer than 
that accorded under most prior statutes. 
Subsection (3) provides for the filing of 
one or more continuation statements 
(which need be signed only by the secured 
party) if it is desired to continue the effec- 
tiveness of the original filing. 


3. Under the fourth sentence of subsec- 
tion (2) the security interest becomes un- 
perfected when filing lapses. Thereafter, 
the interest of the secured party is subject 
to defeat by those persons who take pri- 
ority over an unperfected security interest 
{see Section 9—301), and under Section 
9—312(5) the holder of a perfected con- 
flicting security interest is such a person 
even though before lapse the conflicting 
interest was junior. Compare the situation 


Cu. 25. UNIFORM COMMERCIAL CODE 


§ 25-9-404 


arising under Section 9—103(3) when a 
perfected security interest under the law 
of another jurisdiction is not perfected 
in this state within four months after the 
property is brought into this state. 

Thus if A and B both make non-pur- 
chase money advances against the same 
collateral, and both perfect security inter- 
ests by filing, A who files first is entitled 
to priority under Section 9—312(5) (a). 
But if no continuation statement is filed, 
A’s filing may lapse first. So long as B’s 
interest remains perfected thereafter, he 
is entitled to priority over A’s unperfected 
interest. This rule avoids the circular pri- 
ority which arose under some prior stat- 
utes, under which A was subordinate to 
the debtor’s trustee in bankruptcy, A 
retained priority over B, and B’s interest 
was valid against the trustee in bank- 
ruptcy. In re Andrews, 172 F.2d 996 (7th 
Cir. 1949). 

Cross references: 

Point 3: Sections 9—103(3), 9—301 and 
9—312(5). 

Definitional cross references: 

“Debtor”. Section 9—105. 

“Financing statement”. Sectior. 9—402. 

“Secured party’. Section 9—105. 

“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


Subsection (1) is in accord with the 
North Carolina Uniform Trust Receipts 
Act, GS 45-58 (c). The subsection was in- 
tended to make clear that the security in- 
terest serves as constructive notice from 
the time of filing, i.e., presentation of in- 
strument and payment of the fee. This 
implicitly removes the burden of failure 
to index from the secured party. This 
changes North Carolina law as to security 
interests other than trust receipts. Under 
prior law a registration did not serve as 
constructive notice until it had been prop- 
erly indexed and cross-indexed. Johnson 
Cotton Co. v. Hobgood, 243 N.C. 227, 90 
S.E.2d 541 (1955) (dictum); Ely v. Nor- 
man, 175 N.C. 294, 95 S.E. 543 (1918). 
Thus, the failure of the register to perform 
his duties properly was the responsibility 
of the secured party under prior law. 

Subsection (2) provides that a financing 
statement without a maturity date will re- 
main effective for five years. Prior law 
varied from one year for trust receipts, 
GS 45-58 (d), to fifteen years following 
the maturity date for mortgages, GS 45-37. 


Subsection (3) sets out the requirements 
for filing of continuation statements. Prior 
law had such provisions which varied with 
the type of security interest. See GS 45-58 
(e) (trust receipts), 45-37 (5) (mortgages), 
44-78 (4) (assignments of accounts). 

Subsection (4) requires that the filing 
officer mark each statement with the date 
and hour of filing. This was required by 
prior law. GS 161-14 (registration of in- 
struments). The subsection requires that 
only one index, in the name of the debtor, 
be maintained. This changes the previous 
practice of maintaining two indexes, one 
in the name of the debtor and another in 
the name of the secured party. GS 161-14. 
In addition, the Code requires that the 
address of the debtor be noted in the in- 
dex. Apparently, this was not done under 
prior law. 

The prior system of filing fees set the 
basic price for recording a statutory form 
of chattel mortgage at $.25. GS 161-10. 
However, there were numerous local ex- 
ceptions with fees ranging to $1.00 for the 
chattel mortgage. GS 161-10.1. 


§ 25-9-404. Termination statement.—(1) Whenever there is no out- 
standing secured obligation and no commitment to make advances, incur obliga- 
tions or otherwise give value, the secured party must on written demand by the 
‘debtor send the debtor a statement that he no longer claims a security interest un- 
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der the financing statement, which shall be identified by file number. A termination 
statement signed by a person other than the secured party of record must include 
or be accompanied by the assignment or a statement by the secured party of record 
that he has assigned the security interest to the signer of the termination statement. 
The uniform fee for filing and indexing such an assignment or statement thereof 
shall be two dollars ($2.00). If the affected secured party fails to send such a termi- 
nation statement within ten days after proper demand therefor he shall be liable to 
the debtor for one hundred dollars ($100.00), and in addition for any loss caused 
to the debtor by such failure. 

(2) On presentation to the filing officer of such a termination statement he 
must note it in the index. The termination statement shall then remain in the file 
for such period of time as the financing statement or a continuation statement 
would be effective under the five year life provided in § 25-9-403, and then may 
be destroyed. The filing officer shall remove from the files, mark ‘‘terminated” 
and send or deliver to the secured party the financing statement and any continu- 
ation statement, statement of assignment or statement of release pertaining thereto. 

(3) The uniform fee for filing and indexing a termination statement including 
sending or delivering the financing statement shall be one dollar ($1.00). 

(4) Termination of a financing statement or security agreement may be made 
by presenting the original financing statement or an executed duplicate original 
thereof or the security agreement or an executed duplicate original thereof marked 
paid and satisfied and signed by an authorized representative of the secured party 
or assignee thereof, including any person clothed with apparent authority to sign. 
The fact that a person has such paper in his possession may be deemed prima- 
facie evidence of such authority. Upon receipt of such original marked paid and 
satisfied, the register of deeds shall stamp the same cancelled and make the entry 
in the indexes for such paper showing that it has been terminated, cancelled and 
satisfied, and retain of record the filed or recorded statement or agreement so 
marked paid and satisfied. (1945, c. 182, s. 5; c. 196, s. 3; 1961, c. 574; 1965, c. 
FOO Mee 12) 

OFFICIAL COMMENT 

Prior uniform statutory provision: Sec- mever be made. Under this section a 

tion 12, Uniform Conditional Sales Act. debtor may require a secured party to 


Changes: Modified to conform to the 
scheme of this Article. 

Purposes of changes: 

1. To provide a procedure for noting 
discharge of the secured obligation on the 
records and for noting that a financing 
arrangement has been terminated. 

2. This section makes only formal 
changes, if any, in discharge procedures 
under prior law. It adds to the usual pro- 
visions one covering the problem which 
arises because a secured party under a no- 
tice filing system may file notice of an 
intention to make advances which may 


send a termination statement when there 
is no outstanding obligation and no com- 
mitment to make future advances. 

Cross reference: 

Point 2: Section 9—402(1). 

Definitional cross references: 

“Debtor”. Section 9—105. 

“Financing statement”. Section 9—402. 

“Person”. Section 1—201. 

“Secured party”. Section 9—105. | 

“Security interest”. Section 1—201. 

“Send”. Section 1—201. 

“Value”. Section 1—201. 

“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section provides for a uniform 
method of terminating a financing state- 
ment or cancelling a security interest. It 


replaces GS 44-74, 44-79, 45-37 
45-42.1, 45-58 (g). 


through 


§ 25-9-405. Assignment of security interest; duties of filing officer; 
fees.—(1) A financing statement may disclose an assignment of a security in- 
terest in the collateral described in the statement by indication in the statement 
of the name and address of the assignee or by an assignment itself or a copy 
thereof on the face or back of the statement. Either the original secured party 
or the assignee may sign this statement as the secured party. On presentation to 
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the filing officer of such a financing statement the filing officer shall mark the 
same as provided in § 25-9-403 (4). The uniform fee for filing, indexing and fur- 
nishing filing data for a financing statement so indicating an assignment shall be 
a minimum charge of three dollars ($3.00) for the first three pages and one 


dollar ($1.00) for each additional page. 


(2) A secured party may assign of record all or a part of his rights under a 
financing statement by the filing of a separate written statement of assignment 
signed by the secured party of record and setting forth the name of the secured 
party of record and the debtor, the file number and the date of filing of the financ- 
ing statement and the name and address of the assignee and containing a de- 
scription of the collateral assigned. A copy of the assignment is sufficient as a 
separate statement if it complies with the preceding sentence. On presentation 
to the filing officer of such a separate statement, the filing officer shall mark such 
separate statement with the date and hour of the filing. He shall note the assign- 
ment on the index of the financing statement. The uniform fee for filing, index- 
ing and furnishing filing data about such a separate statement of assignment shall 
be a minimum charge of two dollars ($2.00) up to and including the first two 
pages and one dollar ($1.00) per page for all over three pages. 


(3) After the disclosure or filing of an assignment under this section, the as- 
signee is the secured party of record. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

This section provides a _ permissive 
device whereby a secured party who has 
assigned all or part of his interest may 
have the assignment noted of record. Note 
that under Section 9—302(2) no filing of 
such an assignment is required as a con- 
dition of continuing the perfected status 
of the security interest against creditors 
and transferees of the original debtor. A 
secured party who has assigned his inter- 
est might wish to have the fact noted of 
record, so that inquiries concerning the 
transaction would be addressed not to him 
but to the assignee (see Point 2 of Com- 
ment to Section 9—402). After a secured 
party has assigned his rights of record, 


the assignee becomes the “secured party 
of record” and may file a continuation 
statement under Section 9—403, a terimi- 
nation statement under Section 9—404, or 
a statement of release under Section 9— 
406. 

Cross references: 

Sections 9—302(2) and 9—402 through 
9—406. 

Definitional cross references: 

“Collateral”. Section 9—105. 

“Debtor”. Section 9—105. 

“Financing statement”. Section 9—402. 

“Rights”. Section 1—201. 

“Secured party”. Section 9—105. 

“Signed”. Section 1—201. 

“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section provides a method whereby 
the assignee of a security interest may in- 
dicate the assignment on the record. It is 


the continued perfection of the security 
interest as to the debtor and his creditors 
and purchasers. See GS 25-9-302 (2). 


not, however, required as a condition to 


§ 25-9-406. Release of collateral; duties of filing officer; fees.—A se- 
cured party of record may by his signed statement release all or a part of any collat- 
eral described in a filed financing statement. The statement of release is sufficient 
if it contains a description of the collateral being released, the name and address of 
the debtor, the name and address of the secured party, and the file number of the 
financing statement. Upon presentation of such a statement to the filing officer he 
shall mark the statement with the hour and date of filing and shall note the same 
upon the margin of the index of the filing of the financing statement. The uniform 
fee for filing and noting such a statement of release shall be a minimum charge of 
two dollars ($2.00) for up to and including the first two pages and one dollar 
($1.00) for all over two pages. (1965, c. 700, s. 1.) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: None. 


Purposes: 

Like the preceding section, this section 
provides a permissive device for noting 
of record any release of collateral. There 
is no requirement that such a statement 
be filed when collateral is released (cf. 
Section 9—404 on Termination State- 
ments). [It is merely a method of making 
the record reflect the true state of affairs 


so that fewer inquiries will have to be 
made by persons who consult the files. 
Cross reference: 
Section 9—304. 
Definitional cross references: 
“Collateral”. Section 9—105. 
“Debtor”. Section 9—105. 
“Financing statement”. Section 9—402. 
“Secured party”. Section 9—105. 
“Signed”. Section 1—201. 


§ 25-9-407. Information from filing officer.—(1) If the person filing any 
financing statement, termination statement, statement of assignment, or statement 
of release, furnishes the filing officer a copy thereof, the filing officer shall upon 
request note upon the copy the file number and date and hour of the filing of the 
original and deliver or send the copy to such person. 

(2) Upon request the filing officer shall furnish a copy of any filed financing 
statement or statement of assignment for a uniform fee of one dollar ($1.00) per 
page. (1965, c. 700, s. 1.) 


NORTH CAROLINA COMMENT 


This section was optional. However, in 
view of the innovation of central filing in 
this State it probably is desirable to have 
this alternative method for procuring in- 
formation available to interested parties. 


It is true that similar provisions pre- 
viously existed with reference to the du- 
ties of the register of deeds. However, 
there were probably no provisions appli- 
cable to the office of the Secretary of State. 


§ 25-9-408. Recording of financing statement and security agree- 
ment in lieu of filing.—(1) In the event any secured party desires to record his 
original security agreement in lieu of filing a financing statement or filing the 
original security agreement, he may present said original security agreement for 
recording by the register of deeds in the same manner and for the same uniform 
fees prescribed under § 25-9-403, and the recording of such agreement by the reg- 
ister of deeds and the return of the original thereof to the secured party in the 
same manner as the filing of a financing statement under this article shall have the 
same effect as the filing of such financing statement. 

(2) The register of deeds of any county desiring to record all financing state- 
ments and security agreements under this article in lieu of the filing thereof as 
provided herein, by making a copy of such statement or agreement and indexing 
such statement or agreement as provided in this article may make such election 
to record in lieu of filing the original thereof by giving notice to the Secretary of 
State of such election, and the approval thereof by the board of county commis- 
sioners of such county, and the Secretary of State shall thereupon show in. the 
public records that said county shall thereafter be a recording county under this 
article rather than a filing county. In such recording counties the register of deeds 
shall return the original financing statement or security agreement to the owner 
thereof upon recording same in the books and indexes of such county. In any 
such recording county any person so desiring may present duplicate originals of 
such financing statement or security agreement at the time of recording and may 
leave one with the register of deeds and have the other marked “filed and re- 
corded” and returned to the person so filing. (1965, c. 700, s. 1.) 

Editor’s Note.—There is no section in 
the 1962 Official Text of the UCC com- 
parable to this section. 
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PART: 
DEFAULT. 


§ 25-9-501. Default; procedure when security agreement covers 
both real and personal property.—(1) When a debtor is in default under a se- 
curity agreement, a secured party has the rights and remedies provided in this part 
and except as limited by subsection (3) those provided in the security agreement. 
He may reduce his claim to judgment, foreclose or otherwise enforce the security 
interest by any available judicial procedure. If the collateral is documents the se- 
cured party may proceed either as to the documents or as to the goods covered 
thereby. A secured party in possession has the rights, remedies and duties pro- 
vided in § 25-9-207. The rights and remedies referred to in this subsection are 
cumulative. 

(2) After default, the debtor has the rights and remedies provided in this part, 
those provided in the security agreement and those provided in § 25-9-207. 

(3) To the extent that they give rights to the debtor and impose duties on the 
secured party, the rules stated in the subsections referred to below may not be 
waived or varied except as provided with respect to compulsory disposition of col- 
lateral (subsection (1) of § 25-9-505) and with respect to redemption of collateral 
(§ 25-9-506) but the parties may by agreement determine the standards by which 
the fulfillment of these rights and duties is to be measured if such standards are not 
manifestly unreasonable : 

(a) subsection (2) of § 25-9-502 and subsection (2) of § 25-9-504 insofar as 
they require accounting for surplus proceeds of collateral ; 

(b) subsection (3) of § 25-9-504 and subsection (1) of § 25-9-505 which deal 
with disposition of collateral ; 

(c) subsection (2) of § 25-9-505 which deals with acceptance of collateral as dis- 
charge of obligation ; 

(d) § 25-9-506 which deals with redemption of collateral; and 

(e) subsection (1) of § 25-9-507 which deals with the secured party’s liability 
for failure to comply with this part. 

(4) If the security agreement covers both real and personal property, the se- 
cured party may proceed under this part as to the personal property or he may 
proceed as to both the real and the personal property in accordance with his rights 
and remedies in respect of the real property in which case the provisions of this 
part do not apply. 

(5) When a secured party has reduced his claim to judgment the lien of any 
levy which may be made upon his collateral by virtue of any execution based upon 
the judgment shall relate back to the date of the perfection of the security interest 
in such collateral. A judicial sale, pursuant to such execution, is a foreclosure of 
the security interest by judicial procedure within the meaning of this section, and 
the secured party may purchase at the sale and thereafter hold the collateral free of 
any other requirements of this article. (1866-7, c. 1, s. 2; 1872-3, c. 133, s. 2; 
1883, c. 88; Code, s. 1800; 1893, c. 9; Rev., s. 2054; C. S., s. 2488; 1961, c. 574; 
1969,,.c;700h6 414) 

As to former summary proceeding to en- 
force agricultural lien, see Thomas v. 
Campbell, 74 N.C. 787 (1876); Gay v. Nash, 


OFFICIAL 
Prior uniform statutory provision: Sec- 


84 N.C. 334 (1881); Cottingham & Bros. 
v. McKay, 86 N.C. 241 (1882). 


COMMENT 
the collateral after the debtor’s default 


tion 6, Uniform Trust Receipts Act; Sec- 
tions 16 through 26, Uniform Conditional 
Sales Act. 

Changes: Modified to conform to the 
scheme of this Article. 

Purposes of changes: 

1. The rights of the secured party in 


are of the essence of a security transac- 
tion. These are the rights which distin- 
guish the secured from the unsecured 
lender. This section and the following six 
sections state those rights as well as the 
limitations on their free exercise which 
legislative policy requires for the protec- 
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tion not only of the defaulting debtor but 
of other creditors. But subsections (1) 
and (2) make it clear that the statement 
of rights and remedies in this Part does 
not exclude other remedies provided by 
agreement. 


2. Following default and the taking pos- 
session of the collateral by the secured 
party, there is no longer any distinction 
between the security interest which before 
default was non-possessory and that which 
was possessory under a pledge. Therefore 
no general distinction is taken in this 
Part between the rights of a non-posses- 
sory secured party and those of a pledgee; 
the latter, being in possession of the col- 
lateral at default, will of course not have 
to avail himself of the right to take pos- 
session under Section 9—503. 


3. Section 9—207 states rights, remedies 
and duties with respect to collateral in 
the secured party’s possession. That sec- 
tion applies not only to the situation 
where he is in possession before default, 
as a pledgee, but also, by subsections (1) 
and (2) of this section, to the secured 
party in possession after default. Neverthe- 
less the relations of the parties have been 
changed by default, and Section 9—207 as 
it applies after default must be read to- 
gether with this Part. In particular, agree- 
ments permitted under Section 9—207 can- 
not waive or modify the rights of the 
debtor contrary to subsection (3) of this 
section, 


4. Section 1—102(3) states rules to de- 
termine which provisions of this Act are 
mandatory and which may be varied by 
agreement. In general, provisions which 
relate to matters which come up between 
immediate parties may be varied by agree- 
ment. In the area of rights after default 
our legal system has traditionally looked 
with suspicion on agreements designed to 
cut down the debtor’s rights and free the 
secured party of his duties: no mortgage 
clause has ever been allowed to clog the 
equity of redemption. The default situa- 
tion offers great scope for overreaching: 
the suspicious attitude of the courts has 
been grounded in common sense. 


Subsection (3) of this section contains 
a codification of this long-standing and 
deeply rooted attitude: the specified rights 
of the debtor and duties of the secured 
party may not be waived or varied except 
as stated. Provisions not specified in sub- 
section (3) are subject to the general rules 
stated in Section 1—102(3). 


5. The collateral for many corporate 
security issues consists of both real and 
personal property. In the interest of sim- 
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plicity and speed subsection (4) permits, 
although it does not require, the secured 
party to proceed as to both real and per- 
sonal property in accordance with his 
rights and remedies in respect of the real 
property. Except for the permission so 
granted, this Act leaves to other state law 
all questions of procedure with respect to 
real property. For example, this Act does 
not determine whether the secured party 
can proceed against the real estate alone 
and later proceed in a separate action 
against the personal property in accor- 
dance with his rights and remedies against 
the real estate. By such separate actions 
the secured party ‘proceeds as to both,” 
and this Part does not apply in either 
action. But subsection (4) does give him 
an option to proceed under this Part as 
to the personal property. 


6. Under subsection (1) a secured party 
is entitled to reduce his claim to judgment 
or to foreclose his interest by any avail- 
able procedure, outside this Article, which 
state law may provide. The first sentence 
of subsection (5) makes clear that any 
judgment lien which the secured party 
may acquire against the collateral is, so 
to say, a continuation of his original in- 
terest (if perfected) and not the acqui- 
sition of a new interest or a transfer of 
property to satisfy an antecedent debt. The 
judgment lien is therefore stated to re- 
late back to the date of perfection of the 
security interest. The second sentence of 
the subsection makes clear that a judicial 
sale following judgment, execution and 
levy is one of the methods of foreclosure 
contemplated by subsection (1); such a 
sale is governed by other law and not by 
this Article and the restrictions which 
this Article imposes on the right of a 
secured party to buy in the collateral at 
a sale under Section 9—504 do not apply. 


Cross references: 


Point 2: Section 9—503. 

Point 3: Section 9—207. 

Point 4: Section 1—102(3). 

Point 5: Sections 9—102(1) and 9— 
104(j). 


Point 6: Section 9—504. 
Definitional cross references: 
“Agreement”. Section 1—201. 


“Collateral”. Section 9—105. 
“Debtor”. Section 9—105. 
“Documents”. Section 9—105. 


“Goods”. Section 9—105. 

“Remedy”. Section 1—201. 

“Rights”. Section 1—201. 

“Secured party”. Section 9—105. 
“Security agreement”. Section 9—105. 
“Security interest”. Section 1—201. 
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NORTH CAROLINA COMMENT 


This section provides for the basic rights 
and remedies of the secured party and 
debtor with reference to the collateral 
after a default has been made on the un- 
derlying obligation. 

Subsection (1) reserves to the secured 
party any methods of judicial enforcement 
which prior law granted. This, where ap- 
plicable, permits equitable foreclosure or 
other judicial action to secure possession 
of and provide for sale of the property. In 
addition, the secured party may proceed 
as any other creditor to reduce his claim 
to judgment without reference to the col- 
lateral. Subsection (5) provides that where 
this is done, the subsequent levy or attach- 
ment lien which the secured party, as judg- 
ment creditor, procures on the collateral 
in which he has a security interest relates 
back to the date of original perfection for 
the security interest. This provision is de- 


signed to minimize preference problems 
should the debtor subsequently be forced 
into bankruptcy. 

In addition the secured party has the 
rights granted by the other sections in 
this Part, such as the right to take pos- 
session of the collateral, GS 25-9-503, and 
hold a sale for disposition thereof. GS 25- 
9-504. 


The judicial remedies which the secured 
party has under North Carolina law with 
enactment of the Code, are at least an 
action for claim and delivery of the goods, 
Buffkins vy. Eason, 112 N.C. 162, 16 S.E. 
916 (1893), and probably an action to fore- 
close. See Hackley Piano Co. v. Kennedy, 
152 N.C. 196, 67 S.E. 488 (1910). 

As to the rights of the secured party 
upon default under trust receipts, see GS 
45-51 and North Carolina Comment to 
GS 25-9-504. 


§ 25-9-502. Collection rights of secured party.—(1) When so agreed 


and in any event on default the secured party is entitled to notify an account debtor 
or the obligor on an instrument to make payment to him whether or not the as- 
signor was theretofore making collections on the collateral, and also to take control 
of any proceeds to which he is entitled under § 25-9-306. 

(2) A secured party who by agreement is entitled to charge back uncollected 
collateral or otherwise to full or limited recourse against the debtor and who un- 
dertakes to collect from the account debtors or obligors must proceed in a commer- 
cially reasonable manner and may deduct his reasonable expenses of realization 
from the collections. If the security agreement secures an indebtedness, the secured 
party must account to the debtor for any surplus, and unless otherwise agreed, the 
debtor is liable for any deficiency. But, if the underlying transaction was a sale of 
accounts, contract rights or chattel paper, the debtor is entitled to any surplus or 
is liable for any deficiency only if the security agreement so provides. (1961, c. 
5/43:1 965, cuZ00KSAl 2) 

OFFICIAL COMMENT 


Prior uniform statutory provision: None. 

Purposes: 

1. The assignee of accounts, chattel 
paper, contract rights or instruments holds 
as collateral property which is not only 
the most liquid asset of the debtor’s busi- 
ness but also property which may be 
collected without any interruption of the 
business, assuming it to continue after de- 
fault. The situation is far different from 
that where the collateral is inventory or 
equipment, whose removal may bring the 
business to a halt. Furthermore the prob- 
lems of valuation and identification, pres- 
ent where the collateral is tangible chat- 
tels, do not arise so sharply on the as- 
signment of intangibles. Considerations, 
similar although not identical, apply to as- 
Signments of general intangibles, which 
are also covered by the rule of the sec- 
tion. Consequently, this section recognizes 
the fact that financing by assignment of 


intangibles lacks many of the complexities 
which arise after default in other types 
of financing, and allows the assignee to 
liquidate in the regular course of business 
by collecting whatever may become due 
on the collateral, whether or not the 
method of collection contemplated by the 
security arrangement before default was 
direct (i. e., payment by the account 
debtor to the assignee, “notification” 
financing) or indirect (i. e., payment by 
the account debtor to the assignor, “non- 
notification” financing). By agreement, of 
course, the secured party may have the 
right to give notice and to make collec- 
tions before default. 

2. In one form of accounts receivable 
financing, which is found in the “fac- 
toring” arrangements which are in the 
textile industry. the assignee assumes the 
credit risk—that is, he buys the account 
under an agreement which does not pro- 
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vide for recourse or charge-back against 
the assignor in the event the account 
Proves  uncollectible. Under such an 
arrangement, neither the debtor nor his 
creditors have any legitimate concern with 
the disposition which the assignee makes 
of the accounts. Under another form of 
accounts receivable financing, however, the 
assignee does not assume the credit risk 
and retains a right of full or limited re- 
course or charge-back for uncullectible 
accounts. In such a case both debtor and 
creditors have a right that the assignee 
not dump the accounts, if the result will 
be to increase a possible deficiency claim 
or to reduce a possible surplus. 

3. Where an assignee has a right of 
charge-back or a right of recourse, sub- 
section (2) provides that liquidation must 
be made with due regard to the interest 
of the assignor and of his other credi- 
tors—“in a commercially reasonable man- 
ner” (compare Section 9—504 and see Sec- 
tion 9—507(2))—and the proceeds allocated 
to the expenses of realization and to the 
indebtedness. If the “charge-back” provi- 
sions of the assignment arrangement pro- 
vide only for “charge-back” of bad ac- 
counts against a reserve, the debtor’s claim 
to surplus and his liability for a deficiency 
are limited to the amount of the reserve. 
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4. Financing arrangements of the type 
dealt with by this section are between 
business men. The last sentence of sub- 
section (2) therefore preserves freedom of 
contract, and the subsection recognizes 
that there may be a true sale of accounts, 
chattel paper, or contract rights although 
recourse exists. The determination whether 
a particular assignment constitutes a sale 
or a transfer for security is left to the 
courts. Note that, under Section 9—102, 
this Article applies both to sales and to 
security transfers of such intangibles. 

Cross references: 

Sections 9—205 and 9—306. 

Point 3: Sections 9—504 and 9—507(2). 

Point 4: Sections 9—102(1) (b) and 9— 
104(f). 

Definitional cross references: 

“Account” Section 9—106. 

“Account debtor”. Section 9—105. 

“Agreement” Section 1—201. 

“Chattel paper’. Section 9—105. 

“Collateral”. Section 9—105. 

“Contract right”. Section 9—106. 

“Debtor” Section 9—105. 

“Instrument” Section 9—105. 

“Notify”. Section 1—201. 

“Proceeds”. Section 9—306. 

“Secured party”. Section 9—105. 

“Security agreement’. Section 9—105. 


§ 25-9-503. Secured party’s right to take possession after default.— 
Unless otherwise agreed a secured party has on default the right to take possession 
of the collateral. In taking possession a secured party may proceed without judicial 
process if this can be done without breach of the peace or may proceed by action. If 
the security agreement so provides the secured party may require the debtor to as- 
semble the collateral and make it available to the secured party at a place to be des- 
ignated by the secured party which is reasonably convenient to both parties. With- 
out removal a secured party may render equipment unusable, and may dispose of 


collateral on the debtor’s premises under § 25-9-504. 


Sls) 
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OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 6, Uniform Trust Receipts Act; Sec- 
tions 16 and 17, Uniform Conditional Sales 
Act. 

Changes: Modified to conform to the 
scheme of this Article. 

Purposes of changes: 

Under this Article the secured party’s 
right to possession of the collateral (if 
he is not already in possession as pledgee) 
accrues on default unless otherwise agreed 
in the security agreement. This Article 
follows the provisions of the earlier uni- 
form legislation in allowing the secured 
party in most cases to take possession 
without the issuance of judicial process. 
In the case of collateral such as heavy 
equipment, the physical removal from the 
debtor’s plant and the storage of the 


equipment pending resale may be exceed- 
ingly expensive and in some cases imprac- 
tical. The section therefore provides that 
in lieu of removal the lender may render 
equipment unusable or dispose of collat- 
eral on the debtor’s premises. The autho- 
rization to render equipment unusable or 
to dispose of collateral without removal 
would not justify unreasonable action by 
the secured party, since, under Section 
9—504(3), all his actions in connection 
with disposition must be taken in a “com- 
mercially reasonable manner”. 

Cross reference: 

Section 9—504. 

Definitional cross references: 


“Action” Section 1—201 
“Collateral” Section 9—105. 
“Debtor”. Section 9—105. 
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“Equipment”. Section 9—109. 
“Party”. Section 1—201. 
“Rights”. Section 1—201. 


Cu. 25. UniForRM CoMMERCIAL CoDE 


§ 25-9-504 


“Secured party”. Section 9—105. 
“Security agreement”. Section 9—105. 


NORTH CAROLINA COMMENT 


By implication, this section gives the 
debtor the right to possession of the col- 
lateral before default, unless the parties 
agree otherwise. This is in accord with a 
recent North Carolina statute relating to 
installment sales, GS 45-3.1, and the Uni- 
form Trust Receipts Act, GS 45-51. 

The second sentence of this section gives 
the secured party the right to take posses- 
sion of the collateral upon default without 
aid of judicial process provided he commits 
no breach of peace. This is in accord with 
prior North Carolina law. Rea v. Universal 


S.E.2d 225 (1962). Further, this section 
implies that the secured party may enter 
the premises of the debtor to secure pos- 
session of the collateral if entry can be 
made without causing a breach of peace. 
Whether this could be done in North Caro- 
lina, in the absence of an express agree- 
ment to that effect, was not clear. See 
Rea v. Universal C.I.T. Credit Corp., 257 
N.C. 639, 127 S.E.2d 225 (1962). 

No North Carolina cases dealing with 
the provisions of the third and fourth sen- 
tences of this section have been found. 
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§ 25-9-504. Secured party’s right to dispose of collateral after de- 
fault; effect of disposition.—(1) A secured party after default may sell, lease 
or otherwise dispose of any or all of the collateral in its then condition or following 
any commercially reasonable preparation or processing. Any sale of goods is sub- 
ject to the article on sales (article 2). The proceeds of disposition shall be applied 
in the order following to 

(a) the reasonable expenses of retaking, holding, preparing for sale, selling and 
the like and, to the extent provided for in the agreement and not prohibited by law, 
the reasonable attorneys’ fees and legal expenses incurred by the secured party ; 

(b) the satisfaction of indebtedness secured by the security interest under which 
the disposition is made; 

(c) the satisfaction of indebtedness secured by any subordinate security interest 
in the collateral if written notification of demand therefor is received before distri- 
bution of the proceeds is completed. If requested by the secured party, the holder 
of a subordinate security interest must seasonably furnish reasonable proof of his 
interest, and unless he does so, the secured party need not comply with his de- 
mand. 

(2) If the security interest secures an indebtedness, the secured party must ac- 
count to the debtor for any surplus, and, unless otherwise agreed, the debtor is lia- 
ble for any deficiency. But if the underlying transaction was a sale of accounts, 
contract rights, or chattel paper, the debtor is entitled to any surplus or is liable for 
any deficiency only if the security agreement so provides. 


(3) Disposition of the collateral may be by public or private proceedings and 
may be made by way of one or more contracts. Sale or other disposition may be as 
a unit or in parcels and at any time and place and on any terms but every aspect of 
the disposition including the method, manner, time, place and terms must be com- 
mercially reasonable. Unless collateral is perishable or threatens to decline speedily 
in value or is of a type customarily sold on a recognized market, reasonable notifi- 
cation of the time and place of any public sale or reasonable notification of the time 
after which any private sale or other intended disposition is to be made shall be 
sent by the secured party to the debtor, and except in the case of consumer goods 
to any other person who has a security interest in the collateral and who has duly 
filed a financing statement indexed in the name of the debtor in this State or who 
is known by the secured party to have a security interest in the collateral. The se- 
cured party may buy at any public sale and if the collateral is of a type customarily 
sold in a recognized market or is of a type which is the subject of widely distributed 
standard price quotations he may buy at private sale. 

(4) When collateral is disposed of by a secured party after default, the disposi- 
tion transfers to a purchaser for value all of the debtor’s rights therein, discharges 
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the security interest under which it is made and any security interest or lien subor- 
dinate thereto. The purchaser takes free of all such rights and interests even 
though the secured party fails to comply with the requirements of this part or of 


any judicial proceedings 


(a) in the case of a public sale, if the purchaser has no knowledge of any defects 
in the sale and if he does not buy in collusion with the secured party, other bidders 


or the person conducting the sale; or 


(b) in any other case, if the purchaser acts in good faith. 

(5) A person who is liable to a secured party under a guaranty, indorsement, 
repurchase agreement or the like and who receives a transfer of collateral from the 
secured party or is subrogated to his rights has thereafter the rights and duties of 
the secured party. Such a transfer of collateral is not a sale or disposition of the 


collateral under this article. 


(1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 6, Uniform Trust Receipts Act; Sec- 
tions 19, 20, 21, and 22, Uniform Condi- 
tional Sales Act. 

Changes: Modified to conform to the 
scheme of this Article. 

Purposes of changes: 

1. The Uniform Trust Receipts Act 
provides that an entruster in possession 
after default holds the collateral with the 
rights and duties of a pledgee, and, in 
particular, that he may sell such collateral 
at public or private sale with a right to 
claim deficiency and a duty to account 
for any surplus. The Uniform Conditional 
Sales Act insisted on a sale at public 
auction with elaborate provisions for the 
giving of notice of sale. This section fol- 
lows the more liberal provisions of the 
Trust Receipts Act. Although public sale 
is recognized, it is hoped that private sale 
will be encouraged where, as is frequently 
the case, private sale through commercial 
channels will result in higher realization 
on collateral for the benefit of all parties. 
The only restriction placed on the secured 
party’s method of disposition is that it 
must be commercially reasonable. In this 
respect this section follows the provi- 
sions of the section on resale by a seller 
following a buyer’s rejection of goods 
(Section 2—706). Subsection (1) does not 
restrict disposition to sale: the collateral 
may be sold, leased, or otherwise disposed 
of—subject of course to the general re- 
quirement of subsection (2) that all as- 
spects of the disposition be “commercially 
reasonable”. Section 9—507(2) states some 
tests as to what is “commercially reason- 
able”. 

2. Subsection (1) in general follows 
prior law in its provisions for the applica- 
tion of proceeds and for the debtor’s right 
to surplus and liability for deficiency. 
Under subsection (1) (c) the secured 
party, after paying expenses of retaking 
and disposition and his own debt, is re- 


quired to pay over remaining proceeds to 
the extent necessary to satisfy the holder 
of any junior security interest in the same 
collateral if the hoider of the junior in- 
terest has made a written demand and 
furnished on request reasonable proof of 
his interest: this provision is necessary in 
view of the fact that under subsection (4) 
the junior interest is discharged by the 
disposition. Since the requirement is con- 
ditioned on written demand it should not 
result in undue burden on the secured 
party making the diposition. It should be 
noted that under Section 9—112 where the 
secured party knows that the collateral is 
owned by a person who is not the debtor, 
the owner of the collateral and not the 
debtor is entitled to any surplus. 

3. In any security transaction the debtor 
(or the owner of the collateral if other 
than the debtor: see Section 9—112) is 
entitled to any surplus which results from 
realization on the collateral; the debtor 
will also, unless otherwise agreed, be liable 
for any deficiency. Subsection (2) so pro- 
vides. Since this Article covers sales of 
certain intangibles as well as transfers for 
security, the subsection also provides that 
apart from agreement the right to surplus 
or liability for deficiency does not accrue 
where the transaction between debtor and 
secured party was a sale and not a secu- 
rity transaction. 

4. Subsection (4) provides that a pur- 
chaser for value from a secured party 
after default takes free of any rights of 
the debtor and of the holders of junior 
security interests and liens, even though 
the secured party has not complied with 
the requirements of this Part or of any 
judicial proceedings. This subsection fol- 
lows a similar provision in the Uniform 
Trust Receipts Act and in the section of 
this Act on resale by a seller (Section 
2—706). Where the purchaser for value 
has bought at a public sale he is pro- 
tected under paragraph (a) if he has no 
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knowledge of any defects in the sale and 
was not guilty of collusive practices. 
Where the purchaser for value has bought 
at a private sale he must, to receive the 
protection of paragraph (b), qualify in all 
respects as a purchaser in good faith. Thus 
while the purchaser at a private sale is 
required to proceed in the exercise of 
good faith, the purchaser at public sale 
is protected so long as he is not actively 
in bad taith, and is put under no duty to 
inguire into the circumstances of the sale. 

5. Both the Uniform Trust Receipts Act 
and the Uniform Conditional Sales Act 
required a waiting period after reposses- 
sion and betore sale (five days in the 
Trust Receipts Act, ten days in the 
Conditional Sales Act). Under subsection 
(3) the secured party in most cases is re- 
quired to give reasonable notification of 
disposition both to the debtor and (ex- 
cept for consumer goods) to other secured 
parties who have filed in this state or are 
known to him. Except for the requirement 
of notification there is no statutory period 
during which the collateral must be held 
before disposition. “Reasonable notifica- 
tion” is not defined in this Article; at a 
minimum it must be sent in such time 
that persons entitled to receive it will have 
sufficient time to take appropriate steps to 
protect their interests by taking part in 


the sale or other disposition if they so 
desire. 

6. Section 19 of the Uniform Condi- 
tional Sales Act required that sale be 


made not more than thirty days after pos- 
session taken by the conditional vendor. 
The Uniform Trust Receipts Act contained 
no comparable provision. Here again this 
Article follows the Trust Receipts Act, 
and no period is set within which the dis- 
position must be made, except in the case 
of consumer goods which under Section 
9—505(1) must in certain instances be 
sold within ninety days after the secured 
party has taken possession. The failure 
to prescribe a _ statutory period during 
which disposition must be made is in line 
with the policy adopted in this Article to 
encourage disposition by private sale 
through regular commercial channels. It 
may, for example, be wise not to dispose 
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of goods when the market has collapsed, 
or to sell a large inventory in parcels 
over a period of time instead of in bulk. 
Note, however, that under subsection (3) 
every aspect of the sale or other disposi- 
tion of the collateral must be commer- 
cially reasonable; this specifically includes 
method, manner, time, place and terms. 
See Section 9—507(2). Under that provi- 
sion a secured party who without pro- 
ceeding under Section 9—505(2) held col- 
lateral a long time without disposing of it, 
thus running up large storage charges 
against the debtor, where no reason ex- 
isted for not making a prompt sale, might 
well be found not to have acted in a “com- 
mercially reasonable’ manner. See also 
Section 1—203 on the general obligation 
of good faith. 

Cross references: 

Point 1: Sections 2—706 and 9—507(2). 

Point 2: Section 9—112. 

Point 3: Sections 9—102(1) (b) and 
9—112. 

Point 4: Section 2—706. 

Point 6: Sections 9—505 and 9—507(2). 

Definitional cross references: 

“Account”. Section 9—106. 

“Agreement”. Section 1—201. 

“Chattel paper”. Section 9—105. 

“Collateral”. Section 9—105. 

“Consumer goods”. Section 9—109. 

“Contract”. Section 1—201. 

“Contract right”. Section 9—106. 

“Debtor”. Section 9—105. 

“Financing statement”. Section 9—402. 

“Gives” notification. Section 1—201. 

“Good faith”. Section 1—201. 

“Goods”. Section 9—105. 

“Knowledge”. Section 1—201. 

“Person”. Section 1—201. 

“Proceeds”. Section 9—306. 

“Purchaser”. Section 1—201. 

“Receives” notification. Section 1—201. 

“Rights”. Section 1—201. 

“Sale”. Sections 2—106 and 9—105. 

“Secured party”. Section 9—105. 

“Security agreement”. Section 9—105. 

“Security interest”. Section 1—201. 

“Send”. Section 1—201. 

“Term”. Section 1—201. 

“Value”. Section 1—201. 

“Written”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section gives the secured party the 
right to sell collateral after default, un- 
less the power of sale is modified or pro- 
hibited by the security agreement. Under 
prior law relating to chattel mortgages 
and conditional sales, the secured party had 
a power of sale whether or not the secu- 
rity agreement provided expressly for the 


power. GS 45-21.18. Accord: GS 45-51 
(trust receipts). 

Subsection (1): The priority in disposi- 
tion of the proceeds of the sale set out in 
subsection (1) is in accord with prior law. 
That is, where the secured party sold per- 
sonal property pursuant to the power of 


sale, the proceeds thereof were applied 
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first to the “costs and expenses of the sale,” 
GS 45-21.31 (a) (1), and then to the obli- 
gation secured by the mortgage. GS 45- 
21.31 (a) (4). There was no express pro- 
vision in the prior statutes like that of 
subsection (1) (c), but prior law required 
the mortgagee to turn over the surplus 
to the “party entitled thereto,” who pre- 
sumably could be a junior lienholder. GS 
45-21.31 (b). 

Subsection (2), in giving the debtor the 
right to any ultimate surplus of the pro- 
ceeds, is in accord with prior law. How- 
ever, there was no provision in the prior 
statutes which would except accounts, 
contract rights, or chattel paper. 

Subsection (3) provides for the methods 
of sale. Under prior law, rather elaborate 
provisions for notice to the debtor had to 
be complied with and a public sale had to 
be held. GS 45-21.18. See also Rea v. Uni- 
versal C.I.T. Credit Corp., 257 N.C. 639, 
127 S.E.2d 225 (1962); GS 45-51 (trust re- 
ceipts) (public or private sale may be 
held). The Code substitutes in place of 
these rigid requirements the standard of 
“commercial reasonableness” on the as- 
sumption that in most instances the col- 
lateral will bring a higher price if the se- 
cured party has some flexibility in the 
method of disposition. If, under the Code, 
it should be determined that the secured 
party did not act in a reasonable manner 
in the conduct of the sale, GS 25-9-507 
gives the debtor an express remedy. 

Prior law required at least ten days’ no- 
tice to the debtor in the case of condi- 
tional sales and chattel mortgages, five 
days’ notice in the case of trust receipts, 
subject to the right of the parties to agree 
otherwise. Under the Code, “reasonable 
notification” is required. The Official Com- 
ment explains that this is notice sufficient 
to enable the persons entitled thereto to 
participate in the sale or otherwise pro- 
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tect their interests. Thus, as a practical 
matter, the Code requirement of notice 
probably does not make significant revi- 
sion in prior law. Further, prior law pro- 
vided for an exception in the notice re- 
quirement in the case of perishable goods, 
GS 45-21.19, as does the Code. However, 
the prior exception applied to any collat- 
eral which was likely to decline in value. 

The last sentence of subsection (3) pro- 
vides that the secured party may purchase 
any collateral at a public sale, and certain 
types of collateral at a private sale. Accord: 
GS 45-51 (trust receipts). This is contrary 
to prior North Carolina law relating to 
chattel mortgages. “(A) mortgagee with 
power to sell, cannot directly or indirectly 
purchase at his own sale. This is not be- 
cause there is, but because there may be 
frauds Harris -visHilland2210:N.C: 1829, 
20 S.E.2d 278 (1942). 

Subsection (4) provides that a sale by 
a secured party transfers to a purchaser 
for value all of the debtor’s rights in the 
collateral and discharges any security in- 
terest subordinate thereto. This is probably 
contrary to prior North Carolina law. How- 
ever, the discharge of the security interest 
is offset by the obligation of the seller to 
pay the surplus to a junior lienholder, 
subsection (1) (c), and the seller’s liability 
under GS 25-9-507 for failure to do so in 
proper circumstances. Further, this subsec- 
tion provides that a purchaser for value 
without knowledge of defects will get good 
title to the goods even though the seller 
did not comply with the requirements of 
sale. This probably changes prior law re- 
lating to chattel mortgages. See Ferebee 
v. Sawyer, 167 N.C. 199, 83 S.E. 17 (1914) 
(buyer gets no title where real estate mort- 
gage foreclosure sale is defective). The 
Trust Receipts Act, GS 45-51, was in ac- 
cord with the Code. 


§ 25-9-505. Compulsory disposition of collateral; acceptance of the 


collateral as discharge of obligation.—(1) If the debtor has paid sixty per 
cent (60% ) of the cash price in the case of a purchase money security interest in 
consumer goods or sixty per cent (60%) of the loan in the case of another security 
interest in consumer goods, and has not signed after default a statement renouncing 
or modifying his rights under this part a secured party who has taken possession 
of collateral must dispose of it under § 25-9-504 and if he fails to do so within 
ninety days after he takes possession the debtor at his option may recover in con- 
version or under § 25-9-507 (1) on secured party’s liability. 


(2) In any other case involving consumer goods or any other collateral a se- 
cured party in possession may, after default, propose to retain the collateral in sat- 
isfaction of the obligation. Written notice of such proposal shall be sent to the debt- 
or and except in the case of consumer goods to any other secured party who has a 
security interest in the collateral and who has duly filed a financing statement in- 
dexed in the name of the debtor in this State or is known by the secured party in 
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possession to have a security interest in it. If the debtor or other person entitled to 
receive notification objects in writing within thirty days from the receipt of the no- 
tification or if any other secured party objects in writing within thirty days after 


the secured party obtains possession the secured party must dispose of the collat- 


eral under § 25-9-504. 


may retain the collateral in satisfaction of the debtor’s obligation. 


Sault) 


In the absence of such written objection the secured party 


(1965, c. 700 
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Prior uniform statutory provision: Sec- 
tion 23, Uniform Conditional Sales Act. 

Changes: Modified to conform to the 
scheme of this Article. 

Purposes of changes: 

1. Experience has shown that the par- 
ties are frequently better off without a 
resale of the collateral; hence this section 
sanctions an alternative arrangement. In 
lieu of resale or other disposition, the 
secured party may propose under subsec- 
tion (2) that he keep the collateral as 
his own, thus discharging the obligation 
and abandoning any claim for a deficiency. 
This right may not be exercised in the 
case of consumer goods where the debtor 
has paid 60% of the price or obligation 
and thus has a substantial equity, and may 
be exercised in other cases only on noti- 
fication to the debtor and other secured 
parties who have filed in this state or are 
otherwise known to the secured party 
exercising the right, and on failure of 
anyone receiving notification to object 
within thirty days. 

2. When an objection is received by 
the secured party he must then proceed 
to dispose of the collateral in accordance 
with Section 9—504, and on failure to do 
so would incur the liabilities set out in 
Section 9—507. In the case of consumer 


goods where 60% of the price or obliga- 
tion has been paid the disposition must 
be made within 90 days after possession 
taken. For failure to make the sale within 
the 90 day period the secured party is 
liable in conversion or alternatively may 
incur the liabilities set out in Section 9— 
OMS 

3. After default (but not before) a con- 
sumer-debtor who has paid 60% of the 
cash price may sign a written renuncia- 
tion of his rights to require resale of the 
collateral. 

Cross references: 

Sections 9—504 and 9—507(1). 

Definitional cross references: 

“Collateral”. Section 9—105. 

“Consumer goods”. Section 9—109. 

“Debtor”. Section 9—105. 

“Knows”. Section 1—201. 

“Notice”. Section 1—201. 

“Person”. Section 1—201. 

“Purchase money security interest”. Sec- 
tion 9—107. 

“Receives” notification. Section 1—201. 

“Rights”. Section 1—201. 

“Secured party”. Section 9—105. 

“Security interest”. Section 1—201. 

“Send”. Section 1—201. 

“Signed”. Section 1—201. 

“Written”. Section 1—201. 


§ 25-9-506. Debtor’s right to redeem collateral.—At any time before 


the secured party has disposed of collateral or entered into a contract for its dispo- 
sition under § 25-9-504 or before the obligation has been discharged under § 25-9- 
505(2) the debtor or any other secured party may, unless otherwise agreed in writ- 
ing, after default, redeem the collateral by tendering fulfillment of all obligations 
secured by the collateral as well as the expenses reasonably incurred by the secured 
party in retaking, holding and preparing the collateral for disposition, in arranging 
for the sale, and to the extent provided in the agreement and not prohibited by law, 
his reasonable attorneys’ fees and legal expenses. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 


Prior uniform statutory provision: Sec- 
tion 18, Uniform Conditional Sales Act. 

Changes: Modified to conform to the 
scheme of this Article. 

Purpose of changes: 

Except in the case stated in Section 
9—505(1) (consumer goods) the secured 
party is not required to dispose of collat- 
eral within any stated period of time. 
Under this section so long as the secured 
party has not disposed of collateral in his 


possession or contracted for its disposi- 
tion, and so long as his right to retain it 
has not become fixed under Section 9— 
505(2), the debtor or another secured 
party may redeem. The debtor must ten- 
der fulfillment of all obligations secured, 
plus certain expenses: if the agreement 
contains a clause accelerating the entire 
balance due on default in one installment, 
the entire balance would have to be ten- 
dered. “Tendering fulfillment” obviously 
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redeem what was left. In such a case, 
of course, in calculating the amount re- 
quired to be tendered the debtor would 
receive credit for net proceeds of the col- 
lateral sold. 

Cross references: 

Sections 9—504 and 9—505. 

Definitional cross references: 

“Agreement”. Section 1—201. 

“Collateral”, Section 9—105. 

“Contract”. Section 1—201. 

“Debtor”. Section 9—105. 


means more than a new promise to per- 
form the existing promise; it requires 
payment in full of all monetary obliga- 
tions then due and performance in full of 
all other obligations then matured. If 
unmatured obligations remain, the security 
interest continues to secure them as if 
there had been no default. 

Under Section 9—504 the secured party 
may make successive sales of parts of 
the collateral in his possession. The fact 
that he may have sold or contracted to 
sell part of the collateral would not affect “Secured party”. Section 9—105. 
the debtor’s right under this section to “Writing”. Section 1—201. 


NORTH CAROLINA COMMENT 

This section is similar in purpose to GS 
45-21.20, which gives the mortgagor or 
conditional vendor a right to redeem the 
collateral by payment of the debt and the 


§ 25-9-507. Secured party’s liability for failure to comply with this 
part.—(1) If it is established that the secured partv is not proceeding in accor- 
dance with the provisions of this part disposition may be ordered or restrained on 
appropriate terms and conditions. If the disposition has occurred the debtor or any 
person entitled to notification or whose security interest has been made known to 
the secured party prior to the disposition has a right to recover from the secured 
party any loss caused by a failure to comply with the provisions of this part. If the 
collateral is consumer goods, the debtor has a right to recover in any event an 
amount not less than the credit service charge plus ten per cent (10%) of the prin- 
cipal amount of the debt or the time price differential plus ten per cent (10%) of 
the cash price. 

(2) The fact that a better price could have been obtained by a sale at a different 
time or in a different method from that selected by the secured party is not of itself 
sufficient to establish that the sale was not made in a commercially reasonable man- 
ner. If the secured party either sells the collateral in the usual manner in any re- 
cognized market therefor or if he sells at the price current in such market at the 
time of his sale or if he has otherwise sold in conformity with reasonable commer- 
cial practices among dealers in the type of property sold he has sold in a commer- 
cially reasonable manner. The principles stated in the two preceding sentences with 
respect to sales also apply as may be appropriate to other types of disposition. A 
disposition which has been approved in any judicial proceeding or by any bona fide 
creditors’ committee or representative of creditors shall conclusively be deemed to 
be commercially reasonable, but this sentence does not indicate that any such ap- 
proval must be obtained in any case nor does it indicate that any disposition not so 
approved is not commercially reasonable. (1965, c. 700, s. 1.) 


OFFICIAL COMMENT 
Prior uniform statutory provision: None. of particular importance when it is ap- 


expenses incurred with respect to the pro- 
posed sale at any time before the sale is 
held. 


Purposes: 

1. The principal limitation on the se- 
cured party’s right to dispose of collateral 
is the requirement that he proceed in 
good faith (Section 1—203) and in a 
commercially reasonable manner. See Sec- 
tion 9—504. In the case where he pro- 
ceeds, or is about to proceed, in a con- 
trary manner, it is vital both to the 
debtor and other creditors to provide a 
remedy for the failure to comply with 
the statutory duty. This remedy will be 
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plied prospectively before the unreason- 
able disposition has been concluded. This 
section therefore provides that a secured 
party proposing to dispose of collateral 
in an unreasonable manner, may, by 
court order, be restrained from doing so, 
and such an order might appropriately 
provide either that he proceed with the 
sale or other disposition under specified 
terms and conditions, or that the sale 
be made by a representative of creditors 
where insolvency proceedings have been 
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instituted. The section further provides 
for damages where the unreasonable dis- 
position has been concluded, and, in the 
case of consumer goods, states a mini- 
mum recovery. 

A case may be put in which the liqui- 
dation value of an insolvent estate would 
be enhanced by disposing of all the debt- 
or’s property (including that subject to a 
security interest) in the liquidation pro- 
ceeding and in which, if a secured party 
repossesses and sells that part of the prop- 
erty which he holds as collateral, the re- 
mainder will have little or no resale value. 
In such a case the question may arise 
whether a particular court has the power 
to control the manner of disposition, 
although reasonable in other respects, in 
order to preserve the estate for the bene- 
fit of creditors. Such a power is no doubt 
inherent in a federal bankruptcy court, 
and perhaps also in other courts of equity 
administering insolvent estates. Tradition- 
ally it has not been exercised where the 
secured party claimed under a title reten- 
tion device, such as conditional sale or 
trust receipt. See In re Lake’s Laundry, 
Inc., 79 F.2d 326 (2d Cir 1935) and the 
remarks of Clark, J., concurring in In re 
White Plains Ice Service, Inc., 109 F.2d 
913 (2d Cir. 1940). But since this Article 
adopts neither a “title” nor a “lien” the- 
ory of security interests (see Section 9— 
202 and Comment thereto), the granting 
or denying of, for example, petitions of 
reclamation in bankruptcy proceedings 
should not be influenced by speculations 
as to whether the secured party had 
“title” to the collateral or “merely a lien”. 

2. In view of the remedies provided 
the debtor and other creditors in subsec- 
tion (1) when a secured party does not 
dispose of collateral in a commercially 
reasonable manner it is of great impor- 
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tance to make clear what types of disposi- 
tion are to be considered commercially 
reasonable, and in an appropriate case to 
give the secured party means of getting, 
by court order or negotiation with a 
creditors’ committee or a_ representative 
of creditors, approval of a proposed 
method uf disposition as a commercially 
reasonable one. Subsection (2, states rules 
to assist in the determination, and pro- 
vides for such advance approval in appro- 
priate situations. One recognized method 
of disposing of repossessed collateral is 
for the secured party to sell the collat- 
eral to or through a dealer—a method 
which in the long run may realize better 
average returns since the secured party 
does not usually maintain his own facili- 
ties for making such sales. Such a method 
of sale, fairly conducted, is recognized 
as commercially reasonable under the 
second sentence of subsection (2). How- 
ever, none of the specific methods of dis- 
position set forth in subsection (2) is to 
be regarded as either required or exclu- 
sive, provided only that the disposition 
made or about to be made by the se- 
cured party is commercially reasonable. 

Cross references: 

Point 1: Sections 1—203, 9—202 and 
9—504. 

Definitional cross references: 

“Collateral”, Section 9—105. 

“Consumer goods’. Section 9—109. 

“Creditor”. Section 1—201. 

“Debtor”. Section 9—105. 

“Knows”. Section 1—201. 

“Notification”. Section 1—201. 

“Person” Section 1—201. 

“Representative”. Section 1—201. 

“Rights”. Section 1—201. 

“Secured party”. Section 9—105. 

“Security interest”. Section 1—201. 


NORTH CAROLINA COMMENT 


This section gives the debtor rights 
against the secured party for failure to 
comply with this Part and sets forth some 
standards to be used in determining 
whether the secured party has in fact com- 


plied. It is similar in purpose to prior law. 
See Rea v. Universal C.I.T. Credit Corp., 
257 N.C. 639, 127 S.E.2d 225 (1962) (se- 
cured party liable for failure to comply 
with provisions for public sale). 


ARTICLE 10. 
Effective Date and Repealer. 


§ 25-10-1001. Effective date.—This act shall become effective at midnight 


on June 30, 1967. 
after that date. (1965, c. 700, s. 11.) 


It applies to transactions entered into and events occurring 


OFFICIAL COMMENT 


This effective date is suggested so that 
there may be ample time for all those 


who will be affected by the provisions of 
the Code to become familiar with them. 
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§ 25-10-102. Specific repealer; provision for transition.—(1) The fol- 
lowing acts and all other acts and parts of acts inconsistent herewith are hereby 
repealed : 

Uniform Negotiable Instruments Act, G.S. 25-1 through G.S. 25-199. 

Uniform Warehouse Receipts Act, G.S. 27-1 through G.S. 27-53. 

Uniform Bills of Lading Act, G.S. 21-1 through G.S. 21-41. 

Uniform Stock Transfer Act, G.S, 55-75 through G.S, 55-98. 

Uniform Trust Receipts Act, G.S. 45-46 through G.S. 45-66. 

Agricultural liens for advances, G.S. 44-52 through G.S. 44-64. 

Bank collections, G.S. 53-57 and 53-58. 

Bulk sales, G.S. 39-23. 

Factor’s lien acts, G.S. 44-70 through G.S. 44-76. 

Assignment of accounts receivable, G.S. 44-77 through G.S. 44-85. 

(2) Transactions validly entered into before July 1, 1967, and the rights, duties 
and interests flowing from them remain valid thereafter and may be terminated, 
completed, consummated or enforced as required or permitted by any statute or 
other law amended or repealed by this act as though such repeal or amendment 
had not occurred. (1965, c. 700, s. 2.) 


OFFICIAL COMMENT 
Subsection (1) provides for the repeal seded by this Act. Subsection (2) pro- 
of present uniform and other acts super- vides for the transition to the Code. 


§ 25-10-103. General repealer.—Except as provided in the following sec- 
tion, all acts and parts of acts inconsistent with this act are hereby repealed. (1965, 
COO eS E12) 


Editor’s Note.—Section 6, c. 700, Ses- the uniform act. Section 7 of c. 700 is 


sion Laws 1965, reads “the following sec- 
tions 7 and 8” instead of “the following 
section” as in the 1962 Official Text of 


codified as § 25-10-104 (the following sec- 
tion) and § 8 amends 8§ 47-20 and 47-20.2 
of the General Statutes. 


OFFICIAL 

This section provides for the repeal of 

all other legislation inconsistent with this 
Act. 


§ 25-10-104. Laws not repealed.—(1) The article on documents of title 
(article 7) does not repeal or modify any laws prescribing the form or contents of 
documents of title or the services or facilities to be afforded by bailees, or other- 
wise regulating bailees’ businesses in respects not specifically dealt with herein ; but 
the fact that such laws are violated does not affect the status of a document of title 
which otherwise complies with the definition of a document of title ($ 25-1-201). 

(2) This act does not repeal G.S. 32-14 through G.S. 32-24, cited as the Uni- 
form Act for the Simplification of Fiduciary Security Transfers, and if in any re- 
spect there is an inconsistency between that act and the article of this act on 
investment securities (article 8), the provisions of the former act shall control. 


(1965, c. 700, s. 7.) 


COMMENT 


OFFICIAL COMMENT 
This section subordinates the Article 27 Stat. 445, and the Carriage of Goods 
of this Act on Documents of Title (Arti- by Sea Act, Act of Apri] 16, 1936, 49 


cle (7) to the more specialized regula- Stat. 1207); the Warsaw Convention on 
tions of particular classes of bailees under International Air Transportation, 49 Stat. 
other legislation and international treaties. 3000, and Section 20(11) of the Inter- 
Particularly, the provisions of that Article state Commerce Act, Act of February 
are superseded by applicable inconsistent 20. 1887 24 Stat. 386, as amended. The 


Title provisions of this 
Act supplement such legislation largely 
in matters other than obligation of the 
bailee, e. g., form and effects of negotia- 
tion, procedure in the case of lost docu- 
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provisions regarding the obligation of car- Documents of 
riers and the limitation of their liability 
found in federal legislation dealing with 
transportation by water (including the 


Harter Act, Act of February 13, 1893, 
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ments, effect of overissue, possibility of Cross reference: 
rapid transmission. Section 7—103. 


§ 25-10-105. Remedies for secured party cumulative.—In case of con- 
flict between chapter 45 of the North Carolina General Statutes and article 9 of the 
Uniform Commercial Code, the latter shall govern all transactions subject there- 
to and chapter 45 shal] be of no effect, except, that any remedy given by chapter 45 
to a secured party as defined in § 25-9-105 of the Uniform Commercial Code, shall 
be cumulative with the rights and remedies granted by article 9 of the Uniform 
Commercial Code, but this shall in no way restrict the rights and remedies granted 
under the Uniform Commercial Code. (1965, c. 700, s. 3.) 

Editor’s Note.—There is no section in 
the 1962 Official Text of the UCC com- 
parable to this section. 


§ 25-10-106. Covered transactions not subject to prior registration 
statutes.—Any security interest subject to article 9 of the Uniform Commercial 
Code and which is perfected by filing or otherwise under the Uniform Commercial 
Code, article 9, shall not be subject in any way to chapter 47 of the North Carolina 
General Statutes. (1965, c. 700, s. 4.) 

Editor’s Note.—There is no section in 
the 1962 Official Text of the UCC com- 
parable to this section. 


§ 25-10-107. Excluded transactions subject to existing statutes. — 
Security interests which are exempt from the provisions of the Uniform Commer- 
cial Code, or which are otherwise not subject to said Code nor affected by its pro- 
visions regarding filing and priority, including but not limited to security trans- 
actions excluded from the Code under § 25-9-104 and § 25-9-302, shall continue 
to be subject to the provisions of chapter 45 and chapter 47 of the General Statutes 
of North Carolina, and other existing statutes. (1965, c. 700, s. 5.) 

Editor’s Note.—There is no section in 
the 1962 Official Text of the UCC com- 
Parable to this section. 
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Chapter 26. 
Suretyship. 
Sec. Sec. 
26-1. Surety and principal distinguished 26-7. Surety, indorser, or guarantor may 
in judgment and execution. notify creditor to take action. 
26-2. Principal liable on execution before 26-8. Notice; how given; prima facie 
surety. evidence thereof. 
26-3. Summary remedy of surety against 26-9. Effect of failure of creditor to take 
principal. action. 
26-3.1. Surety’s recovery on _ obligation 26-10. [Repealed.] 
paid; no assignment necessary. 26-11. Cancellation of judgment as to 
26-4. Subrogation of surety paying debt surety. 
of deceased principal. 26-12. Joinder of debtor by surety. 
26-5. Contribution among sureties. 
26-6. Dissenting surety not liable to 


surety on stay of execution. 


§ 26-1. Surety and principal distinguished in judgment and execu- 
tion.—In the trial of actions upon contracts either of the defendants may show 
in evidence that he is surety, and if it be satisfactorily shown, the jury in their 
verdict, or the justice of the peace in his judgment, shall distinguish the principal 
and surety, which shall be indorsed on the execution by the clerk or justice of the 
peacemissuiny ate 1S262c7Sks: I sR Ce 31. s. 124-" Codec 2100* Rev.,; s. 


2840; C. S., s. 3961.) 


Cross Reference.—As to right of surety 
to subrogation, see note to § 26-3. 

In General.—A surety is bound with his 
principal as an original promisor. Coleman 
v. Fuller, 105 N.C. 328, 11 S.E. 175 (1890). 

The surety’s promise is to pay a debt, 
which becomes his own debt when the 
principal fails to pay it. Coleman v. Fuller, 
105 N.C. 328, 11 S.E. 175 (1890). 

Construed Strictly—The liability of a 
surety cannot be enlarged by construction. 
George D. Witt Shoe Co. v. Peacock, 150 
N.C. 545, 64 S.E. 437 (1909). 

Order of Liability—The order in which 
parties to a security are liable at law, is 
the order in which, independently of con- 
tract, they will be held bound in equity. 
Smith v. Smith, 16 N.C. 173 (1828). 

Where it appeared that a negotiable in- 
strument was signed by three persons 
other than the principal obligor, and it 
also appeared from a writing executed 
some time thereafter by one to indemnify 
the other two that they (the other two) 
“signed as co-sureties” of the third, it was 
held, that the character of suretyship in 
which all three signed was sufficiently es- 
tablished. Southerland v. Fremont, 107 
N.C. 565, 12 S.E. 237 (1890). 

Same—Parol Evidence to Show Coprin- 
cipals—In Williams v. Glenn, 92 N.C. 
253 (1885), the note (under seal) was 
made with W. “as principal” and B. and 
G. “as sureties,” yet as between the obli- 
gors the court held that parol evidence 
was admissible to show that Boyden and 


Glenn were coprincipals, and that the rule 
of contribution obtained among them. 
Siithmve (Cabra loom Nee. s1 50, oSMOst nes 
(1901). 

While all of the makers may appear as 
principals upon the face of the paper, or 
some principals and some sureties, yet it 
may be shown that while appearing as 
principals they were in fact sureties, or 
some principals and others sureties; and 
upon the establishment of the fact of co- 
suretyship, the right of contribution fol- 
lows. Smith v. Carr, 128 N.C. 150, 38 S.E. 
732 (1901). 

Same—Issue Submitted—In an action 
against the maker and endorsers of a note, 
an issue should be submitted as io whether 
or not the endorsers were cosureties, or 
whether one was a supplemental surety to 
the other. Parish v. Graham, 129 N.C. 
230, 39 S.E. 825 (1901). 

May Allege and Prove Suretyship.— 
When sued, either of the defendants may 
allege that he is surety, and, if the allega- 
tion be proven, the jury in their verdict 
and the court in the judgment shall dis- 
tinguish the principal and surety, and it 
shall be so endorsed on the execution is- 
sued for the collection of the judgment. 
Bank of Commerce & Trusts v. McArthur, 
261 Fed. 97 (E.D.N.C. 1919). 

In Gatewood v. Leak, 99 N.C. 357, 6 
S.E. 635 (1888), it was said: “If the ap- 
pellee was surety, as he alleges, he might, 
as allowed by the statute, (this section) 
have shown, by proper evidence on the 
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trial in the actions in which the juds- 
ments were obtained by the appellant, 
that he was such surety, and the jury in 
their verdict, or the justice of the peace in 
his judgment, would have distinguished 
him as surety, and the executions would 
have been issued with a proper endorse- 
ment to that effect; and in that case the 
sheriff would have levied the sum _ re- 
quired to be collected, first, out of the 
property of the principal if he had suffi- 
cient for that purpose.” 

Same—Practice of Courts.—It is not 
the practice of the courts to see that evi- 
dence of suretyship is produced and such 
fact inserted in the judgment, in the ab- 
sence of the defendants and without any 
averment or request on their part. More- 
head Banking Co. y. Duke, 121 N.C. 110, 
28 S.E. 191 (1897). 

Effect of Not Alleging Suretyship.—In 
Bank of Commerce & Trusts v. McArthur, 
261 Fed. 97 (E.D.N.C. 1919), it was said 
that: “It would not seem that, by failing 
to set up his suretyship in the action 
brought by the American National Bank 
on the note, McArthur lost any equitable 
rights against McBryde to which he was 
entitled as surety. It is true, as held in 
Gatewood v. Leak, 99 N.C. 357, 6 S.E. 635 
(1888), that the surety, who has failed to 
set up the fact and have it found as pro- 
vided by the statute, cannot enjoin the 
plaintiff in the judgment from proceeding 
to sell his land for its satisfaction. Neither 
McArthur nor plaintiffs may enjoin the 
bank from enforcing its judgment against 
himself until it has exhausted McBryde’s 
property.” 

The magistrate is not bound to discrim- 
inate except upon the application of, and 
due proof by, the surety. Stewart v. Ray, 
26 N.C. 269 (1844). 

Effect of Finding of Jury—Where a 
suit is brought at law against two persons, 
a finding of the jury that one of the de- 
fendants is principal, and the other surety, 
if binding at all between the parties, does 
not in equity establish the relation of 
suretyship. Lowder v. Noding, 43 N.C. 
208 (1851). 

When Execution Does Not Distinguish. 
—Where an execution against two does 
not distinguish which is principal and 
which surety, the sheriff has a right to 
collect it from either; and the sheriff may 
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collect it from the surety, though the 
plaintiff in the execution directed him to 
collect it from the other. Shuford v. Cline, 
35 N.C. 463 (1852). 

Right of Surety to Subrogation.—See 
note to § 26-3. 

Right of Surety to Assign Judgment.— 
It was stated in Barringer v. Boyden, 52 
NEG. 1871859) 2 hhesnightoteam surety, 
to keep alive a judgment, which he has 
paid, by having an assignment made to a 
stranger for his benefit, is unquestionable. 
When he advances the money, he has a 
clear equity (if he desires it) to be sub- 
rogated to the rights of the creditor, and 
to use the creditor’s judgment for the 
purpose of coercing payment against the 
principal. Whether money advanced in 
such a way be an extinguishment or a 
purchase seems to be a question of inten- 
tion. If it be paid, and nothing be said 
or done to show a contrary intendment, 
an extinguishment will be presumed; but 
if an assignment be made to one not a 
party, so as to show a purpose to keep it 
alive, it is sufficient. That a party defen- 
dant furnishes the money, and that the as- 
signment is made on a day subsequent to 
the advancement of the money, can make 
no difference, provided it was intended, 
at the time it was advanced, as a pur- 
chase and not as a payment.” Bank of 
Commerce & Trusts v. McArthur, 261 Fed. 
97 (E.D.N.C. 1919). 

Signing on Faith of Creditor’s Represen- 
tations.—Persons signing a note as surety 
upon faith in the creditor’s representation 
that another will sign as cosurety, leaving 
the note with the creditor for that pur- 
pose, are not bound thereon to such cred- 
itor upon the failure of the fulfillment of 
the representation. Bank of Benson v. 
Jones, 147 N.C. 419, 61 S.E. 193 (1908). 

Bond Joint and Several on Face.—A\l- 
though the bond is joint and several on 
its face it can be shown by parol that a 
party thereto is a surety. Coffey v. Rein- 
hardt, 114 N.C. 509, 19 S.E. 370 (1894). 

Statute of Limitations—If the pur- 
chaser of a note before maturity, for value 
and without notice, subsequently receives 
notice that a party thereto is a surety and 
delays action for three years after matu- 
rity, the surety will be protected by the 
three years’ statute of limitations. Coffey 
v. Reinhardt, 114 N.C. 509, 19 S.E. 370 
(1894). 


§ 26-2. Principal liable on execution before surety.—When an exe- 
cution, indorsed as aforesaid, shall come to the hands of any officer for collection, 
he shall levy on all the property of the principal, or so much thereof as shall be 
necessary to satisfy the execution, and, for want of sufficient property of the 
principal, also on the property of the surety, and make sale of all the property of 
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the principal levied on before that of the surety. (1826, c. 31, s. 2; R. CC, ¢. 
Siero Coders LUPE. ash Zot; Ca Sishg062.) 


Surety’s Interest in Collateral.—The 
surety is entitled to the benefit of every 
additional or collateral security which the 
creditor gets into his hands for the debt 
for which the surety is bound, as soon as 
such a security is created, and by what- 


ever means the surety’s interest in it 
arises; and the creditor cannot himself, 
nor by any collusion with the debtor, do 
any act to impair the security or destroy 
the surety’s interest. First Nat’l Bank v. 
Homesley, 99 N.C. 531, 6 S.E. 797 (1888). 


§ 26-3. Summary remedy of surety against principal.—Any per- 
son who may have paid money for and on account of those for whom he became 
surety, upon producing to the superior court, or any justice of the peace having 
jurisdiction of the same, a receipt, and showing that an execution has issued, and 
he has satisfied the same, and making it appear by sufficient testimony that he 
has laid out and expended any sum of money as the surety of such person, may 
move the court or justice of the peace, as the case may be, for judgment against 
his principal for the amount which he has actually paid; a citation having previ- 
ously issued against the principal to show cause why execution should not be 
awarded; and should the principal not show sufficient cause, the court or justice 
shall award execution against the estate of the principal. (1797, c. 487, s. 1, P. 
ee Ges UOde, SezUO ST UR EV Smcote. ic o.0'S, O90.) 


I. General Consideration. 
II. Subrogation. 
III. Assignments. 


I. GENERAL CONSIDERATION. 


Editor’s Note—See 13 N.C.L. Rev. 
116. 

The words “superior court” used in this 
section mean the clerk of the superior 
court. Bank of No. Wilkesboro v. Wilkes- 
boro Hotel Co., 147 N.C. 594, 61 S.E. 570 
(1908). 

Cannot Sue in Tort.—A surety who has 
paid money for his principal cannot sue 
him in an action of tort. Ledbetter v. 
Torney, 33 N.C. 294 (1850). 

Citation Issued to Principal.—This sec- 
tion, providing that a surety who shows 
that he has paid out money upon a judg- 
ment against his principal and himself 
may have a citation issued to the principal 
by the clerk to show cause why execution 
should not be awarded him therefor, is 
constitutional, Bank of No. Wilkesboro v. 
Wilkesboro Hotel Co., 147 N.C. 594, 61 S.E. 
570 (1908). 

Notice to Corporation to Show Cause.— 
A notice issued by a court of competent 
jurisdiction, served upon the secretary and 
treasurer of a corporation, to show cause 
why an execution should not be awarded 
in favor of a surety who has paid a judg- 
ment against the corporation and himself, 
which sets out the date and amount of 
the judgment, the relation of the parties, 
that the surety has actually expended 
money in payment of said judgment, and 
that the principal has not reimbursed 
him, is a compliance with the section. 
Bank of No. Wilkesboro v. Wilkesboro 


Hotel Co., 147 N.C. 594, 61 S.E. 570 (1908). 

Validity of Order.—While, under the 
section the court may not revive a dor- 
mant judgment against the principal and 
the surety, an order otherwise valid is not 
rendered void by the addition of the words 
“that the judgment heretofore rendered 
is hereby revived, to the end that execu- 
tion may be issued.’ The last sentence 
will be regarded as surplusage. Bank of No. 
Wilkesboro v. Wilkesboro Hotel Co., 147 
N.C. 594, 61 S.E. 570 (1908). 

When Surety Entitled to Action for 
Money Paid—A judgment against a 
surety will not entitle him to maintain an 
action for money paid to the use of the 


defendant, until it has been satisfied. 
Hodges y. ‘Armstrong, 14 N.C. 253 
(1831). 


To enable a surety to recover for money 
paid to the use of his principal, he must 
prove an actual payment in satisfaction of 
the debt. Hodges v. Armstrong, 14 N.C. 
253 (1831). 

The principal is not obligated to his 
surety until his surety has made a payment. 
American Nat’l Fire Ins. Co. y. Gibbs, 260 
N.C. 681, 133 S.E.2d 669 (1963). 

Right of Surety When Funds Misap- 
plied.mWhere a surety prays a judgment 
against his principal he may recover any 
funds wrongfully converted or misapplied 
by the principal. Fidelity Co. v. Jordan, 
134 N.C. 236, 46 S.E. 496 (1904). 

Surety Cannot Trace Property.—A 
surety who has to pay the debt, has no 
equity to follow the specific property 
which the principal debtor purchased with 
the borrowed money. Carlton v. Simon- 
ton, 94 N.C. 401 (1886). 
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Same—Bank Deposits.—Where the prin- 
cipal debtor borrowed a sum of money, 
which he deposited in a bank which soon 
afterwards became insolvent, and _ the 
surety had to pay the debt, the surety 
has no equity to enjoin the principal debt- 
or from collecting the dividends from the 
insolvent bank, until he can recover a 
judgment. Carlton v. Simonton, 94 N.C. 
401 (1886). 

Right against Partnership. — Where a 
writ is issued against two copartners for 
partnership debt, and one of them is ar- 
rested and gives bail, such bail, upon be- 
ing afterwards compelled by due course 
of law to pay the debt, has no remedy ex- 
cept against the individual for whom he 
became bail. He has no claim upon the 
other partner. Foley v. Robards, 25 N.C. 
177 (1842). 

Where one indorsed a note at the re- 
quest of a member of a firm for the pur- 
pose of obtaining money for the use of 
the firm, and the proceeds were so used, 
the indorser, upon payment of the note, 
can recover therefor against the firm, 
though no member of such firm signed 
the note.. Springs v. McCoy, 122 N.C. 
628, 29 S.E. 903 (1898). 

When Surety’s Liability Barred by Lim- 
itations.—Property mortgaged by an ad- 
ministrator to a surety to secure him 
against loss may be subjected to payment 
of estate debts, though the personal lia- 
bility of the surety is barred. Hooker v. 
Yellowley, 128 N.C. 297, 38 S.E. 889 (1901). 

The obligation of a bond for the forth- 
coming of property is only that the prop- 
erty shall be delivered to the officer at the 
time designated, and not that the execu- 
tion shall be delivered to the officer at the 
time designated and not that the execu- 
tion shall be satisfied; and therefore, if 
a surety to the forthcoming bond before 
it is forfeited discharges the execution 
without the request of his principal, such 
surety cannot maintain an action against 
his principal for money expended for the 
latter’s use, although by the payment of 
the money in satisfaction of the execution 
the bond was discharged. Gray v. Bowls, 
18 N.C. 437 (1836). 

When Mortgage Inures to Benefit of 
Creditors—A mortgage given by an ad- 
ministrator to a surety on his bond to se- 
cure the latter against loss inures to the 
benefit of the creditors of the estate. 
Hooker v. Yellowley, 128 N.C. 297, 38 
S.E. 889 (1901). 

Bond of Guardian in Suit on Behalf of 
Ward.—Where a guardian, having given a 
bond for the prosecution of a suit by him 
on behalf of his ward and signed the same 
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individually, was compelled to pay the 
costs of the suit out of his individual es- 
tate, he cannot recover the same under the 
provisions of this section, which gives a 
summary method for reimbursement of a 
surety who has paid money for another. 
Green v. Burgess, 117 N.C. 495, 23 S.E. 
439 (1895). 


II. SUBROGATION. 


Subrogation Explained. — Subrogation 
is the substitution of another person in the 
place of a creditor, so that the former can 
succeed to the rights of the latter in relation 
to the debt, and to entitle one to such equi- 
table relief, he must have paid the money 
upon request or as surety or under some 
compulsion made necessary by the ade- 
quate protection of his own rights. Liles 
v. Rogers, 113 N.C. 197, 18 S.E. 104 (1893). 

Legal subrogation is based upon pay- 
ment and exists where one who has an in- 
terest to protect or is secondarily liable 
makes payment, while conventional subro- 
gation, so named from the convention or 
agreement of the civil law, is founded up- 
on the agreement of the parties, which 
really amounts to an equitable assignment. 
Liles. v.. Rogers; 1138°"N/C)'197) 180S:E: 
104 (1893); Commercial & Farmers Bank 
v. Scotland Neck Bank, 158 N.C. 238, 73 
S.E. 157 (1911); Journal Publishing Co. v. 
Barber, 165 N.C. 478, 81 S.E. 694 (1914); 
Joyner v. Reflector Co., 176 N.C. 274, 97 
S.E. 44 (1918). 

The doctrine of equity, by which sub- 
sequent cases have been ruled, was first an- 
nounced in the following terms: “By the 
fact of payment the surety becomes an 
equitable assignee of all such securities, 
and is entitled to have them assigned and 
delivered up to him by the creditor, in 
order that he may enforce them for his 
own reimbursement and exoneration. If, 
therefore, the creditor refuses to surrender 
up such securities, the surety may maintain 
an equitable suit to compel their assign- 
ment and surrender.” Bank of Commerce 
& Trusts v. McArthur, 261 Fed. 97 
CHAD NI CH919 

It is held that an endorser on a note may 
pay it and demand its delivery, and if the 
contract has been merged into a judgment, 
his right is to an assignment of the judg- 
ment and to enforce it for his own benefit. 
The principle is clearly stated by Prof. 
Langdell: “If payment of a debt be se- 
cured by a pledge of the debtor’s property, 
and also by the obligation of a personal 
surety, and the surety pay the debt, equity 
will compel the creditor to deliver the 
pledge to him and not to the debtor, though 
the latter has a clear legal right to receive 
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it, the debt being paid and extinguished; i. 
e., equity destroys the legal right of the 
debtor, and converts the creditor into a 
trustee for surety. This is done upon the 
theory that the debt is not paid by the 
surety, but is purchased by him, and that 
he is therefore entitled to the pledge as an 
incident of the debt. This, however, is 
only a fiction—a fiction, moreover, which 
is contrary to law, for the payment by the 
surety extinguishes the debt. Equity does 
this under the name of subrogation, and 
perhaps her best justification is that she 
borrowed both the name and the thing from 
the civil law.” Bank of Commerce & 
Trusts v. McArthur, 261 Fed. 97 (E.D.N.C. 
1919). 

A surety paying the debt of his princi- 
pal in entitled to be subrogated to all the 
rights of the creditors, against a co-surety 
as well as against the principal, and this 
includes the right to have a judgment 
which he has paid assigned to a trustee for 
his benefit, so as to compel his co-surety to 
pay his pro rata part. Peebles v. Gay, 115 
N.C. 38, 20 S.E. 173 (1894). 

In Brandt on Suretyship, § 347, quoted 
in Tripp “v. Harris, 154 N.C.. 296, 70 S.E: 
470 (1911), it is said: “A surety who pays 
the debt of his principal is entitled to sub- 
rogation to a mortgage given by the prin- 
cipal to the creditor for the security of the 
debt, and he may, with or without a for- 
mal assignment thereof, have the same 
foreclosed in his own name, for his benefit.” 

Where a surety, as such, paid the whole 
of a debt, then the section gives him a right 
of action against co-sureties at law, and al- 
so such priority as the creditor would have 
had as a claimant against his principal’s 
estate. Holden v. Strickland, 116 N.C. 
185, 21 S.E. 684 (1895). 

Rights Acquired.—The party for whose 
benefit the doctrine of subrogation is in- 
voked and exercised can acquire no greater 
rights than those of the party for whom 
he is substituted, and if the latter had not 
a right of recovery the former can acquire 
none. Sheldon on Subrogation, § 6; Clark 
v. Williams, 70 N.C. 679 (1874); Liles v. 
Rogers, 113 N.C. 197, 18 S.E. 104 (1893). 

An endorser or surety who pays the in- 
debtedness is subrogated to the rights of 
the creditor as against the property of the 
debtor. Ex parte Pittinger, 142 N.C. 85, 
54 S.E. 845 (1906). 

A surety to an administration bond who 
paid one half of a debt recovered against 
the insolvent administrator is not subro- 
gated to the rights of the creditor whose 
debt he paid, but to the right of the admin- 
istrator for whom he paid it. Clark v. Wil- 
liams, 70 N.C. 679 (1874). 
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Same—Liens and Securities—A surety 
who pays the debt is subrogated to all the 
specific liens and securities which the cred- 
itor has against the principal debtor. Carl- 
ton v. Simonton, 94 N.C. 401 (1886). 

When Doctrine Cannot Be Invoked.— 
If a surety pays a judgment and has it en- 
tered “satisfied,” without having it assigned 
to a trustee for his benefit, the remedy of 
subrogation is lost. Peebles v. Gay, 115 
N.C. 38, 20 S.E. 173 (1894). 

Where several or successive obligations 
of suretyship be not in substance and na- 
ture for the same thing, and have no rela- 
tion to or operation upon each other, the 
doctrine of subrogation cannot be invoked. 
Liles v. Rogers, 113 N.C. 197, 18 S.E. 104 
(1893). 

Same—Corporation Note.—The endors- 
ers on a note of a corporation secured by 
mortgage on its property are not entitled 
to subrogation, either legal or conventional, 
when it is ascertained that the note was 
paid by the corporation, and not the en- 
dorsers, and where there is evidence that 
the latter had paid it, the question should 
be submitted to the jury. Joyner v. Reflect- 
Orr Co 176 IN Cee74, 2974 5.E 9 44 (1918). 


Rights of Surety against Party Receiv- 
ing Money with Full Knowledge. — A 
surety company which has been called up- 
on to pay a devastavit committed by its 
principal, an administrator, is entitled to 
be subrogated to the rights of the creditor 
against a party who received the money 
with knowledge of its wrongful appropria- 
tion, and his rights are exactly those of 
the creditor. Caviness v. Fidelity Co., 140 
N.C. 58, 52 S.E. 265 (1905). 


A surety, omitted in the deed of trust to 
secure the sureties, is entitled to be subro- 
gated to the rights of his co-sureties pro 
tanto, if he has paid the debts, and the 
payees in the notes have a superior equi- 
table right of subrogation to the benefit of 
any security given by the principal debtor 
to his sureties. Wiswall v. Potts, 58 N.C. 
184 (1859); Harrison v. Styres, 74 N.C. 
290 (1876); Ijames v. Gaither, 93 N.C. 
358 (1885); Sherrod v. Dixon, 120 N.C. 60, 
26) Sie we70., (1897). And this “is, true 
whether they knew of it or not. Matthews 
v. Joyce, 85 N.C. 258 (1881); Blanton & 
Cory... Bostic, 126 1°N.C, 418, 35 S.E. 1035 
(1900). 

III. ASSIGNMENTS. 


Preservation of Lien by Assignment.— 
A surety may preserve the lien of judg- 
ment against the principal and himself 
by paying the judgment creditor and hay- 
ing the judgment assigned to a third per- 
son for his own benefit; and this also ap- 
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plies to a judgment against his co-sureties 
and himself in enforcing an equality of 
obligation between them. Fowle v. Mc- 
Lean, 168 N.C. 537, 84 S.E. 852 (1915). 

A surety who pays the amount recov- 
ered against him and his principal, or co- 
sureties, may have the judgment assigned 
to another in trust for his use, and it will 
continue in force for his benefit; and he 
may, upon motion in the cause, have satis- 
faction of the judgment entered, even 
against the consent of the assignee. State 
v. Hearn, 109 N.C. 150, 13 S.E. 895 (1891). 

Assignment of Right by Surety.—Where 
one of two defendants has paid a joint 
judgment upon a note against them both, 
and has the judgment assigned to another 
for his use, who brings action to recover 
against the other judgment debtor, he may, 
as between themselves, show that the de- 
fendant in the second action was the prin- 
cipal payee, and that he, the plaintiff, was 
an endorser, though not pleaded in the orig- 
inal action, and recover the full amount of 
the judgment he has paid, the action being, 
in substance, one by the surety on the note 
to recover against the principal thereon. 
Haywood v. Russell, 182 N.C. 711, 110 
S.E. 81 (1921). 

When One Half of Judgment Paid and 
Other Assigned. — Where a surety who 
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paid and had satisfaction entered as to one 
half of a judgment against himself, his 
principal and a co-surety, and procured the 
judgment as to the other half to be assigned 
to a trustee for his benefit, it was in effect 
the same as if he had procured the whole 
judgment to be so assigned. Peebles v. 
Gay, 115 N.C. 38, 20 S.E. 173 (1894). 

When Assignment of Security Taken.— 
If an assignment of the security is taken, 
the surety may have his redress upon it 
immediately in the name of the creditor 
but while it is not in force, the surety can 
not maintain an action for the money paid 
for the assignment. Hodges v. Armstrong, 
14 N.C. 253 (1881). 

When Person Charged with Notice of 
Assignment.—Where a judgment against 
a principal and the sureties on a note is 
paid by the sureties, and an assignment 
thereof is made to a trustee for the benefit 
of the sureties, but by a mistake payment 
is entered on the judgment record, which 
is afterwards corrected by the entry there- 
on of the assignment, a person taking a 
mortgage on the property of the judgment 
debtor, after the assignment is entered on 
the record, takes with notice of the assign- 
ment. Patton v. Cooper, 132 N.C. 791, 44 
S.E. 676 (1903). 


§ 26-3.1. Surety’s recovery on obligation paid; no assignment 


necessary.—(a) A surety who has paid his principal’s note, bill, bond or other 
written obligation, may either sue his principal for reimbursement or sue his 
principal on the instrument and may maintain any action or avail himself of 
any remedy which the creditor himself might have had against the principal 
debtor. No assignment of the obligation to the surety or to a third-party trustee 
for the surety’s benefit shall be required. 

(b) The word “surety” as used herein includes a guarantor, accommodation 
maker, accommodation indorser, or other person who undertakes liability for 
the written obligation of another. (1959, c. 1120.) 


§ 26-4. Subrogation of surety paying debt of deceased principal. 
—Whenever a surety, or his representative, shall pay the debt of his deceased 
principal, the claim thus accruing shall have such priority in the administration 
of the assets of the principal as had the debt before its payment. (1829, c. 23; 
R. Geo 110)s2 4 Godejis: 2096 jaRevey's. 2843 zw. 5.8; 0904; ) 


Scope.—This section which confers on the administration of the estate of the de- 


the claim of a surety, paying the debt for 
which he is surety, the dignity, in the ad- 
ministration of the assets of the principal, 
which the debt, if unpaid would have had, 
applies to a judgment whether the pay- 
ment be made before or after the death of 
the principal. Drake v. Coltrane, 44 N.C. 
300 (1853). 

When Co-Surety Deemed Bond Credi- 
tor.—A co-surety, who pays the bond debt 
for which the other surety is equally 
bound, shall be deemed a bond creditor in 


ceased co-surety, under the act of 1828 as 
construed in Drake v. Coltrane, 44 N.C. 
300 (1853); Howell v. Reams, 73 N.C. 391 
(1875). 

When a plaintiff, a co-surety, discharged 
the bond debt, for the payment of which 
the defendant’s intestate was equally 
bound, he becomes a bond creditor as to 
the assets of the intestate; and when, 
pending an action for contribution, the ad- 
ministrator paid off the bonds voluntarily, 
of equal dignity with said surety debt, 


602 


§ 26-5 


having previously paid an open account, 
he committed a devastavit to the extent of 
the plaintiff's claim for contribution, such 
claim being for a sum smaller than the 
bonds so preferred and the open account. 
Howell v. Reams, 73 N.C. 391 (1875). 
Applied, in subrogating widow to rights 


Cu. 26. SURETYSHIP 


§ 26-5 


of mortgagee where policy in which she is 
named beneficiary is assigned to and paid 
to mortgagee, in Russel v. Owen, 203 
N.C. 262, 165 S.E. 687 (1932). 

Cited in Brown v. McLean, 217 N.C. 
555, 8 S.E.2d 807 (1940). 


§ 26-5. Contribution among sureties. — Where there are two or more 
sureties for the performance of a contract, and one or more of them may have 
been compelled to perform and satisfy the same, or any part thereof, such surety 
may have and maintain an action against every other surety for a just and ratable 
proportion of the same which may have been paid as aforesaid, whether of prin- 
CipalPinterestnom cost toU7 7 weezer. Ror REMC fic; 11Opssw2ee Codes 2094 ; 
Reyasezes+s Gas $23965'-719577 62981.) 


I. The Right to Contribution Generally. 
II. When Surety Obtains Advantage over 
Co-Sureties. 
III. Contribution Enforced. 
A. In General. 


B. Actions and Incidents Thereto. 


I. THE RIGHT TO CONTRIBUTION 
GENERALLY. 


Editor’s Note.—Atwater v. Farthing, 118 
N.C. 388, 24 S.E. 736 (1896), was a case 
where A endorsed a note for the maker, 
and subsequently, but before it was dis- 
counted, F endorsed it. The principal be- 
came insolvent and left the State. A paid 
the note. The court held that F was a co- 
surety, and that the doctrine of contribu- 
tion was applicable for A’s benefit. The 
court said that the decision was governed 
by Daniel v. McRae, 9 N.C. 590 (1823) 
and Dawson v. Pettway, 20 N.C. 531 
(1839). 

Rule of Contribution.—The rule of con- 
tribution is founded upon the maxim that 
“equality is equity,” and not upon contract. 
It is a rule of common justice whereby 
parties who undertake to account for the 
default or miscarriage of another, should 
equally bear the burden imposed by a fail- 
ure of their principal. As between them, 
there is no agreement implied, but an equi- 
table presumption raised by the fact of the 
payment by one, that the others will equal- 
ize the burden thus borne by him, by pay- 
ing to him such sum as will make the loss 
equal upon each, which can be rebutted by 
showing that there was an agreement, 
whether verbal or written, to the contrary. 
Smitht yenCarr;| 1280.N; C1505 28S. B732 
(1901). See Allen v. Wood, 38 N.C. 386 
(1844). 

This maxim can only be applied to those 
whose situations are equal; otherwise 
equality is not equity, and hence if one 
surety stipulates for a separate indemnity, 
the equality of situation between him and 


his co-surety ceases, and the maxim does 
not apply. Moore v. Moore, 11 N.C. 358 
(1826). 

It is broadly stated in 2 Brandt Surety- 
ship 309, that “A surety who pays his prin- 
cipal’s debt is entitled to be subrogated to 
all the rights and remedies of the creditor 
against his co-surety in the same manner 
as against the principal.” This is founded 
in reason and justice, and up to the adop- 
tion of our present Constitution was en- 
forced in the courts of equity. Article IV, 
§ 1, of the Constitution abolished the dis- 
tinction between actions at law and suits 
in equity, leaving such rights and remedies 
to be enforced in the one court, which 
theretofore had administered simply legal 
rights.. Peebles v.. Gay, 115 N.C. 38,. 20 
S.E. 173 (1894). 

The liability of sureties among them- 
selves is controlled by the equitable princi- 
ple of equality arising out of a common 
risk, and in case of insolvency or nonresi- 
dence these rights are adjusted by refer- 
ence to the number of sureties who are 
solvent or who have property available to 
process within the jurisdiction of the court. 
Fowle v. McLean, 168 N.C. 537, 84 S.E. 
852 (1915). 

Same — Primary and Conditional Lia- 
bility—The equitable doctrine of contribu- 
tion is enforced upon the principle that 
those engaged in a common hazard in the 
same degree or relation should bear the 
loss equally, but where one is surety and 
the others endorsers, the liability of the 
former is primary and of the latter a con- 
ditional one, and not being in the same 
Situation with regard to the hazard, the 
surety is not entitled to contribution from 
the endorsers. Edwards v. Jefferson Stand- 
ard Life Ins. Co., 173 N.C. 614, 92 S.E. 
695 (1917). 

Presumption of Equity. — Co-principals 
and co-sureties are presumed to assume 
equal liability, but this presumption may 
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be rebutted by parol evidence. Smith v. 
Carr, 128 N.C. 150, 38 S:E.°732 (1901). 

Surety for Other Sureties.—It is entirely 
competent for one person to become surety 
for other sureties, or to limit the extent of 
his liability with respect to other sureties. 
The test of liability is the intent of the 
parties as indicated by their agreement. 
Citizens Nat’l Bank v. Burch, 145 N.C. 
316;, 09-bit (1907). 

Sureties on Successive Guardianship 
Bonds. — The sureties to the successive 
bonds of a guardian stand in the relation 
of co-sureties, one bond to the other or 
others, and are liable, in case of insolvency 
of the guardian, to contribution in propor- 
tion to the amount of the several penalties 
of the bonds. The risk they take is a joint 
risk, and there is an implied engagement or 
obligation, each set of sureties with the 
other, to bear any loss which may fall on 
them proportionally, as above stated; or, 
if it is borne by one class, to contribute by 
way of reimbursement. Bell v. Jasper, 37 
N.C. 597 °(1843) s4Jones’ v. ‘Hays, 38° N-C: 
502 (1845); Bright v. Lennon, 83 N.C. 
184 (1880). 

Where a guardian gives several succes- 
sive bonds for the faithful discharge of his 
trust, the sureties on each bond stand in 
the relation of co-sureties to the sureties 
on every other bond; the only qualification 
to the rule being that the sureties are 
bound to contribution only according to 
the amount of the penalty of the bond in 
which each class is bound. Jones v. Hays, 
38 N.C. 502 (1845). 

All the bonds given by a guardian are 
but securities for the same thing, and the 
sureties on each are bound to contribution, 
but their liabilities are in proportion to the 
amount of their respective bonds. Jones v. 
Blanton, 41 N.C. 115 (1848). 

When Surety Should Answer for De- 
fault and Stop Costs.—As a general rule, 
upon the default and insolvency of a prin- 
cipal, a surety should answer for the de- 
fault, and not unnecessarily let cost be run 
up where the liability and amount thereof 
is clear. But where, as in the instant case, 
the guardian claimed to have settled with 
and paid the wards, it was prudent in 
plaintiff in regard to his own interests and 
as an act of justice to his co-sureties on 
other bonds, to incur costs to the point of 
developing how the fact of alleged settle- 
ment was, and to this effect are the au- 
thorities. Bright v. Lennon, 83 N.C. 184 
(1880). 

The costs incurred by one surety, or one 
set of sureties, are not always to be re- 
garded as a loss borne to which in equity 
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contribution may be had, but it would seem 
to depend on the prudence and bona fides 
of the defense by which they were in- 
curred. Bright v. Lennon, 83 N.C. 184 
(1880). 

Assets Given Up by Mistake of Law.— 
Where A and B were co-sureties on an 
administration bond, and being sued upon 
the same by one of the next of kin, and 
while the suit was pending compromised 
the same under the advice of counsel and 
from an honest belief that both were lia- 
ble to a larger sum on account of the de- 
vastavit and insolvency of their principal, 
and it is afterwards discovered that B, who 
had administered on the estate of the prin- 
cipal, had, by a misapprehension of law, 
but acting under legal counsel, and in 
good faith, erroneously given up assets of 
their principal to another claim, which, if 
they had been held by him, would have 
saved them both from loss by this surety- 
ship, yet it was held that A could not sus- 
tain a bill to throw the whole loss on B, 
there being no evidence that B had con- 
cealed from A the fact of having thus 
parted with the assets and not making any 
allegation of fraud or imposition on the 
part of B. Brandon v. Medley, 54 N.C. 313 
(1854). 

Release of Principal. — A surety who 
seeks to recover from a co-surety a rata- 
ble part of money paid must take care to 
do no act which will prevent the co-surety 
from having recourse against the princi- 
pal. If, therefore, he release the princi- 
pal, it is a discharge of the co-surety. 
Draughan vy. Bunting, 31 N.C. 10 (1848). 

Sureties on Sheriff’s Tax Bond. — The 
right of contribution does not exist be- 
tween sureties of the different bonds of a 
sheriff as tax collector. McGuire v. Wil- 
liams, 123 N.C. 349, 31 S.E. 627 (1898). 

When One Surety In Fact Surety for 
Co-Surety. — Where A. and B. signed a 
negotiable note apparently as joint prin- 
cipals, when, in fact, the latter was surety 
for the former and the appellant signed 
the note by writing his name across the 
back, with the word “surety” underneath, 
it was held that in the absence of any evi- 
dence that appellant knew of the relation 
between the makers, he was surety for the 
two, and that surety B. could not compel 
contribution. Citizens Nat’l Bank vy. Burch, 
1453.N.C.cai6. 5058 1. 74 (4007), 

Release by Securing Part of Debt. — If 
there be several sureties for the same 
principal, and one of them be fixed with 
the payment of the whole debt, or of more 
than his ratable part thereof, the others, 
who are solvent, shall be compelled to 


604 


§ 26-5 


contribute, in order to equalize the loss. 
But if by any agreement between the sure- 
ties, one of them is released by the credi- 
tor, upon his securing the payment of a 
certain part of the debt, he shall not after- 
wards be called upon to contribute to one 
or more of the remaining sureties, for a 
loss arising from the deficiency of another 


to them. Moore v. Isley, 22 N.C. 372 
(1839). 
Agreement between Sureties. — There 


can be no doubt that after two persons 
have become sureties for a common prin- 
cipal they may, by agreement between 
themselves, renounce their right to take 
benefit from any securities they may re- 
spectively obtain, and each look out for 
himself exclusively for an indemnity from 
the principal or for contribution from an- 
other co-surety. Long v. Barnett, 38 N.C. 


631 (1845); Commissioners McDowell 
County v. Nichols, 131 N.C. 501, 42 S.E. 
938 (1902). 


Where the land of one of two sureties of 
a third person was sold under execution 
for the debt, and the other surety and a 
third person bid it off, it was held that an 
agreement by the surety who owned the 
land to take the whole debt upon himself 
and satisfy the execution in return for an 
assignment of the bid to him, was a prom- 
ise to pay his own debt and not affected 
by the statute of frauds; and in such case 
the surety who paid could not obtain con- 
tribution from his co-surety. Hockaday 
v. Parker, 53 N.C. 16 (1860). 


II. WHEN SURETY OBTAINS AD- 
VANTAGE OVER CO-SURETIES. 


Property Advanced by Principal to One 
of Sureties—Where money is advanced by 
the principal to one of the sureties, to dis- 
charge the debt, before the debt is actually 
discharged, the co-surety may file his bill 
in equity for an account and for relief but 
if the money is paid by the principal after 
the debt has been discharged by the sure- 
ties, to one of two sureties, to reimburse 
both, then the co-surety has his remedy 
against the surety receiving the money, by 
an action at law for money had and re- 
ceived, and, therefore, cannot support a 
suit in equity. Allen v. Wood, 38 N.C. 386 
(1844). 

An indemnity obtained from a principal 
by one of two co-sureties, after the risk is 
incurred, inures equally to the benefit of 
both. Pool v. Williams, 30 N.C. 286 
(1848). 

Where the principal placed property in 
the hands of a surety sufficient to satisfy 
the debt, and then left the State, it was 
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held that a third person, also bound for 
the debt as surety, having been compelled 
to pay it, might recover its amount from 
the person who had received the property 
without making a previous demand. Par- 
ham v. Green, 64 N.C. 436 (1870), citing 
Sherrod vy. Woodward, 15 N.C. 360 (1833); 
Hall v. Robinson, 30 N.C. 56 (1847); 
Draughan v. Bunting, 31 N.C. 10 (1848); 
Norfleet v. Cromwell, 64 N.C. 1 (1870). 

When two persons engage in a common 
risk as sureties for a third and one of 
them subsequently takes an indemnity 
from the principal debtor it inures to the 
benefit of both. Fagan v. Jacocks, 15 N.C. 
263 (1833); Gregory v. Murrell, 37 N.C. 
233 (1842); Hall v. Robinson, 30 N.C. 56 
(1847). 

Separate Indemnity.—In Long v. Bar- 
nett, 38 N.C. 631 (1845), the court said: 
“As one, when he is about to become a 
surety with others, may stipulate for a 
separate indemnity from the principal to 
him, and the co-sureties would be only en- 
titled to a surplus after his reimbursement. 
Moore v. Moore, 11 N.C. 358, 15 Am. Dec. 
523 (1826).” Commissioners of McDowell 
County v. Nichols, 131 N.C. 501, 42 S.E. 
938 (1902). 


When Indemnity May Be Reached. — 
The indemnity taken by one surety can be 
reached by the other only in two cases, 
either when it was taken in fraud, or for 
the benefit of the other. Moore v. Moore, 
11 N.C. 358 (1826). 


Before and after Severance of Relation- 
ship.—While the relation of joint sureties 
exists, funds received by one of them (ex- 
cept under special circumstances) for the 
discharge of, or as an indemnity against, 
his liability, are to be applied for the com- 
mon benefit of the sureties. But after that 
connection has been severed by an agree- 
ment among the sureties, each of them has 
his distinct and several claim to prosecute, 
because of what he has paid for his prin- 
cipal, or for an insolvent joint surety; and 
the others have no right to demand partici- 
pation in what his diligence may enable 
him to procure, while thus prosecuting his 
several claims. Moore v. Isley, 22 N.C. 
372 (1839). 

When Advantage Lost by Laches. — 
Where the surety merely had a deed of 
trust for certain property, as an indemnity, 
executed by the principal, and neglected to 
have it registered, so that the property was 
sold by other creditors, the co-surety is 
not entitled, on account of this laches, to 
make him responsible for the value of the 
property. Pool v. Williams, 30 N.C. 286 
(1848). 
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Supplementary Surety. — Where one of 
two sureties claims to be a supplemental 
surety by agreement, the burden is upon 


him to show the agreement. Carr v. 
Smith, 129 N.C. 232, 39 S.E. 831 (1901). 
Parties. — One of three joint solvent 


sureties cannot sustain a bill against either 
of his co-sureties for contribution out of 
a fund alleged to have been received by 
that surety for his indemnity from the 
estate of an insolvent co-surety, without 
making the other a party. Moore v. Isley, 
22 N.C. 372 (1839). 


III. CONTRIBUTION ENFORCED. 


A. In General. 


Accommodation Maker and Endorser.— 
An accommodation maker who pays a note 
may recover contribution from an accom- 
modation endorser of the note where they 
intended to become co-sureties. Gilliam 
v.. Walker, 189. N.C, 9189 Bi26eus.. 424 
(1925). 

Co-Surety Paying Bond Debt Deemed 
Bond Creditor.—In Howell v. Reams, 73 
N.C. 391 (1875), it was held that a co- 
surety who pays the bond debt, for which 
the other surety is equally bound, shall be 
deemed a bond creditor in the administra- 
tion of the estate of the deceased co-surety. 
Peebles “vy. Gay, 115 N.C.-38, 20°S:Es173 
(1894). 

Liable for Ratable Part of Debt Only.— 
The section provides that where one or 
more sureties have been compelled to sat- 
isfy the contract of their principal, they 
may sue their co-sureties for their ratable 
part of the debt paid for the principal. 
Peebles v. Gay, 115 N.C. 38, 20 S.E. 173 
(1894). 

There was a judgment against the prin- 
cipal and two sureties, and an execution 
levied on the property of one of the sure- 
ties. A bought this property from this 
surety, pending the levy, and afterwards 
obtained an assignment of the judgment 
to enable him to have the whole amount 
satisfied out of the property of the co- 
surety, and issued an execution for that 
purpose. It was held that he was re- 
strained from collecting out of the co- 
surety more than the fair proportion which 
the latter owed, whether A had actual no- 
tice of the lien of the execution or not. 
Dobson y. Prather, 41 N.C. 31 (1849). 

Rights of Surety Paying Entire Debt.— 
Under the act of 1807, now this section, 
one surety may recover at law from an- 
other his ratable proportion of the debt of 
the principal, but the rights of the surety 
who pays the debt are not enlarged nor 
is the co-surety deprived of any just 
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grounds of defense which would before 
have been available to him in equity. Hall 
v. Robinson, 30 N.C. 56 (1847). 

A surety who, pursuant to his contrac- 
tual obligation, pays the debt of his princi- 
pal has a right of action to recover the 
sum so paid. American Nat’l Fire [ns. Co. 
v. Gibbs, 260 N.C. 681, 133 S.E.2d 669 
(1963). 

This section affords a right to one 
surety, who has paid a debt for which he 
and another are equally liable, to call on 
the other for contribution. American Nat’l 
Fire Ins. Co. v. Gibbs, 260 N.C. 681, 133 
S.E.2d 669 (1963). 

In Case of Absent Co-Surety. — A co- 
surety must make contribution, without 
regard to the share of contribution, which 
the absent co-surety would have had to 
pay, had he been within the reach of the 
process of North Carolina courts. Jones v. 
Blanton, 41 N.C. 115 (1848). 

Accommodation Endorser Not Liable as 
Co-Surety. — Where A, as surety, signed 
the note of B, payable to C, and it was en- 
dorsed by C, at the request and for the 
accommodation of B, there being no con- 
tract between A and C whereby they agree 
to become co-sureties of B, it was held 
that A had no right to contribution from 
C. Smith v. Smith, 16 N.C. 173 (1828). 

Liability Need Not Be Fixed by Judg- 
ment. — It is not necessary, to entitle a 
surety to maintain an action for contri- 
bution, that the amount of his liability 
which was paid by him should be fixed 
by a judgment. Bright v. Lennon, 83 N.C. 
184 (1880). 

Statute of Limitations—In the case of 
a surety’s payment and action for contri- 
bution against the co-surety, the statute 
of limitations runs only from the pay- 
ment. Sherrod v. Woodward, 15 N.C. 360 
(1833); Craven v. Freeman, 82 N.C. 361 
(1880). 


A surety who pays money for his prin- 
cipal may maintain an action against his 
co-surety for his ratable part, without 
first making a demand, and the statute of 
limitations, therefore, begins to run from. 
the time of the payment of the money 
Sherrod v. Woodward, 15 N.C. 360 (1833). 


Same—Failure to Plead. — A _ surety 
when sued is not bound to plead the 
statute of limitations, but may or may 
not according to his discretion. Jones v. 
Blanton;. 41.N.C...115 (1848) street vy. 
Board of Commissioners, 70 N.C. 644 
(1874); Craven v. Freeman, 82 N.C. 361 
(1880). And if so, the withdrawal of such 
a plea or a waiver of it ought not to af- 
fect and does not affect the right to con- 
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tribution. The design of that plea is to 
protect against a false and unjust claim 
or one of whose discharge the evidence is 
lost, but it is not obligatory in morals or 
law to use it to defeat a just debt. Bright 
v. Lennon, 83 N.C. 184 (1880). 

A surety to a guardian bond, when sued 
by the wards, is not bound to avail himself 
of the statute of limitations and a failure 
to do so does not release co-sureties. 
Jones v. Blanton, 41 N.C. 115 (1848). 


B. Actions and Incidents Thereto. 


A surety’s right of action accrues at the 
time of payment, not before. American 
Nat’l Fire Ins. Co. v. Gibbs, 260 N.C. 681, 
133 S.F.2d 669 (1963). 

Action at Law for Aliquot Parts. — An 
action at law by surety for contribution 
lies only against the co-sureties, severally, 
for the aliquot part due from each. Adams 
v. Hayes, 120 N.C. 383, 27 S.E. 47 (1897). 

Where two sureties on a note to a bank 
agreed, after the insolvency of their prin- 
cipal, to employ a broker to buy notes of 
the bank to an amount sufficient to pay the 
debt, and one of them paid the broker for 
notes purchased by him, and discharged 
the debt, it was held that he could main- 
tain an action on the case against his co- 
surety for contribution. DeRossett v. 
Bradley, 63 N.C. 17 (1868). 

Surety Should Allege Principal’s Insol- 
vency.—When one surety brings a bill for 
contribution against a co-surety, he should 
at least allege that the principal is insol- 
vent, so that he can have no redress 
against him; for the equity of a plaintiff, 
seeking contribution from a co-surety, lies 
in the insolvency of the principal. Allen 
v. Wood, 38 N.C. 386 (1844). 

A surety has no right to call upon his 
co-surety in equity for contribution, with- 
out showing that he could not obtain satis- 
faction for the amount he has paid from 
their common principal. Rainey v. Yar- 
borough, 37 N.C. 249 (1842). 

When Insolvency Not Alleged and Im- 
proper Relief Asked.—Where a complaint 
in an action by a surety for contribution, 
joined the principals as parties, and al- 
leged the contract of suretyship, payment 
by the plaintiff and demand of the co- 
sureties “for their contributive shares,” 
and asked judgment against all, but did 
not allege insolvency of the principal ex- 
cept by the averment that plaintiff was 
compelled to pay the debt, it was held that, 
though the proper relief was not asked, 
and the insolvency of the principals was 
imperfectly alleged, the cause of action 
will be construed, on demurrer, as equi- 
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table rather than legal, in order to confer 
jurisdiction below. Adams vy. Hayes, 120 
NiCr ssa eeto S:Hs 477-1897). 

Costs Paid by Plaintiff. — In an action 
by a surety of an insolvent guardian for 
contribution against other sureties, it is 
proper to include in the sum adjudged to 
be raised by contribution costs which 
were paid by plaintiff in an action against 
him as a condition for leave to plead the 
statute of limitations. Bright v. Lennon, 
83 N.C. 184 (1880). 

When Surety Must Show Actual Money 
Payment.—Where a surety brings an ac- 
tion of assumpsit, for money paid for the 
use and at the request of the defendant, 
against his co-surety, to obtain contribu- 
tion, it is not sufficient for him to show 
that he has given his note for the debt 
due by the principal, and that the same 
has been accepted by the creditor as a pay- 
ment and discharge of the debt. To en- 
title him to recover in this action, he must 
prove an actual payment in money, or in 
money’s worth, such as bank notes, the 
note of a third person, or a horse or the 
like, which is valuable in itself to the 
surety who parts with it. Brisendine v. 
Martin, 23 N.C. 286 (1840). 

Notice——In an action for contribution 
by a surety against four different guard- 
ian bonds, with different penalties and 
different sureties, some solvent and some 
otherwise, it is not necessary that notice 
should be given before the action is 
brought. Bright v. Lennon, 83 N.C. 184 
(1880). 

Right to Demand Waived.—Where the 
plaintiff brings suit for contribution 
against a co-surety on a note, alleging his 
liability as such, and that he had failed or 
refused reimbursement to the extent of 
his liability to the plaintiff, who had paid 
the same, and the defendant answers, 
denying liability, and there is no aver- 
ment that demand had been previously 
made on the defendant, the right to a de- 
mand is waived by the answer, and the 
statement of the cause of action, being 
only defective, is cured. Shuford v. Cook, 
164 N.C. 46, 80 S.E. 61 (1913). 


What Co-Sureties Must Be Made Par- 
ties—A surety, who has been compelled 
to pay the debt of his principal, must make 
all his co-sureties parties to a bill for con- 
tribution, if they are in this State and sol- 
vent. But where one is out of the juris- 
diction of the court, and others are within 
it, the plaintiff, by stating the fact in his 
bill, is at liberty to proceed against the 
latter alone. Jones v. Blanton, 41 N.C. 115 
(1848). 
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Principal or Executor Party Defendant. 
—To a bill brought by one surety against 
his co-surety for contribution, their com- 
mon principal, or, if he be dead, his ex- 
ecutor or administrator should be made a 
party defendant. Rainey v. Yarborough, 
37 N.C. 249 (1842). 

Bankruptcy of Principal—Where it ap- 
pears that the principal on a note has se- 
cured his discharge in bankruptcy from 
his obligations, including a note paid at 
maturity by one of two sureties thereon, 
and that a few months thereafter the 
surety who paid the note brought his 
action for contribution against his co- 
surety, who has paid nothing, the right of 
action given by Revisal, § 2844, now this 
section, will not, without more, be denied 
upon the ground that it requires the in- 
solvency of the principal, in such cases, to 
be shown at the institution of the action. 
Shuford v. Cook, 164 N.C. 46, 80 S.E. 61 
(1913). 

Interest on Collaterals. — In an action 
against an alleged co-surety to recover 
money paid in settlement of their joint li- 
ability, the amount received by the plain- 
tiff as interest on collaterals deposited, 
should be deducted from the amount paid 
by plaintiff. Carr v. Smith, 129 N.C. 232, 
39 S.E. 831 (1901). 

Discharge of Levy by Co-Surety. — A, 
having a judgment against B, as_princi- 
pal, and C, as surety, C, without the con- 
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sent of A, has an execution issued and 
levied upon B’s property. A, has a right 
to withdraw the execution and discharge 
the levy, without making herself liable to 
C. Forbes v. Smith, 40 N.C. 369 (1848). 
Principal’s Reputation to Show Insol- 
vency.—In an action for contribution by 
a surety against his co-surety, the plain- 
tiff may offer evidence of their principal’s 
insolvency by showing his general repu- 
tation, and this even after direct evidence 
of the said principal’s insolvency. Leak v. 
Covington, 99 N.C. 559, 6 S.E. 241 (1888). 
Record of Judgment in Evidence. — A 
surety seeking contribution from a co- 
surety can offer in evidence the record of 
a judgment against the surety as such, 
which, in the absence of any suggestion 
of fraud or collusion in procuring the 
same, is prima facie proof of the damages 
suffered by the said surety. Leak v. Cov- 
ington, 99 N.C. 559, 6 S.E. 241 (1888). 


Operation of Parol Evidence Rule. — 
The rule that parol evidence cannot be 
admitted to contradict a written contract, 
applies to actions on the contract itself, 
but not to such as arise collaterally out 
of it. So, where it appeared on the face of 
a note that certain parties thereto were 
sureties, in an action for contribution, 
parol evidence is admissible to show that 
they were really principais. Williams v. 
Glenn, 92 N.C. 253 (1885). 


§ 26-6. Dissenting surety not liable to surety on stay of execution. 


—Whenever any judgment shall be obtained before a justice against a principal 
and his surety, and the principal debtor shall desire to stay the execution thereon, 
but the surety is unwilling that such stay shall be had, the surety may cause his 
dissent thereto to be entered by the justice, which shall absolve him from all 
liability to the surety who may stay the same. And the constable or other of- 
ficer, who may have the collection of the debt, shall make the money out of the 
property of the principal debtor, and that of the surety for the stay of execution, 
if he can, before he shall sell the property of the surety before judgment. (1829, 
CAG, S541 2u RRC cl Overs; Codesesc099 ~ hey. se coq tse 6 On! 


26-7. Surety, indorser, or guarantor may notify creditor to take 
action.—(a) After any note, bill, bond, or other obligation becomes due and pay- 
able, any surety, indorser, or guarantor thereof may give written notice to the 
holder or owner of the obligation requiring him to use all reasonable diligence to 
recover against the principal and to proceed to realize upon any securities which 
he holds for the obligation. 


(b) The surety, indorser or guarantor who gives notice to the holder or owner 
of the obligation as provided by subsection (a) shall forthwith give written notice 
to all co-sureties, co-indorsers and co-guarantors of the fact that such notice is 
being given to the holder or owner of the obligation, and such co-sureties, co- 
indorsers and co-guarantors shall have ten days after receipt of the notice in 
which themselves to give written notice to the holder or owner of the obligation 
and to their co-sureties, co-indorsers, and co-guarantors, that they join in or 
adopt the notice given pursuant to subsection (a). Failure of such surety, in- 
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dorser or guarantor to give the required notice to co-sureties, co-indorsers or co- 
guarantors whose names and residences are known to him or can be obtained by 
due diligence bars such surety indorser or guarantor from any of the benefits of 


G.S. 26-9. 


(c) The holder or owner of the obligation shall on demand disclose to any 
surety, indorser, or guarantor of the obligation the names and addresses of all 
other sureties, indorsers and guarantors which appear on the obligation or of 


which he has knowledge. 


(d) Nothing herein contained shall apply to official bonds, or bonds given by 
any person acting in a fiduciary capacity. (1868-9, c. 232, s. 1; Code, s. 2097; 
Rev., s. 2846; C.S.; s.°3967 ; 1951, c. 763, 's. 1.) 


Cross Reference. — As to statute of 
limitations, see subdivisions 1 and 6 of § 
1-52. 

Editor’s Note.——For brief comment on 
the 1951 amendment of this section and §§ 
26-8 and 26-9, see 29 N.C.L. Rev. 413. 

The cases cited below were decided 
prior to the 1951 amendment, which re- 
wrote this section. 

Reasonable Compliance. — The require- 
ments of this section are reasonably com- 
plied with when the holder of a negoti- 
able note, after receiving notice in accor- 
dance with this section, within thirty days 
causes the maker to be a party defendant, 
and it is made to appear that he is a non- 
resident. Taylor v. Bridger, 185 N.C. 85, 
116 S.E. 94 (1923). 

Written Notice—Required. — To have 
the benefit of the next preceding section 
and that there may be no controversy as 
to whether the demand is sufficient to have 
this effect, it must be a notice in writing 
given to the creditor; and its benefits are 
secured to such only as give the notice if 
there be more than one surety. First Nat’l 
Bank v. Homesley, 99 N.C. 531, 6 S.E. 


797 (1888). 
Protection Secured. — In Moore vv. 
Goodwin, 109.) N.G.” 218, 13° SiR) 772 


(1891), it was held that payment made by 
a principal upon a bond, before the cause 
of action thereon is barred against the 
sureties, arrests the operation of the stat- 
ute of limitations. 

This section affords relief to securities 
in cases not provided for in the preexist- 
ing law, by requiring the creditor, at the 
instance of the surety who considers him- 
self in danger of loss from his contingent 
liability, to bring suit, and use reasonable 
diligence in making his money from the 
principal, and saving harmless the surety, 
at the hazard of losing his claim upon the 
latter, if negligent in doing so. But official 
bonds or securities held as collateral are 
excepted from the operation of this sec- 
tion; nor does it reach a case where the 
requirement of the sureties was verbal 
only, if in other aspects applicable to such 
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case. First Nat’l Bank v. Homesley, 99 
N; C-05316¢6.8.079 7.41888); 

Where an action was brought upon a 
negotiable instrument the defendants on 
its face being joint makers, the mere fact 
that the plaintiff had told one of the de- 
fendants, without the knowledge of the 
other, “that he would take up and carry 
the note until fall,’ was held to constitute 
an extension of payment for a “fixed and 
definite” period, which would operate as a 
release to such other from liability but 
his remedy is by quia timet notice under 
this section. Roberson-Ruffin Co. v. Spain, 
ASN CMe3 9 bes. 3618(1917). 

Same—Endorser in Blank of Nonne- 
gotiable Paper. — The rights of an en- 
dorser in blank upon a _ nonnegotiable 
note are sufficiently protected under the 
section which provides that a surety or 
endorser on any note, bill, bond or writ- 
ten obligation, except those held in trust 
or as collateral, may notify, in writing, 
the payee or holder, requiring him to 
bring suit and use all diligence to collect, 
and if the payee or holder refuses to bring 
action within thirty days, the surety or 
holder giving notice is discharged. John- 
SOM MV eaSsItcrMel DOM NG C4 yan tO ne3 
(1911). 

Surety Released after Thirty Days. — 
The surety can give the holder written 
notice quia timet to bring suit under this 
section, and if the holder does not do so 
within thirty days the surety will be re- 
leased. Cole v. Fox, 83 N.C. 463 (1880); 
Coffey v. Reinhardt, 144 N.C. 509, 19 S.E. 
370 (1907). 

Legal Duty of Principal—Except when 
required by written notice under this sec- 
tion it is not the legal duty of the princi- 
pal to institute a suit against the debtor, 
or to pursue such a suit with diligence and 
to call to his aid all of the remedies pro- 
vided by the law. Bell v. Howerton, 111 
N.C. 69, 15 S.E. 891 (1892). 


When Inapplicable—Where there is an 
agreement in a negotiable note that the 
endorsers will continue to be bound not- 
withstanding an extension of time granted 
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to the maker, the endorsers cannot avail 
themselves of the provisions of this sec- 
tion, when the maker is a nonresident, de- 
mand for payment after dishonor has been 
made upon the resident endorsers, de- 
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fendants in the action, and they have de- 
layed to give the statutory notice until 
after action commenced. Taylor v. Bridger, 
185 N.C. 85, 116 S.E. 94 (1923). 


§ 26-8. Notice; how given; prima facie evidence thereof.—(a) Any 
notice authorized or required to be given by G.S. 26-7 shall— 
(1) Be served by the sheriff by delivering a copy thereof to the person en- 


titled to the notice, or 


(2) Be sent by the person giving notice, by registered mail, with return re- 

ceipt requested, to the last known address of the person being notified. 

(b) Upon serving the notice, the sheriff shall return the original thereof, with 
his return thereon, to the person who caused the notice to be given. 

(c) The sheriff’s return, when the notice is served by the sheriff, or the return 


receipt, when the notice is sent by registered mail, shall be prima facie evidence 
of the giving of the notice. (1868-9, c. 232, s. 3; Code, s. 2099; Rev., s. 2848; 
Chapa DUOC ako Ol cam eee.) 


§ 26-9. Effect of failure of creditor to take action.—(a) If the holder 
or owner of the obligation refuses or fails, within 30 days from the service or 
receipt of such notice, to take appropriate action pursuant thereto, the following 
persons shall be discharged on any such note, bond, bill or other obligation to 
the extent that they are prejudiced thereby: 

(1) The surety, indorser or guarantor giving such notice, and 

(2) All co-sureties, co-indorsers or co-guarantors joining therein or adopting 
such notice as provided by G.S. 26-7, and 

(3) All the co-sureties, co-indorsers, or co-guarantors whose names or ad- 
dresses such holder or owner of the obligation failed to disclose on de- 
mand as required by subsection (c) of G.S. 26-7. 

(b) The fact that an instrument contains a provision waiving any defense of 
any surety, indorser or guarantor by reason of the extension of the time for 
payment does not prevent the operation of this section. Any such notice to the 
holder or owner of the obligation as is authorized by G.S. 26-7 may be given at 
or subsequent to the time such obligation is due or at or subsequent to the termi- 
nation of a period of extension. 

(c) The failure of any co-surety, co-indorser or co-guarantor to join in or 
adopt a notice to the holder or owner of the obligation as authorized by sub- 
section (b) of G.S. 26-7 does not prevent such co-surety, co-indorser or co- 
guarantor from giving a separate notice as authorized by subsection (a) of 
G38: '26-727),( 1868-9; ‘c,; 232, 8.525, Code, 's,2098 s Rev. es:u2o4/ *C.to. Sp asod: 
195 1 Ce O5S.802) 


Extension of Time.—Where a creditor 
enters into a binding contract with his 
principal debtor for an extension of time, 
without consent of sureties, this ipso facto 
discharges them, and also any security 
given for the debt. Hinton v. Greenleaf, 
113 N.C. 6, 18 S.E. 56 (1893); Smith v. 
Building & Loan Ass’n, 119 N.C. 257, 26 
S.E. 40 (1896); Jenkins v. Daniel, 125 N.C. 
161, 34 S.E. 239, 74 Am. St. Rep. 632 
(1899); Flemming vy. Bordon, 127 N.C. 214, 
37 S.E. 219, 53 L.R.A. 316 (1900). Receipt 
of interest in advance is prima facie evi- 
dence of a binding contract of forbear- 
ance. Hollingsworth v. Tomlinson, 108 
NC" 045" 12S. E 989er( 1801) Scotus 
Fisher, 110 N.C. 311, 14 S.E. 799, 28 Am. 


St. Rep. 688 (1892); Smith v. Parker, 131 
N.C. 470, 42 S.E. 910 (1902). 

Where a plaintiff creditor made a parol 
contract with principal to extend the time 
of payment of bond beyond the date of the 
commencement of a suit thereon, without 
the knowledge or consent of the surety, it 
was held that such contract has the effect 
of suspending the plaintiff’s right of ac- 
tion and of exonerating the surety from 
liability. Carrier v. Duncan, 84 N.C. 676 
(1881). 

Reservation of Right against Surety.— 
An agreement with a principal on a suf- 
ficient consideration to forbear to sue for 
a fixed period, without reserving the right 
to proceed against the surety and made 
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without his assent, will exonerate him agreement to forbear and is not affected 

from liability. Forbes v. Sheppard, 98 N.C. by the creditor’s breach of it. Forbes. v. 

Iti Bcouke: 8177 (1887) Sheppard, 98 N.C. 111, 3 S.E. 817 (1887). 
The exoneration grows out of the 


§ 26-10: Repealed by Session Laws 1943, c. 543. 


§ 26-11. Cancellation of judgment as to surety.—Whenever a judg- 
ment shall be rendered in any court in accordance with the provisions of § 26-1 
and the surety, endorser or other person shown in said judgment to be secondarily 
liable thereon and having the rights as by this chapter prescribed against the 
person or persons primarily liable, and the surety, endorser or other person so 
shown in the judgment to be secondarily liable, shall pay the said judgment or 
shall be compelled to pay an execution issued thereon and such fact shall appear 
to the satisfaction of the clerk of the superior court of the county in which the 
said judgment is rendered and docketed, such judgment shall be canceled as 
to said surety, endorser or other person secondarily liable and shall cease to be 
a lien upon his real estate and other property, but such cancellation shall not 
have the force and effect nor operate as a cancellation and discharge of the 
judgment as to any other person against whom the said judgment shall be 
rendered and the person so paying the said judgment shall have all the rights 
given to a surety who has been compelled to pay a judgment against the principal 
debtor and co-sureties which are given in this chapter, notwithstanding the can- 
cellation of the said judgment as herein provided for. (1925, c. 38.) 


§ 26-12. Joinder of debtor by surety. — (a) As used in this section, 
“surety” includes guarantors, accommodation makers, accommodation indorsers, 
or others who undertake liability on the obligation and tor the accommodation 
of another. 

(b) When any surety is sued by the holder of the obligation, the court, on 
motion of the surety may join the principal as an additional party defendant, 
provided the principal is found to be or can be made subject to the jurisdiction 
of the court. Upon such joinder the surety shall have all rights, defenses, 
counterclaims, and setoffs which would have been available to him if the principal 
and surety had been originally sued together. (1959, c. 1121.) 
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Chapter 27. 
Warehouse Receipts. 


Article 1. Article 4. 
General Provisions. Negotiation and Transfer of Receipts. 
Sec. Sec. 
27-1 to 27-4. [Repealed.] 27-41 to 27-53. [Repealed.] 
Article 2. Article 5. 
Issue of Warehouse Receipts. Criminal Offenses. 
27-5 to 27-11. [Repealed.] 27-54. Issuing receipt for goods not stored. 
27-55. Issuing receipt with false state- 
Article 3. ment. 


27-56. Issuing fraudulent duplicates. 
27-57. Failure to state in receipt the in- 
terest of warehouseman. 

27-12 to 27-40. [Repealed.] 27-58. Delivering goods without obtain- 
ing receipt. 
27-59. Fraudulent deposit and negotiation. 


Obligations and Rights of Warehousemen 
on Receipts. 


Cross Reference. 
For provisions of Uniform Commercial Code relating to warehouse receipts, bills of 


lading and other documents of title, see §§ 25-7-101 to 25-7-603. 
ARTICLE 1. 
General Provisions. 
§§ 27-1 to 27-4: Repealed by Session Laws 1965, c. 700, s. 2, effective at 
midnight June 30, 1967. 
ARTICLEFZ. 
Issue of Warehouse Receipts. 
§§ 27-5 to 27-11: Repealed by Session Laws 1965, c. 700, s. 2, effective at 
midnight June 30, 1967. 
ARTICLE 3. 


Obligations and Rights of Warehousemen 
on Receipts. 


8§ 27-12 to 27-40: Repealed by Session Laws 1965, c. 700, s. 2, effective at 
midnight June 30, 1967. 
ARTICLE 4, 
Negotiation and Transfer of Receipts. 


§§ 27-41 to 27-53: Repealed by Session Laws 1965, c. 700, s. 2, effective at 
midnight June 30, 1967. 


ARTICLE 5. 


Criminal Offenses. 


§ 27-54. Issuing receipt for goods not stored.—A warehouseman, or 
any officer, agent, or servant of a warehouseman, who issues or aids in issuing 
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a receipt knowing that the goods for which such receipt is issued have not been 
actually received by such warehouseman, or are not under his actual control at the 
time of issuing such receipt, shall be guilty of a crime, and upon conviction shall 
be punished for each offense by imprisonment not exceeding five years or by a 
fine not exceeding five thousand dollars, or by both. (1917, c. 37, s. 50; C. S., 
s. 4090.) 


§ 27-55. Issuing receipt with false statement.—A warehouseman, or 
any officer, agent, or servant of a warehouseman, who fraudulently issues or aids 
in fraudulently issuing a receipt for goods knowing that it contains any false 
statement, shall be guilty of a crime, and upon conviction shall be punished for 
each offense by imprisonment not exceeding one year or by a fine not exceeding 
one thousand dollars, or by both. (1917, c. 37, s. 51; C. S., s. 4091.) 


§ 27-56. Issuing fraudulent duplicates.—A warehouseman, or any of- 
ficer, agent, or servant of a warehouseman, who issues or aids in issuing a dupli- 
cate or additional negotiable receipt for goods, knowing that a former negotiable 
receipt for the same goods or any part of them is outstanding and uncanceled, 
without plainly placing upon the face thereof the word “duplicate,” except in the 
case of a lost or destroyed receipt after proceedings for delivery as heretofore 
provided in this chapter, shall be guilty of a crime, and upon conviction shall be 
punished for each offense by imprisonment not exceeding five years or by a fine 
not exceeding five: thousandgdollars, nor abyabotian(1917, ¢.3/5°s. 32; C. S., s. 
4092.) 


§ 27-57. Failure to state in receipt the interest of warehouseman. 
—Where there are deposited with or held by a warehouseman goods of which 
he is owner, either solely or jointly or in common with others, such warehouse- 
man, or any of his officers, agents, or servants who, knowing this ownership, is- 
sues or aids in issuing a negotiable receipt for such goods which does not state 
such ownership, shall be guilty of a crime, and upon conviction shall be punished 
for each offense by imprisonment not exceeding one year or by a fine not exceed- 
ing one thousand dollars, or by both. (1917, c. 37, s. 53; C. S., s. 4093.) 


§ 27-58. Delivering goods without obtaining receipt.—A warehouse- 
man, or any officer, agent, or servant of a warehouseman, who delivers goods out 
of the possession of such warehouseman, knowing that a negotiable receipt the 
negotiation of which would transfer the right to the possession of such goods is 
outstanding and uncanceled, without obtaining the possession of such receipt at 
or before the time of such delivery, except in the cases heretofore provided for 
in this chapter for the delivery of goods upon a lost receipt and for the sale of 
goods to satisfy the warehouseman’s lien or because of their perishable or hazard- 
ous nature, shall be guilty of a crime, and upon conviction shall be punished for 
each offense by imprisonment not exceeding one year or by a fine not exceeding 
one thousand dollars, or by both. (1917, c. 37, s. 54; C. S., s. 4094.) 

Cross Reference.—As to punishment for 
unlawful disposition of property stored, 
see § 66-40. 


§ 27-59. Fraudulent deposit and negotiation.—Any person who de- 
posits goods to which he has not title, or upon which there is a lien or mortgage, 
and who takes for such goods a negotiable receipt which he afterwards negotiates 
for value with intent to deceive and without disclosing his want of title or the 
existence of the lien or mortgage, shall be guilty of a crime, and upon conviction 
shall be punished for each offense by imprisonment not exceeding one year or by 
a fine not exceeding one thousand dollars, or by both. (1917, c. 37, s. 55; C. shes 
s. 4095.) 
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STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 

December 1, 1965 


I, Thomas Wade Bruton, Attorney General of North Carolina, do hereby certify 
that the foregoing recompilation of the General Statutes of North Carolina was 
prepared and published by The Michie Company under the supervision of the 
Division of Legislative Drafting and Codification of Statutes of the Department 
of Justice of the State of North Carolina. 

Tuomas WabDE BRuUTON 
Attorney General of North Carolina 
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